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TUESDAY,   APRIL   10,    1973 

U.S.  Senate,  Subcommittee  on  Intergovernmental 
Relations,  Committee  on  Government  Operations; 
Subcommittee  on  Separation  of  Powers,  Committee 
ON  the  Judiciary  ;  Subcommittee  on  Administrative 
Practice  and  Procedure,  Committee  on  the  Judi- 

ciaet, 

Washington^  D.C. 

The  subcommittees  met,  pursuant  to  notice,  at  10  a.m.,  in  room  3302, 
Dirksen  Senate  Office  Buildinof,  Senator  Eclmund  S.  Miiskie  presiding. 

Present:  Senators  Muskie,  JErvin,  Kennedy,  Chiles,  Mathias,  Thur- 
mond, Gurney,  and  Roth. 

Also  present:  Alvin  From,  staff  director;  Alfred  Friendly,  Jr., 
counsel;  Dorothy  J.  Kornepray,  secretary;  and  Lucinda  T.  Dennis, 
chief  clerk,  of  the  Subcommittee  on  Intergovernmental  Relations. 

Rufus  L.  Edmisten,  chief  counsel  and  staff  director;  Walker  F. 
Nolan,  counsel,  Joe  Pecore,  assistant  counsel;  Telma  Moore,  executive 
assistant ;  and  Arthur  S.  Miller,  consultant,  of  the  Subcommittee  on 
Separation  of  Powers. 

Thomas  M.  Susman,  assistant  counsel,  of  the  Subcommittee  on 
Administrative  Practice  and  Procedure. 

Senator  Muskie.  The  committee  will  be  in  order. 

This  morning  we  begin  a  series  of  hearings  on  the  subject  of 
executive  privilege  and  Government  secrecy. 

It  is  very  unusual  in  many  respects,  and  one  of  those  is  that  we  are 
oombiningthe  interests  and  the  jurisdiction  and  the  background  of 
three  subcommittees  in  the  course  of  those  hearings ;  the  Subcommittee 
on  the  Separation  of  Powers,  headed  by  Senator  Ervin;  the  Subcom- 
mittee on  Administrative  Practice  and  Procedure,  headed  by  Senator 
Kennedy;  and  the  Subcommittee  on  Intergovernmental  Relations, 
which  I  am  privileged  to  chair. 

So  I  think  it  is  appropriate  that  we  ask  Senator  Ervin  to  begin 
these  hearings  with  an  opening  statement.  But  before  we  do  that,  I 
think  we  should  incorporate  in  the  record  the  texts  of  the  legislation 
we  will  be  discussing,  and  also  any  other  pertinent  data. 

Opening  Statement  of  Senator  Ervin 

Senator  ER\^N.  Mr.  Chairman,  I  think  it  is  well  that  these  hearings 
be  held  to  clarify  a  situation  which  has  constantly,  and  with  in- 
creasing frequency,  hampered  the  Congress  in  its  effoi'ts  to  obtain 

(1) 


information  from  the  executive  branch  of  the  Government  necessary 
to  enable  it  to  perf  oi-m  its  legislative  functions. 

I  have  a  prepared  statement  which  I  would  like  to  put  into  the  re- 
cord and  then  brief  Ij^  simimarize  certain  observations. 

The  Subcommittee  on  Separation  of  Powere  recently  conducted  a 
survey  among  every  Senate  and  House  committee  and  subcommittee 
to  ascertain  the  frequency  with  which  committees  and  subcommittees 
have  been  denied  access  to  information  by  the  executive  branch  of  the 
Government,  since  January  of  1964. 

Our  survey  is  not  yet  complete,  but  it  has  thus  far  turned  up  130 
instances  in  wliich  a  congressional  committee  or  subcommitt^-e  has 
sought  in  vain  to  obtain  information  from  the  executive  branch  of 
the  Government. 

I  had  several  experiences  of  that  kind  when  I  was  holding  hearings 
on  the  use  of  military  intelligence  to  exercise  surveillance  over  civil- 
ians who  were  merely  exercising  their  first  amendment  rights  to 
assemble  and  petition  Government  for  redress  of  grievances.  I  was 
informed  by  the  Secretary  of  Defense,  that  he  thought  it  was  his  pre- 
rogative to  determine  the  identity  of  the  witnesses  from  whom  we 
were  to  receive  information  about  his  department  in  that  connection. 

Then  I  received  a  letter  from  the  General  Counsel  of  the  Department 
of  Defense  to  the  effect  he  didn't  think  my  subcommittee  needed  the 
information  we  were  seeking,  and  on  another  occasion  a  letter  to  the 
effect  that  he  didn't  think  the  American  people  were  entitled  to  know 
what  the  committees  were  attempting  to  obtain  from  the  Department. 

I  might  state  that  in  these  instance?  it  was  very  difficult  even  to  get  an 
answer  from  the  General  Counsel  of  the  Department  of  Defense,  who, 
like  myself,  is  a  Southerner.  I  am  satisfied  that  if  he  had  been  in  com- 
mand of  Lee's  army  in  Petereburg  at  the  close  of  the  war  that  the 
conflict  would  still  be  lasting,  because  he  was  very  skillful  in  the  art 
of  obstruction. 

There  are  some  very  interesting  obser^'ations  on  executive  privilege 
made  by  Bernard  Schwartz  in  his  book  entitled,  "Federal  and  State 
Powere,"  on  pages  145  to  148.  He  says  it  is  not  surprising  that  there 
has  been  a  plethora  of  Attorney  General  decisions  which  have  in- 
variably supported  the  claims  of  the  executive  to  withliold  informa- 
tion. He  further  states  categorically  that  there  is  no  Supreme  Court 
decision  setting  this  matter  at  rest.  He  also  states  that  the  only  judicial 
opinion  that  really  deals  with  the  subject  is  the  decision  of  the  Su- 
preme Judicial  Court  of  Massachusetts  where  the  chairman  of  the 
Massachusetts  Development  and  Industrial  Commission  claimed  the 
right  to  withhold  information  from  the  Massachusetts  State  Senate. 
In  that  case,  the  Supreme  Judicial  Court  of  Massachusetts  said  that  if 
the  legislative  department  were  to  be  shut  off  in  the  manner  proposed 
from  access  to  the  papers  and  records  of  executive  and  administrati^^e 
departments,  boards,  and  commissions,  it  could  not  properly  perform 
its  legislative  functions. 

Mr.  Schwartz  also  makes  a  very  penetrating  observation.  He  says 
that  in  political,  as  in  natural  science,  nature  abhors  a  vacuum,  and 
that  if  Congress  does  not  assert  its  power  in  this  field,  the  executive 
undoubtedly  will  occupy  it. 

I  urge  these  subcommittees  to  come  forth  with  some  proposal  which 
will  enable  Congress  to  assert  its  powers. 


Xow,  there  can  be  iio  doubt  of  the  fact  that  Congress  has  the  power 
to  obtain  inforniation  necessaiy  to  enable  it  to  be  sufficiently  informed 
that  it  may  act  wisely.  I  would  suggest  that  the  staff  put  in  the  record 
the  three  decisions,  one  is  the  case  of  the  U.S.  v.  Burr.,  which  is  re- 
ported in  the  25  Federal  cases  at  page  30.^  This  decision  was  handed 
down  in  1807,  and  it  is  particularly  appropriate  now  because  we  have 
had  recent  claims  by  the  Executive  that  White  House  aides  cannot  be 
required  to  appear  before  a  congressional  committee  and  testify'  even 
in  mattei-s  that  are  related  to  legislative  fmictions.  In  this  case,  Burr 
Avas  on  trial  before  Chief  Justice  John  Marshall  in  Eiclmiond,  Va.,  on 
a  charge  of  treason. 

Aaron  Burr  represented  to  the  court  that  one  of  the  principal 
witnesses  that  was  missing  was  General  Wilkinson  who  had  written 
a  letter  to  President  Thomas  Jefferson  which  he  said  would  be  con- 
tradictory to  the  testimony  he  was  prepared  to  give  at  the  trial.  So 
Aaron  Burr  applied  to  Chief  Justice  jNIai-shall  for  subpena  duces 
tocimi  to  require  Thomas  Jeffei-son.  President  of  the  United  States,  to 
produce  these  letters  at  the  tiial  in  Richmond. 

Chief  Justice  JVIarshall  said  it  was  miquestioned  by  anybody  that  a 
court  had  the  power  to  issue  a  subpena  duces  tecum  for  the  President 
of  the  United  States,  and  the  only  question  was  whether  they  could 
require  President  Jefferson  to  produce  General  Wilkinson's  letters, 
and  Chief  Justice  Mai-shall  appeared  and  dctei-mined  whether  evi- 
dence could  be  obtained  by  the  court  by  compulsory  process,  that  the 
question  was  not  the  character  of  the  witness  but  the  character  of  the 
testimony,  and  so  he  held  that  the  court  had  power  to  issue  a  subpena 
duces  tecum  to  require  Thomas  Jefferson,  the  President  of  the  United 
States,  to  produce  lettei-s  Avritten  to  him  by  General  Wilkinson  which 
Aaron  Burr  contended  would  contradict  General  Wilkinson's  testi- 
mony at  trial.  The  subpena  was  ordered  issued,  and  then  Thomas 
Jefferson  took  a  very  fine  step  which  I  think  is  essential  if 
government  is  going  to  function  properly.  We  are  going  to  have  to 
have  a  little  oil  of  mutual  underetancling  poured  on  the  joints  of  the 
Constitution  where  one  of  the  powers  begins  and  another  ends.  So 
President  Jefferson  said  they  did  not  have  to  issue  a  subpena  on  him 
and  that  he  would  produce  the  papers  and  any  other  papers  that  were 
relevant  to  the  case ;  that  he  would  see  that  they  were  produced,  which 
is  a  magnificent  example  which  has  been  as  much  honored  in  the 
breach  as  in  the  observance. 

Xow,  I  would  like,  in  addition  to  having  the  United  States  v. 
BufT  opinion  in  the  record  also  to  insert  two  other  cases :  McGrain  v. 
Daugherty  273  U.S.  135,  decided  in  1927;  and  Jurney  v.  McCracken., 
294  U.S.  125.  which  was  decided  in  1935. ^ 

Senator  Muskie.  Without  objection,  so  ordered. 

Senator  Ervin.  These  cases  lay  down  the  proposition,  first  that  Con- 
gress has  the  power  to  obtain  information  necessary  to  enable  it  to  legis- 
late wisely,  either  to  determine  whether  it  should  legislate  or  refrain 
from  legislating ;  and,  second,  they  hold  that  the  Congi-ess  can  use  com- 
pulsion to  require  production  of  testimony,  that  in  the  exercise  of  its 
powers  congressional  committees  authorized  by  a  supreme  body  can 


1  See  Appendix,  Volume  III  of  these  hearings,  Executive  Privilege,  Part  4,  Supreme  Court 
Decisions. 


issue  a  siibpena  to  require  a  witness  to  appear  before  a  comriiittee  and 
give  testimony,  that  if  a  witness  disobeys  his  subpena  that  a  parent 
body,  whether  the  House  or  Senate,  can  issue  a  warrant  for  arrest  of  the 
witness  and  bring  him  before  the  bar  of  the  House  in  question  and  call 
for  him  to  testify  and  if  he  fails  to  give  the  testimony  then  they  can  pass 
judgment.  They  can  try  him  for  contempt  of  the  House  in  question; 
and  it  was  held  in  the  McCracken  case  they  could  actually  imprison. 

I  hope  that  they  will  never  have  to  resort  to  these  drastic  methods. 
When  I  had  the  privilege,  along  with  Senator  Saxbe  of  Ohio  of  argu- 
ing before  the  Supreme  Court  on  behalf  of  the  Senate  in  the  Gravel 
case,  Justice  Douglas  asked  a  question  there  that  was  relevant,  owing 
to  the  fact  that  the  case  involved  use  of  certain  executive  documents 
by  Senator  Gravel.  Justice  Douglas  pointed  out  that  most  of  the  execu- 
tive departments  of  the  Government  collect  information  at  the  expense 
of  the  American  taxpayers,  and  he  asked  the  question  whether  or  not 
the  excutive  branch  of  the  Government  could  be  said  to  have  the  same 
absolute  title  to  the  information  it  collects  at  the  expense  of  the  Ameri- 
can taxpayers  that  he  had  in  respect  to  the  title  to  his  automobile. 

I  read  with  much  interest  an  article  which  you  wrote,  Senator 
Muslde,  in  the  New  York  Times  on  Sunday,  I  believe  it  was,  pointing 
out  that  one  of  the  bills  to  codify  the  Federal  criminal  statutes,  has  in 
it  certain  provisions  which  attempt  apparently  to  establish  an  Official 
Secrets  Act  similar  to  the  British  act.  I  rejoice  that  one  who  has  such 
an  interest  as  you  is  chairing  the  hearins-s. 

1  would  reconmiend  that  we  adopt  some  rule  or  recommend  adoption 
of  some  rules  by  the  Rules  Committee  and  recommend  enactment  of  a 
statute  which  will  make  certain  that  when  Congress  undertakes  to  use 
its  legislative  power  to  conduct  an  investigation  for  legislative  pur- 
poses, that  it  will  be  a  compulsory  process  to  obtain  the  attendance 
of  witnesses  and  the  production  of  documents.  I  think  it  is  high  time 
that  we  clarified  this  procedure  and  not  allow  a  vacuum  to  exist  which 
can  be  used  as  an  escape  route  by  Government  officials  who  may  at  the 
moment  have  overwhelming  desire  to  win  on  this  point  and  not  testify 
or  produce  documents  requested  by  Congress. 

[The  prepared  statement  of  Senator  Ervin  follows :] 

Prepared  Statement  of  Senator  Sam  J.  Ervin,  Jr. 

We  are  meeting  today  to  hold  hearings  on  S.  858,  S.  1142,  and  S.J.  Res.  72, 
which  relate  to  the  so-called  doctrine  of  "executive  privilege",  a  practice  which 
goes  to  the  very  heart  of  the  separation  of  powers  doctrine. 

The  Judiciary  Subcommittee  on  Separation  of  Powers  is  sitting  jointly  with 
the  Government  Operations  Subcommittee  on  Intergovernmental  Relations, 
chaired  by  Senator  Muskie.  These  hearings  are  in  effect,  a  continuation  of  hear- 
ings on  Executive  Privilege:  the  Withholding  of  Information  hy  the  Executive 
held  by  the  Subcommittee  on  Separation  of  Powers  in  July  and  August  1971. 

The  use  of  so-called  executive  privilege  as  a  device  by  which  the  Executive 
withholds  information  from  the  Congress  has  given  rise  to  increasing  concern 
voiced  by  many  Members  of  the  Congress,  especially  in  light  of  the  recent  hear- 
ings on  the  nomination  of  L.  Patrick  Gray  as  Director  of  the  FBI  and  the 
impending  investigation  by  the  Select  Committee  on  Presidential  Campaign  Activ- 
ities. 

As  we  are  all  aware,  the  failure  or  outright  refusal  of  Federal  ofl5cers  and 
employees  to  produce  information  requested  by  the  Congress  for  its  use  in 
carrying  out  its  constitutional  obligation  to  legislate  has  resulted  in  a  serious 
erosion  in  the  separation  of  powers  principle  embodied  in  the  Constitution. 

In  an  attempt  to  determine  the  extent  to  which  departments  and  agencies  of 
the  Federal  Government  have  refused  to  furnish  to  the  Congress  information  re- 


quested  in  the  form  of  writteu  documeuts  or  oral  testimony,  tlie  Subcommittee 
on  Separation  of  Powers  several  weeks  ago  embarked  on  an  ambitious  project : 
It  made  a  detailed  survey  of  every  joint  committee,  committee,  subcommittee 
of  the  Congress  and  the  General  Accounting  Office.  While  the  survey  is  not  com- 
pleted, the  •iubcommittee  has  received  sufficient  results  to  show  that  over  one 
hundred  and  thirty  specific  instances  of  refusals  to  provide  written  information 
or  tesiimotiy  to  the  Committees  of  the  iSenatc  and  Mouse  have  occurred  since  Janu- 
ary 196Jf.  These  preliminary  results  of  the  survey  shov.-  beyond  peradveuture  that 
the  executive  branch  has  t.aiied  to  furnish  a  substantial  amount  of  the  informa- 
tion the  Congress  has  requested  from  executive  departments  and  agencies.  When 
the  survey  is  completed  I  believe  the  evidence  compiled  will  leave  no  doubt 
that  Congress  must  devise  some  means  to  require  executive  departments  and 
agencies  to  adhere  to  the  Constitutional  duty  to  furnish  to  the  Congress  the 
information  it  seeks. 

For  almost  6  years,  the  Senate  Judiciary  Subcommittee  on  Separation  of 
Powers,  which  I  am  honored  to  serve  as  chairman,  has  studied  the  problems 
raised  by  so-called  executive  privilege,  and  in  July  1971.  the  subcommittee  con- 
ducted ")  days  of  hearings  on  the  subject.  At  that  time  the  .subcommittee  con- 
sidered S.  1125,  a  bill  introduced  by  Senator  Fulbright,  designed  to  limit  the 
assertion  of  executive  privilege.  During  those  hearings,  the  subcommittee  ex- 
plored the  conflict  between  the  alleged  power  of  the  President  to  withhold  in- 
formation when  he  feels  its  disclosure  would  impede  him  in  the  conduct  of  his 
ofllce,  and  the  power  of  the  legislative  branch  to  obtain  information  needed  to 
legislate  wisely  and  effectively.  The  basic  right  of  the  tax-paying  public  to  know 
what  its  Government  is  doing  and  the  underlying  facts  upon  which  it  bases  its 
actions  also  were  considered. 

These  basic  interests  have  clashed  repeatedly  since  President  Washington's 
first  term,  when  the  Congress  undertook  to  investigate  the  St.  Clair  expedition. 
Without  objecting  to  the  propriety  of  the  investigation.  President  Washington's 
advisors  concluded  that,  while  the  Congress  might  institute  inquiries,  and  call 
for  papers  generally,  and  while  the  Executive  ought  to  provide  those  that  the 
public  good  would  pei'mit.  the  Executive  nonetheless  had  the  cM  netionary 
power  to  refuse  to  communicate  any  information  the  disclosure  of  which  would 
injure  the  pufiHc  Despite  this  contention  of  his  advisory.  President  Washington 
did  turn  over  all  of  the  requested  papers  to  the  Congress.  Thus,  the  often-cited 
St.  Clair  incident  by  no  means  constitutes  precedent  for  withholding  of  infor- 
mation from  the  Congress  by  the  President  or  departments  or  agencies  of  the 
Federal  Government. 

There  is  little  disagreement  that  the  power  to  institute  inquiries  and  exact  in- 
formation is  integral  to  the  congressional  power  to  legislate — McGrain  v. 
Daiif/hcrty.  273  I'.S.  V^,~)  (1927).  However,  several  Presidents  have  urged  that 
the  Chief  Executive  has  the  power  to  withhold  information  from  the  Congress 
and  from  the  public,  based  upon  Article  II  Section  3  of  the  Constitution,  which 
requires  the  President  to  see  that  the  "laws  are  faithfully  executed".  Chief  Ex- 
ecutives have  argued  that  a  certain  amount  of  secrecy  is  mandatory  to  give  the 
President  the  necessary  autonomy  to  discharge  his  duties.  Since  he  cannot 
exercise  all  of  his  powers  alone,  it  is  urged  that  there  is  a  derivative  power  ap- 
plicable to  all  the  members  of  the  executive  branch,  an  assertion  that  is  even 
more  devastating  to  the  checks-and-balances  principle. 

In  1962,  President  Kennedy  attempted  to  end  the  practice  of  delegating  to  em- 
pViyeos  the  authority  to  claim  executive  privilege.  In  his  March  7.  1962,  letter 
to  the  House  Special  Government  Information  Subcommittee  of  the  Government 
Operations  Committee,  President  Kennedy  stated  that  the  basic  policy  of  his  ad- 
ministration on  the  question  of  executive  privilege  would  be  that  only  the  Presi- 
dent could  invoke  executive  privilege,  and  that  the  privilege  would  not  be  used 
"without  specific  Presidential  approval."  Presidents  Johnson  and  Nixon  reaflBrmed 
in  writing  this  policy  of  limited  exercise  of  executive  privilege.  Nevertheless,  this 
theoretical  control  over  the  withholding  of  information  does  not  operate  satis- 
factorily in  practice,  and  over  the  years  Congress  has  encountered  numerous 
instances  of  withholding  of  information  essential  in  carrying  out  its  constitutional 
powers. 

Even  if  these  Presidential  policy  statements  were  to  operate  as  well  in  practice 
as  in  theory,  it  still  would  be  notable  that  the  practice  of  executive  privilege 
has  developed  subject  to  the  will  or  whim  of  each  succeeding  President,  and  that 
there  has  been  no  legislative  enactment  relating  to  its  existence  or  exercise,  nor 
have  there  been  any  definitive  judicial  decisions.  The  result  has  been  that  the 
formal  or  informal  withholding  of  information  from  the  Congress  has  become  part 
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and  parcel  of  tlie  growing  power  of  the  executive  branch  vis-a-vis  the  Congress. 

This  shifting  of  power  away  from  the  legislative  branch  and  into  the  hands 
of  the  Executive  has  come  about  primarily  from  the  failure  of  the  Congress  to 
assert  and  exercise  its  constitutional  powers.  This,  in  conjunction  with  the  al- 
mos-t  unlimited  delegation  of  authority  to  the  bureaucracy,  has  placed  the  Con- 
gress in  the  position  of  being  the  chief  aggrandizer  of  the  Executive.  The  result- 
ing increase  in  executive  power  has  come  close  to  creating  "a  government  of 
men,  not  of  laws." 

Aside  from  the  enormous  problems  that  refusals  to  provide  information  pose  in 
terms  of  the  separation  of  powers  principle,  the  practice  contravenes  an  under- 
lying assumption  of  the  Constitution ;  namely,  that  the  free  flow  of  ideas  and 
information  and  the  open  and  full  disclosure  of  the  governing  process  is  essential 
to  the  operation  of  our  democratic  form  of  government.  Any  lessening  in  avail- 
able information  results  in  lessened  citizen  participation,  and  in  a  virtual  absence 
of  accountability  on  the  part  of  those  who  govern.  Thus,  it  is  plain  that  the 
exercise  of  the  assumed  power  of  executive  privilege  undergirds  the  growing 
policy  of  governmental  secrecy  that  is  so  inimical  to  our  freedoms. 

Despite  growing  objections  to  this  unwarranted  use  of  executive  power,  the  past 
months  have  seen  no  letup :  indeed,  in  February,  during  the  hearings  which  the 
Subcommittee  on  Separation  of  Powers  conducted  in  conjunction  with  an  ad  hoc 
subcommittee  of  the  Government  Operations  Committee,  it  appeared  that  Ser-re- 
tary  of  Agriculture  Butz  and  Administrator  William  Ruckelshaus  of  the  En- 
vironmental Protection  Agency,  under  the  direction  of  the  Administration,  would 
refuse  to  come  and  testify  on  the  subject  of  executive  impoundment  of  funds 
appropriated  for  programs  to  be  carried  out  by  their  respective  departments. 
Only  after  the  subcommittees  made  it  plain  that  the  testimony  of  the  two  govern- 
ment witnesses  was  essential  to  the  inquiry  and  that  they  were  prepared  to  issue 
subpoenas,  if  necessary,  did  the  administration  decide  that  it  would  be  appro- 
priitte  for  these  two  officials  to  appear  and  present  the  testimony  requested. 

JNIoreover,  during  the  hearings  held  in  the  last  Congress  by  my  Subcommittee 
•on  Constitutional  Rights  on  the  reprehensible  practice  of  Army  surveillance  over 
-civilians,  the  subcommittee  repeatedly  requested  information,  documents,  and  the 
testimony  of  certain  military  officers.  However,  the  subcommittee  was  refused 
consistently  on  the  ground,  inter  alia,  that  it  had  no  need  for  the  information 
or  testimony  requested,  but  at  no  time  was  the  doctrine  of  executive  privilege 
formally  invoked  by  the  President.  There  are  numerous  similar  instances  in- 
volving the  heads  of  Federal  departments  and  agencies. 

Even  the  hearings  today  have  not  been  spared  of  administration  refusals  to 
offer  pertinent  testimony.  In  a  letter  dated  ^larch  23,  1973,  Mr.  Roy  L.  Ash, 
Director  of  the  Office  of  Management  and  Budget,  refused  a  request  to  appear 
before  these  subcommittees  on  the  grounds  that  "'.  .  .  the  questions  raised  by  the 
subjects  of  executive  privilege  and  freedom  of  information  are  essentially  legal 
in  nature  .  .  .  therefore,  there  is  nothing  of  real  substance  which  I  could  add 
to  the  testimony  you  will  i^eceive  from  the  Department  of  Justice." 

In  light  of  the  position  Mr.  Ash  occiipies,  at  the  very  pinnacle  of  power  over 
budgetary  information,  and  his  astonishing  statements  before  the  hearing  in 
February,  concerning  the  withholding  of  budgetary  information.  Senator  Muskie 
and  I  thought  his  testimony  would  be  most  germane  and  beneficial  to  our  ex- 
ploration of  the  areas  of  i>olicy  concerning  the  handling,  protection,  and  dis- 
closure of  information  controlled  by  government  officials.  So,  here,  we  witness, 
first  hand,  a  refusal  by  an  administration  official  to  testify.  Such  a  refusal  puts 
a  congressional  committee  in  the  untenable  and  frustrating  position  of  being 
unable  to  fully  explore  qnd  analyze  an  administration  practice  which,  I  believe, 
goes  counter  to  the  intent  of  the  Congress. 

Tlius,  it  is  not  the  formal  invocation  of  executive  privilege  alone  that  causes 
difficulty,  but  also  the  multitude  of  specious  reasons  given  by  the  department  and 
agency  heads  and  other  officers  and  employees  of  the  Federal  Government  for 
their  refusals  to  provide  the  information  sought  by  Congress. 

According  to  a  story  in  the  "Washington  Post,  of  ?»Iarch  3.  1973,  the  President 
stated  at  a  press  conference  that  he  would  invoke  executive  privilege  if  the 
Senate  .Judiciary  Committee  requested  the  appearance  of  his  counsel,  John  W. 
Dean  III,  in  resrard  to  the  nomination  of  L.  Patrick  Gray  III  to  be  the  Director 
of  the  Federal  Bureau  of  Investigation.  Mr.  Xixon  reportedly  stated.  "Xo  Presi- 
dent ^ould  ever  agree  to  allow  the  counsel  to  the  President  to  go  down  and 
testify  before  a  committee."  making  no  distinction  whatever  between  the  various 
types  of  information  that  micrht  be  sought  from  such  a  person.  While  T  recocnize 
that  there  is  a  need  for  a  President  to  seek  counsel  and  advice  from  his  closest 


staff  members,  and  that  such  conversations  on  certain  occasions  necessarily 
must  be  kept  confideutial,  it  appears  to  me  that  the  President's  broadside  state- 
ment that  no  President  could  ever  asree  to  allow  his  counsel  to  testify,  goes 
well  beyond  any  past  precedent  and  usage  of  so-called  executive  privilege,  and 
is  in  total  contradiction  with  the  opinion  of  his  Counsel,  Mr.  Dean,  as  indicated 
in  a  letter  to  Dr.  Jeremy  Stone  of  the  Federation  of  American  Scientists  on 
April  20,  1972,  when  he  stated  that  the  "precedents  indicate  that  no  recent  Pres- 
ident has  ever  claimed  a  'blanket  immunity'  that  would  prevent  his  assistants 
from  testify inff  hefore  the  Congress  on  any  subject".  And  then  ice  learned  that 
he  had  expanded  this  prohibition  to  include  even  former  aides  tcho  are  no  longer 
connected  with  the  White  House. 

The  President's  recent  interpretation  of  executive  privilege  appears  to  be 
based  on  the  assumption  that  White  House  aides  constitute  a  new  nobility^ 
immune  from  publicly  testifying  under  oath  as  all  other  citizens  are  required^ 
to  do.  It  has  always  been  my  belief  that  in  our  country  divine  right  went  out  with) 
the  American  revolution ;  and  that  clearly  it  does  not  belong  to  White  House 
aides. 

It  is  clear  that  the  President,  and  agency  and  department  heads  and  employee.?, 
are  making  unilateral  decisions  regarding  the  information  that  the  Congress 
Is  allowed  to  obtain  in  carrying  out  its  constitutional  duty  to  legislate  and  to 
approve  Presidential  appointments.  Further,  these  unilateral  determinations 
appear  to  be  made  with  no  reasonable  discriminatory  ground  rules.  I  believe 
that  the  Congress  and  the  President  must  cooj^erate  in  seeing  that  the  American 
people  receive  the  informed  governance  that  they  deserve  and  the  fullest  possible 
information  regarding  the  operations  of  their  Government,  and  that  those  who 
govern  must,  in  turn,  be  accountable  to  the  taxpayers. 

In  view  of  the  continued  reluctance  of  the  President  and  employees  and  officials 
of  Federal  departments  and  agencies  to  provide  the  Congress  with  the  informa- 
tion which  it  must  have  in  order  to  legislate  intelligently,  I  believe  it  is  essential 
that  the  Congress  adopt  some  means  of  determining  whether  such  refusals  are 
justified,  and,  if  they  are  not,  that  the  information  will  be  forthcoming. 

S.J.  Res.  72,  which  I  introduced  on  March  8,  1973,  is  an  attempt  to  permit 
the  Congress  to  determine  whether  it  requires  information  or  testimony  from  the 
executive  branch  of  the  Government.  If  the  President  decrees  that  an  agency  or 
department  head  shall  not  come  forward  and  testify  or  produce  the  documents 
sought,  then  he  has  the  burden  of  showing  the  Congress  that  his  refusal  is  well 
takfn.  Under  the  provisions  of  this  resolution,  the  Congress  will  not  again  find 
itself  in  the  belittling  role  of  having  to  beg  and  lobby  executive  dcjartments  und 
agencies  for  information  which  it  needs  to  legislate  wisely  under  its  constitutional 
mandate. 

The  measures  introduced  by  my  colleagues.  Senator  Muskie  and  Senator  Ful- 
bright,  also  are  steps  toward  restoring  to  the  Congress  its  rightful  role  under 
the  Constitution  and  the  separation  of  powers  doctrine. 

With  the  present  incpiiry  of  tlie  Select  Committee  on  Presidential  Campaign 
Activities,  it  is,  in  my  judgment,  of  the  utmost  necessity  for  the  executive  branch 
to  cooperate  with  Congress  in  all  honesty  and  candor.  Presently,  the  President's 
refusjil  to  cooperate  presents  his  office  in  such  a  way  as  to  reasonably  engender 
in  the  minds  of  the  American  jx'ople  the  suspicion  that  he  is  afraid  of  the  truth. 
At  issue  in  these  hearings,  then,  are  three  conflicting  principles:  the  allegecJ 
power  of  the  President  to  withhold  information  the  disclosure  of  which  he  feel.^ 
would  impede  the  lyerformance  (»f  his  office:  the  ix)wer  of  the  legislative  branch; 
to  obtain  information  in  order  to  legislate  wisely  and  effectively;  and  the  basic 
rii^ht  of  the  taxpaying  public  to  know  what  its  Government  is  doing. 

These  opjjosing  principles  have  clashed  for  many  years  while  the  executive 
branch  has  been  develoT)ing  so-called  "precedents"  justifying  its  practice  of  the 
doctrine.  To  my  mind,  precedents  do  not  legitimize  practices  which  are  without" 
legal  or  constitutional  basis.  In  the  words  of  a  colleague,  "usurpation  is  not 
legitimized  simply  by  repetition,  nor  is  a  valid  power  nullified  by  failure  to 
exercise  it". 

The  Congress  has  inflicted  upon  itself  a  condition  of  "institutional  anemia", 
draining  itself  of  o!)ligations  prescribed  by  the  Constitution.  It  is  high  time  that 
we,  in  Congress,  accept  our  resixmsibilities  and  reclaim  those  which  we  have 
parr-eled  away,  so  chat  we  may  become  a  more  vital  force  in  the  determination 
of  the  national  priorities  and  so  that  we  may  once  again  be  heralded  by  the  people 
as  "the  most  gloriovis  gem  in  the  crown  of  democracy." 

It  is  mandatory  for  the  survival  of  our  system  of  government  that  we  take 
all  reasonable  measures  to  ensure  that  the  separation  of  powers  principle  sur- 
vives, for  if  it  does  not,  the  basis  of  our  freedoms  will  have  retreated  into  history. 
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Senntor  IMttskie.  Thank  you  very  much,  Senator  Ervin. 

I  think  OonsTess  and  the  country  are  indebted  to  you  for  the  work 
and  the  study  and  the  liearinirs  whicli  vou  have  been  inrolvrd  in  over 
recent  years  on  this  whole  question,  and  so  I  am  thankful  for  the 
privile,q-e  to  be  associated  with  you  in  this  hearing. 

Openixg  Statement  or  Senator  Mtjskie 

I  have  a  brief  statement  I  would  like  to  make  for  the  purpose  of 
layino;  out  some  of  the  questions  I  think  are  involved  in  tliese  hearinos. 
Then  I  would  like  Senator  Kennedy  to  make  his  opening  statement. 

Until  now  democracy  in  America  has  operated  on  the  presum^otion 
that  the  more  the  people  know  about  the  Government  the  greater  will 
be  their  involvement  in  and  trust  for  its  conduct.  This  presumption,  is 
now  under  heavv  attack. 

In  these  hearings  we  seek  to  reaffirm  that  basic  presumption  and  to 
restore  the  proper  balance  between  confidentiality  and  candor.  We 
must  begin  by  examining  the  President's  receipt  definition  of  executive 
privilege  as  extending  from  his  person  to  all  advice  and  assistance 
from  membei'S  of  his  personal  staff.  He  said  their  full  and  frank  coun- 
sel "must  not  be  inhibited  by  the  possibility  that  it  will  ever  become  a 
matter  of  public  debate,  either  during  their  tenure  in  Government  or 
at  a  later  date.'" 

He  said  his  personal  staff  members,  past  or  present,  would  decline 
requests  for  formal  congressional  testimony,  and  that  a  Cabinet  offi- 
cer who  also  serves  as  a  personal  adviser  would  complv  with  such  re- 
quests provided  tliat  the  performance  of  liis  duties  would  not  be  seri- 
ously impaired  thereby. 

That  assertion  of  privilege  ^s  so  sweeping  .'!s  to  suggest  tlie  need  for 
a  procedure  reaffirming-  the  rio-ht  of  Congress,  and  if  necessar^-,  the 
courts,  to  review  individual  claims  of  privilege  that  are  made.  "With- 
out such  a  review  a  President  would  become  the  sole  judge  in  his  own 
case,  capable  of  denying  vital  information  to  the  public,  and  the  sepa- 
ration of  powers  with  each  branch  of  government  eon"!  would  be- 
come a  parody  of  Orwelhs  "Animal  Farm"'  where  some  are  more  equal 
than  others. 

Then  we  must  give  our  attention  to  new  administration  proposals 
to  which  Senator  Ervin  has  referred  to  revise  our  legal  definition  of 
offenses  involving  national  security. 

If  there  is  no  objection  I  would  like  to  insert  in  the  record  at  this 
point  those  proposals  in  S.  1400  as  well  as  the  article  in  the  New  York 
Times  of  yesterday  to  which  Senator  Ervin  has  referred,  and  the 
Times  editorial  today  because  they  raise  some  of  the  serious  questions 
which  I  have. 

As  I  see  these  proposals  some  of  them  would  specify  offenses  where 
the  law  now  sees  no  criminal  behavior.  Avliether  by  design  or  inadver- 
tence. We  will  attempt  to  find  out  which.  The  administration  pro- 
posals appear  so  broad  as  to  weaken  first  amendment  protection  for 
free  debate,  particularly  that  essential  debate  which  develops  public 
support  for  important  policy  decisions  about  defense  and  foreign  af- 
fairs. Laws  which  might  curtail  that  debate  or  limit  official  informa- 
tion to  disclosure  by  press  release  deserve  intense  scrutiny.  Ours  will 
begin  here. 

Third,  we  are  to  hear  evidence  that  a  law  designed  to  insure  public 
access  to  government  information  is  being  misused  to  deter  inquiry  and 
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to  deny  access.  The  Freedom  of  Inforraation  Act  of  1967  has  been  sub- 
jected to  curious  interpretation  by  agencies  wliich  have  used  its  provi- 
sions to  withhold  information  instead  of  to  make  it  known. 

I  have  proposed  both  procedural  and  substantive  changes  in  the  law 
to  insure  that  its  true  intent  is  no  longer  thwarted,  and  our  subcom- 
mittees will  act  on  those  proposals. 

It  is  more  than  ironic  that  we  begin  these  hearings  faced  with  the 
refusal  of  a  key  witness  to  testify.  Roy  Ash,  Director  of  the  Office  of 
Management  and  Budget,  has  deferred  to  the  Justice  Department  to 
present  the  administration's  views  on  all  matters  relating  to  freedom 
of  information. 

He  has  refused  the  request  Senator  Ervin  and  I  made  that  he  appear 
here  personally.  We  find  his  refusal  unacceptable.  It  denies  us  his 
agency's  expertise  both  on  the  availability  of  budgetary  information 
to  the  Congiess  and  on  administrative  practices  of  all  agencies  imple- 
menting the  Freedom  of  Information  Act. 

Mr.  Ash  did  not  invoke  executive  privilege.  He  did  not  claim  that 
his  schedule  was  too  hea^^"  to  permit  him  to  appear.  He  simply  said  he 
could  not  contribute  helpfully  to  our  discussion. 

I  can  only  respond  that  the  Director  of  the  Office  of  Management 
and  Budget  has  important  responsibilities  in  the  field  of  our  inquiry 
and  should  be  in  a  position  to  contribute  a  great  deal  to  our  discussion. 
Perhaps  as  our  hearings  proceed  Mr.  Ash  will  come  to  appreciate  the 
significance  of  his  role.  We  will  see  to  it  that  he  receives  copies  of  the 
testimony  other  witnesses  give  us  on  the  role  of  his  office  in  setting 
policy  on  public  information,  and  we  will  hope  that  on  reflection  he 
sees  the  importance  of  responding  in  the  future  to  questioning  he  now 
prefers  to  evade. 

ExCEEPT  From  S.  1400  "A  Bill  To  Reform,  Revise,  and  Codify  the  Criminal 
Law    of  the  United  States,"  Inteoduced  March  27,  1963 

"§1121.   espionage 

"(a)  Offense. — A  person  is  guilty  of  an  offense,  if.  with  intent  that  infor- 
mation relating  to  the  national  defense  be  used,  or  with  knowledge  that  it  may 
be  used,  to  the  prejudice  of  the  safety  or  interest  of  the  United  States,  or  to  the 
advantage  of  a  foreign  power,  he  knowingly : 

"  (1)  communicates  such  information  to  a  foreign  power ; 
"(2)   obtains  or  collects  such  information  for  a  foreign  power  or  with 
knowledge  that  it  may  be  communicated  to  a  foreign  power ;  or 

'■(3)   enters  a  restricted  area  with  intent  to  obtain  or  collect  such  infor- 
mation for  a  foreign  power  or  with  knowledge  that  it  may  be  communicated 
to  a  foreign  power. 
"(b)   Grading. — An  ofCense  described  in  this  section  is: 
''(1)  a  Class  A  felony  : 

•'(A)   if  committed  in  time  of  war  or  during  a  national  defense  emer- 
gency ;  or 

"(B)  if  the  information  directly  concerns  nuclear  weaponry  ;  military 
space  craft  or  .satellites ;  early  warning  systems  or  other  means  of 
defense  or  retaliation  against  large  scale  attack ;  war  plans ;  communi- 
cations intelligence  or  cryptographic  information ;  or  any  other  major 
weapons  system  or  major  element  of  defense  strategy  ; 
"(2)  a  Class  B  felony  in  any  other  case. 

"§  1122.     DISCLOSING    NATIONAL    DEFENSE    INFORMATION 

"(a)  Offense. — A  person  is  guilty  of  an  offense  if  he  knowingly  communicates 
information  relating  to  the  national  defense  to  a  person  not  authorized  to  receive 
it. 
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"(b)  Grading. — An  offense  described  in  this  section  is: 

"(1)  a  Class  C  felony  if  committed  during  time  of  war  or  during  a  na- 
tional defense  emergency ; 

"(2)   a  Class  D  felony  in  any  other  case. 

"§  1123.    MISHANDLING    NATIONAL    DEFENSE    INFORMATION 

"  ( a )   Offense. — A  person  is  guilty  of  an  offense  if : 

"(1)  being  in  possession  or  control  of  information  relating  to  the  national 
defense,  he  recklessly  permits  its  loss,  destruction,  or  theft  or  communica- 
tion to  a  person  not  authorized  to  receive  it ; 

"(2)  being  in  authorized  possession  or  control  of  information  relating  to 
national  defense : 

"(A)  he  intentionally  fails  to  deliver  it  on  demand  to  a  federal  public 
servant  authorized  to  demand  it ; 

"(B)  he  Ivuowingly  fails  to  report  promptly,  to  the  agency  authoriz- 
ing him  to  possess  or  control  such  information,  its  loss,  destruction,  or 
theft,  or  communication  to  a  person  not  authorized  to  receive  it,  or 

"(C)  he  recklessly  violates  a  duty  imposed  upon  him  by  a  statute  or 
executive  order,  or  by  a  regulation  or  a  rule  of  the  agency  authorizing 
him  to  possess  or  control  such  information,  which  statute,  order,  regu- 
lation, or  rule  is  designed  to  safeguard  such  information ;  or 
"(3)   being  in  possession  or  control  of  information  relating  to  the  national 
defense  which  he  is  not  authorized  to  possess  or  retain,  he  knowingly  fails 
to  deliver  it  promptly  to  a  federal  public  servant  entitled  to  receive  it. 
"(b)   Grading. — An  offense  described  in  this  section  is  : 

"(1)  a  Class  E  felony  in  the  circumstances  set  forth  in  subsection  (a)  (2) 
(C); 
"(2)  a  Class  D  felony  in  any  other  case. 

"§  1124.    DISCLOSING    CLASSIFIED    INFORMATION 

"(a)  Offense. — A  person  is  guilty  of  an  offense  if,  being  or  having  been  in 
authorized  possession  or  control  of  classified  information,  or  having  obtained 
such  information  as  a  result  of  his  being  or  having  been  a  federal  public  servant, 
he  knowingly  communicates  such  information  to  a  person  not  authorized  to  re- 
ceive it. 

"(b)  Exceptions  to  LiABn.iTY  as  an  Accomplice  or  Conspirator. — A  person 
not  authorized  to  receive  classified  information  is  not  subject  to  prosecution 
as  an  accomplice  within  the  meaning  of  section  401  for  an  offense  under  this 
section,  and  is  not  subject  to  prosecution  for  conspiracy  to  commit  an  offense 
under  this  section. 

"(c)  Defense. — It  is  a  defense  to  a  prosecution  under  this  section  that  the 
information  was  communicated  only  to  a  regularly  constituted  committee  of  tlie 
Senate  or  the  House  of  Representatives  of  the  United  States,  or  a  joint  com- 
mittee thereof,  pursuant  to  lawful  demand. 

"(d)  Defense  Precluded. — It  is  not  a  defense  to  a  prosecution  under  this  sec- 
tion that  the  classified  information  was  improperly  classified  at  the  time  of  its 
classification  or  at  the  time  of  the  offense. 

"(e)  Grading. — An  offense  described  in  this  section  is : 

"(1)   a  Class  D  felony  if  the  person  to  whom  the  information  is  com- 
municated is  an  agent  of  a  foreign  power ; 
"  (2)  a  Class  E  felony  in  any  other  case. 

"§  1125.    unlawfully   OBTAINING   CLASSIFIED    INFORMATION 

"(a)  Offense. — A  person  is  guilty  of  an  offense  if,  being  an  agent  of  a  foreign 
power,  he  knowingly  obtains  or  collects  classified  information  which,  in  fact,  he 
is  not  authorized  to  receive. 

"(b)  Defense  Precluded. — It  is  not  a  defense  to  a  prosecution  under  this  sec- 
tion that  the  classified  information  was  improperly  classified  at  the  time  of  its 
classification  or  at  the  time  of  the  offense. 

"(c)  Grading. — An  offense  described  in  this  section  is  a  Class  D  felony. 

"§  1120.    DEFINITIONS    FOR    SECTIONS    1121    THROUGH    1125 

"As  used  in  sections  1121  through  1125  : 

"(a)    'authorized,'  wben  used  in  relation  to  the  receipt,  possession,  or 
control  of  classified  information  or  information  relating  to  the  national 
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defense  means  with  authority  to  have  access  to.  to  rec-eive,  to  possess,  or  to 
control 'sTich  information  as  a  result  of  the  i>rovisions  of  a  statute  or  execu- 
tive order,  or  a  regulation  or  rule  thereunder ;  ^,  ^   -^ 

"(b)  'classified  information'  means  any  information,  regardless  ot  its 
origin  which  is  marked  or  designated  pursuant  to  the  provisions  of  a  statute 
or  executive  order,  or  a  regulation  or  rule  thereunder,  as  information  requir- 
ing a  specific  degree  of  protection  against  unauthonzed  disclosure  for  rea- 
sons of  national  sc^curity ;  ,  ^  .  -  4..^„ 
"(c)  'communicate'  means  to  impart  information,  to  transier  information, 
or  otherwise  to  make  information  available  by  any  means,  to  a  person  or 
to  the  general  public;                                              .     , 

"(d)   'communications  intelligence  information'  means  information: 

"(1)  rtagarding  anv  procedures  and  methods  used  by  tlie  United  States 
or  any  foreign  i>ow"er  in  the  interception  of  communications  and  the 
obtaining  of  information  from  such  communications  by  other  than  the 
intended  recipients ; 

"(2)  regarding  the  use,  design,  construction,  maintenance,  or  repair 
of  a  device  or  apparatus  used,  or  prepared  or  planned  for  use,  by  the 
United  States  or  a  foreign  power  in  the  interception  of  communica- 
tions and  the  obtaining  of  information  from  such  communications  by 
other  than  the  intended  recipients ;  or  .,    ^  . 

"(3)  obtained  by  use  of  the  procedures  or  methods  described  in  para- 
graph (1).  or  by  a  device  or  apparatus  described  in  paragraph  (2)  ; 
"(e)  'cryptograijliic  information'  means  information  : 

"(1)  regarding  the  nature,  preparation,  use  or  interpretation  of  a 
code  cipher,  cryptographic  system,  or  any  other  method  of  any  nature 
used'  for  the  puri^ose  of  disguising  or  concealing  the  contents  or  sig- 
nificance or  means  of  commmiications,  whether  of  the  United  States  or  a 

foreign  power ;  '  •   '  . 

"(2)  regarding  the  use.  design,  construction,  maintenance,  or  repair 
of  a  device  or  apparatus  used,  or  prepared  or  planned  for  use,  for 
cryptographic  purposes,  by  the  United  States  or  a  foreign  power;  or 

"(3)  obtained  by  interpreting  an  original  communication  by  the 
United  States  or  a  foreign  power  which  was  in  the  form  of  a  code  or 
cipher  or  which  was  transmitted  by  means  of  a  ciTptographic  system  or 
any  other  method  of  any  nature  used  for  the  purpose  of  disguising  or 
concealing  the  contents  or  significance  or  means  of  coumiunicatious  : 
"(f)  'information'  includes  any  property  from  which  information  may  be 

obtained ;  ,  .     ,    ,       .   ^  .t- 

"(g)   'information  relating  to  the  national  defense   includes  infoi-mation, 

regardless  of  its  origin,  relating  to :  ^  -  ^ 

"(1)   the  military  capability  of  the  United  States  or  of  an  associate 

nation ; 

"(2)  military  planning  or  operations  of  the  United  States ; 

"  (3)  military  communications  of  tlie  United  States ; 

"  (4)  militarv  installations  of  the  United  States  ; 

"(5)  military  weaponry,  weapons  development,  or  weapons  research 

of  the  United  States;  ..     „  .,      ».      .    t^       ^ 

"(6)  restricted  data  as  defined  in  section  11  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (42  U.S.C.  2014)  ; 

"(7)  intelligence  of  the  United  States,  and  information  relating  to 
intelligence  operations,  activities,  plans,  estimates,  analyses,  sources, 
and  methods,  of  the  United  States ;  . 

"(8)  communications  intelligence  information  or  cryptographic  in- 
formation as  defined  in  subsection  (d)  or  (e)  ; 

"(9)   the  conduct  of  foreign  relations  affecting  the  national  defense; 

or 

"(10)  in  time  of  war.  any  other  matter  involving  the  security  of  the 
United  States  which  might  be  useful  to  the  enemy ; 
"(h)  'restricted  area'  means  any  area  of  land,  water,  air,  or  space  which 
includes  any  facilitv  of  the  United  States,  or  of  a  contractor  or  subcontractor 
with  or  lor  the  United  States,  to  wliich  access  is  restricted  pursuant  to  a 
statute  or  executive  order,  or  a  regulation  or  rule  issued  pursuant  Uiereto, 
for  reasons  of  national  defense." 
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[From  the  New  York  Times,  Apr.  9,  19T3] 

In  the  Small  Pkint,  an  "Official  Seckecy  Act" 

{These  are  excerpts  from  a  speech  delivered  April  1   by  Senator  Edmund  S. 
Mtiskie,  Democrat,  of  Maine,  at  Frostturg  State  College.) 

(By  Edmund  S.  Muskie) 

Frostburg,  Md. — We  are  tangled  in  auffi-y  and  important  disputes  about  Pi-esi- 
dential  and  Congressional  power,  about  spending  and  taxation,  about  social  needs 
and  governmental  indifference,  about  the  whole  structure  of  our  Federal  system 
and  al>out  the  integrity  of  our  political  process. 

And  to  those  disputes  we  must  now  add  a  new  one  brought  on  by  this  Ad- 
ministration's latest  attempt  to  stifle  the  flow  of  official  information  to  the 
public.  The  attempt  is  hidden  deep  in  a  lengthy  and  complex  legislative  proposal 
(S.1400)  introduced  in  the  Congress  as  a  revision  of  the  Federal  Criminal  Code. 
Five  sections  of  that  proposal,  taken  together,  would  establish  in  peacetime  a 
system  of  Government  censorship  that  a  democracy  could  hardly  tolerate  in  a 
time  of  war. 

The  "official  secrets  act"  being  proposed  would  punish  Government  officials 
who  disclosed  almost  any  kind  of  defense  and  foreign  policy  information,  whether 
or  not  its  disclosure  would  endanger  national  security. 

It  would  punish  newsmen  who  received  such  information  unless  they  promptly 
reported  the  disclosure  and  returned  the  material  to  a  Government  official. 

It  would  punish  not  only  reporters  but  all  responsible  officials  of  their  publica- 
tions or  broadcasting  companies  who  participated  in  making  the  unauthorized 
information  public. 

It  would  punish  Government  employes  who  knew  of  a  colleague's  unauthor- 
ized disclosure  and  failed  to  report  their  cu-worker's  action. 

The  law's  penalties — ^from  three  to  seven  years  in  jail,  from  $25,000  to  $50,000 
in  fines — would  be  imposed  on  actions  which  are  not  now  considered  crimes, 
which  are.  instead,  the  applauded  work  of  investigative  .iournalists. 

For  instance,  part  of  the  law  would  make  any  unauthorized  disclosure  of  what 
is  called  classifiied  information  a  crime. 

And  the  law  would  explicitly  prevent  officials  who  disclosed  such  information 
from  defending  their  action  by  proving  that  the  information  was  improperly 
classified. 

Well,  what  is  classified  information?  According  to  the  Administration  proposal, 
it  is  "any  information,  regardless  of  its  origin,  which  is  marked  or  designated 
pursuant  to  the  provisions  of  a  statute  or  executive  order  or  a  regulation  or 
rule  thereunder,  as  information  requiring  a  specific  degree  of  protection  against 
unauthorized  disclosure  for  reasons  of  national  security." 

On  its  surface,  that  language  sounds  reasonable,  it  does  what  existing  law 
already  does  by  in.'^uring  secrecy  of  data  about  our  defense  codes,  about  our 
electronic  surveillance  techniques,  about  military  installations  and  weapons, 
about  our  atomic  secrets  and  about  plans  and  operations  which  might  aid  our 
enemies.  All  that  information  is  already  kept  secret  by  laws  which  punish  its 
di.sclosure  with  intent  to  damage  America  and  its  security. 

But  this  new  law  would  go  further.  It  would  prohibit  and  penalize  disclosure 
of  any  classified  information,  regardless  of  whether  or  not  it  damaged  security. 

Classified  information,  you  should  know,  is  any  document  or  record  or  other 
material  which  any  one  of  over  20,000  Government  officials  might  have  decided — 
for  reasons  they  need  never  explain — should  be  kept  secret.  It  is  any  piece  of 
paper  marked  top  secret,  secret  or  confidential,  because  someone,  sometime,  sup- 
posedly decided  that  its  disclosure  could  prejudice  the  defense  interests  of  the 
nation. 

In  practice,  however,  classified  information  is  material  which  some  individual 
in  the  Government  decides  he  does  not  want  made  public.  He  could  make  that 
decision  to  hide  incompetence.  Many  have. 

He  could  be  trying  to  conceal  waste.  Many  have. 

He  could  even  be  attempting  to  camouflage  corrupt  behavior  and  improper 
influence.  Many  have. 

He  could  simply  be  covering  up  facts  which  might  embarrass  him  or  his  bosses. 
Many  have. 

Classified  information  is  the  20  million  documents  the  Pentagon's  own  most 
experienced  security  officer  has  estimated  to  be  in  Defense  Department  files. 
Classified  information  is  the  26-year  backlog  of  foreign  policy  records  in  the  State 
Department  archives. 
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And  most  of  that  informatiou  is  improperly  classified — not  out  of  evil  motives, 
b'lt  out  of  a  mistaken  interpretation  by  conscientious  employes  of  what  security 
actually  requires.  They  do  mtt  limit  the  use  of  secrecy  stamps  just  to  information 
which  would  really  affect  our  national  defense,  if  disclosed.  They  often  use  them 
simply  to  keep  material  out  of  the  newspapers — to  make  it  a  little  harder,  per- 
haps, for  a  foreign  nation  to  get  the  information,  whether  the  information  is 
defense-related  or  not. 

I^t  me  give  you  a  few  examples. 

Ar(mnd  19G0.  a  sign  in  front  of  a  monkey  cage  in  the  National  Zoo  explained 
that  the  monkey  on  display  was  a  research  animal  who  had  traveled  into  space 
in  American  rockets.  P.ut  at  tlK'  same  time  the  Pentagon  was  classifying  all  in- 
formation that  showed  we  were  using  monkeys  in  space. 

The  reason  given  for  trying  to  keep  the  information  secret  was  someone's 
concern  that  it  might  damage  our  relationships  with  India  where  some  religious 
sects  worship  monkeys. 

Another  example  deals  with  India.  Over  a  year  ago  when  India  and  Pakistan 
were  at  war  over  the  independence  of  Bangladesh,  the  Nixon  Administration 
insisted  in  public  that  it  was  not  interfering  in  the  conflict,  that  it  was  trying  to 
be  neutral.  But  Jack  Anderson  revealed  classified  information  that  proved  that 
President  Nixon  had  instructed  Mr.  Kis.singer  and  others  to  "tilt"  toward 
Pakistan.  That  information  was  being  kept  secret  to  conceal  a  lie. 

India  and  Pakistan  knew  the  truth.  Oidy  Americans  were  lieing  deceived. 
Similarly,  a  laboratory  at  M.I.T.  prepared  an  assembly  manual  last  February 
for  a  gyroscopic  device  used  in  missiles.  Again  the  Air  Force  classified  the  manual 
and  put  the  following  words  on  its  front  page :  ''Each  section  of  this  volume  is 
in  itself  uncla.s.sified.  To  protect  the  compilation  of  information  contained  in  the 
complete  volume,  the  complete  volume  is  confidential." 

And  then  in  1969  it  was  disclosed  that  .someone  in  the  Navy  Department  was 
clii)ping  newspaper  articles  that  contained  facts  that  were  embarrassing  to  the 
Navy,  pasting  those  articles  onto  sheets  of  paper  and  stamping  the  paper  secret. 
It  turned  out  that  such  a  practice  was  common  throughout  the  Defense  Depart- 
ment. 

If  new.spaper  articles  can  be  stamped  secret  as  a  matter  of  course,  what  else 
is  systematically  being  hidden  from  the  public?  Should  this  Administration 
proposal  become  law,  you  and  I  will  never  know  the  answer  to  that  question. 

The  examples  I  have  given  should  indicate  to  you  the  folly  of  any  blanket 
prohibition  against  the  disclosure  of  classified  information,  as  long  as  our  system 
of  clas.sification  is  so  erratic,  arbitrary  and  unmanageable. 

Not  only  would  the  proposed  law  perpetuate  the  widespread  abuses  of  secrecy 
I  have  listed,  it  would  enforce  public  ignorance  by  making  criminals  out  of  honest 
men  and  women  who  put  the  public  interest  above  bureaucratic  secrecy.  Indeed, 
tlie  Administration's  proposed  secrecy  law  goes  far  beyond  protection  of  what 
might  be  legitimate  secrets  as  determined  by  a  workable  classification  system, 
should  one  be  developed. 

Additionally,  it  would  punish  the  unauthorized  disclosure  of  "information 
relating  to  the  national  defense  .  .  .  regardless  of  its  origin"  which  relates, 
among  other  things,  to  "'the  conduct  of  foreign  relations  affecting  the  national 
defense."  That  broad  definition  could  bar  intelligent  public  scrutiny  of  America's 
most  significant  foreign  policy  decisions. 

What  could  the  enactment  of  such  a  sweeping  gag  rule  mean  to  the  flow 
of  information  to  the  public? 

For  one  thing,  the  proposed  law  would  mean  that  Robert  Kennedy,  were  he 
alive  and  writing  now.  would  risk  prosecution  for  publishing  in  his  book. 
"Thirteen  Days,"  the  secret  cable  Nikita  Khrushchev  sent  the  White  House 
during  the  Cuba  missile  crisis  of  October.  1962. 

It  would  mean  that  Seymour  Her.sh  of  The  New  York  Times  could  not  write,  as 
he  did  last  year,  about  the  still-classified  Peers  Report — the  Army's  own  investi- 
gation of  the  My  Lai  massacre  and  the  responsibility  of  Army  oflScers  for  con- 
cealing the  facts  of  that  event. 

It  would  mean  that  knowledgeable  and  conscientious  Government  employes 
could  be  brought  to  trial  for  telling  newsmen  about  waste  in  defense  contracts, 
or  about  fraud  in  the  management  of  the  military  P.X.  system. 

It  could  mean  denying  the  public  the  information  neces.sary  to  understand 
how  cost  estimates  on  47  weapons  systems  rose  by  over  $2  billion  between 
iNIarch  31  and  June  HO  last  year. 

Thus,  the  Administration's  oflBcial  secrets  act  would  create  staggering  penalties 
for  disclosure  of  information  even  when  thr-  information  is  totally  misclassified 
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or  classified  only  to  prevent  public  knowledge  of  waste,  error,  dishonesty  or 
corruption. 

We  already  have  the  criminal  sanctions  we  need  against  disclosure  of  true 
defense  secrets.  To  expand  the  coverage  of  those  penalties  can  only  stifle  the 
flow  of  important  but  not  injurious  information  to  the  press  and  therefore  to 
the  public. 

With  the  criminal  penalties  already  in  the  law  and  with  the  proven  record 
of  responsible  behavior  by  the  great  majority  of  Government  employes  and  news- 
men, the  only  purjtose  behind  further  expansion  of  the  secrecy  laws  would  be 
the  effort  to  silence  dissent  within  the  Government  and  hide  incompetence  and 
misbehavior. 

New  penalties  will  not  further  deter  espionage  and  spying.  They  will  only 
harm  those  who  want  the  public  to  know  what  the  Government  is  doing. 

Nothing  could  be  better  designed  to  restrict  the  news  you  get  to  the  pasteurized 
jargon  of  oflScial  press  releases  than  a  law  which  would  punish  a  newsman  for 
receiving  sensitive  information  unless  he  returned  the  material  promptly  to  an 
authorized  ofl5cial. 

Nothing  could  damage  the  press  more  than  a  provision  which  would  make  a 
newsman  an  accomplice  in  crime  unless  he  revealed  the  source  of  infonnation 
disclosed  to  him. 

The  Administration  proposal  carries  an  even  greater  danger  in  tlie  power  it 
would  give  to  the  officials  who  now  determine  what  shall  be  secret  and  what  shall 
be  disclosed.  Not  only  woiild  they  be  able  to  continue  to  make  those  decisions 
without  regard  to  any  real  injury  disclosure  might  cause,  they  would  be  empow- 
ered to  prosecute  anyone  who  defied  their  judgment.  Their  imposition  of  secrec.v 
could  not  be  reviewed  in  the  courts.  And  a  violation  of  their  decision  would  be  a 
crime  involving  not  only  Government  employees  but  journalists  as  well. 

The  Justice  Department  proposal  goes  far  beyond  any  laws  we  have  had,  even 
the  emergency  requirements  of  World  Wars  I  and  II.  No  law  now  gives  the  Gov- 
ernment such  power  to  prosecute  newsmen  not  only  for  revealing  what  the.v 
detemiine  the  public  should  know  but  just  for  possessing  information  the  Gov- 
ernment says  they  should  not  have. 

Under  this  proposal,  a  reporter  who  catches  the  Government  in  a  lie,  who  un- 
covers fraud,  who  unearths  examples  of  monumental  waste  could  go  to  jail — 
even  if  he  could  show,  beyond  any  question,  that  the  Government  had  no  right 
to  keep  the  information  secret  and  that  its  release  could  not  possibly  harm  na- 
tional defense. 

This  law  then  would  force  journalists  to  rely  on  self-serving  press  releases 
manufactured  by  timid  bureaucrats — or  risk  going  to  jail  for  uncovering  the 
truth. 

It  would  force  Government  employees  to  spy  on  each  other  in  a  manner  familiar 
in  Communist  or  fascist  states  but  abhorrent  to  our  concept  of  an  open  democracy. 

We  have  had  enough  of  that  abuse  of  secrecy  in  the  attempts  to  hide  the  facts 
about  our  conduct  in  Vietnam  from  the  American  people.  Official  secrecy  has  even 
been  used  to  keep  back  vital  facts  about  Government  meat  inspection  programs  or 
pesticide  regulations  or  drug  tests  or  import  restrictions  or  mlings  that  interpret 
income  tax  regulations. 

[From  the  New  York  Times,  Apr.  10,  1973] 

The  U.S.  vs.  The  People 

[Editorial] 

The  Nixon  Administration  has  submitted  to  Congress  the  equivalent  of  an 
Official  Secrets  Act  that  could  bring  down  an  impenetrable  curtain  over  virtually 
all  governmental  activities  related  to  defense  and  foreign  affairs.  The  proposed 
legislation  would  give  to  the  executive  branch  and  its  huge  army  of  oflScials  iron- 
clad protection  from  public  scratiny. 

The  proposal  is  a  nishtmare  threat  to  freedom  of  the  press,  to  the  people's 
right  to  know  and  to  the  very  concept  of  government  with  the  consent  of  the 
governed.  It  is  all  the  more  insidious  because  its  provisions  are  buried  in  336  pages 
of  a  .Justice  Department  bill  for  revision  of  the  Federal  criminal  code,  a  compli- 
cated and  in  the  main  highly  technical  and  legalistic  document. 

*♦«***« 

There  is  nothing  complicated  or  legalistic,  however,  about  the  intent  and  the 
consequences  of  the  code's  section  dealing  with  governmental  secrecy.  It  would 
make  it  a  felony,  punishable  by  a  fine  up  to  $50,000  and  seven  years'  imprison- 
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ment,  to  disclose  or  commuuicate  any  governmental  information  concerning, 
among  other  things,  "the  conduct  of  foreign  relations  affecting  the  national 
defense."  Penalties  would  also  he  applicable  to  Government  employees,  reporters 
and  officials  of  newspapers  and  broadcasting  companies  who.  if  in  possession  of 
any  such  information,  did  not  return  it  to  the  Government. 

A  further  gag  rule,  applicable  to  present  and  former  Government  employees, 
would  cover  all  classified  documents,  no  matter  how  improperly  they  might  be 
labeled,  thereby  seeking  to  give  to  some  20.000  functionaries  the  absolute  power 
of  censorship.  It  is  censorship  of  a  severity  that  has  never  in  the  nation's  history 
been  deemed  wise  or  essential  even  in  time  of  war. 

The  proposed  new  powers  would  give  to  the  Government  virtually  unlimited 
license  to  shape  foreign  and  defense  policies  in  insulation  from  either  Congress 
or  the  people.  The  effect  could  be  to  make  all  fiscal  arrangements  of  the  military 
industrial  complex  immune  to  public  scrutiny.  The  proposal  would  render  investi- 
gative reporting  ail  but  impossible,  while  making  a  criminal  of  the  conscientious 
public  .servant  who  refused  to  conceal  deceptive  or  wasteful  practice  as  in  the 
recent  Fitzgerald  and  Rule  cases. 

*  ****** 

All  this  is  censorship  of  a  severity  that  has  never  in  the  nation's  history  been 
deemed  wise,  even  in  time  of  war.  During  World  War  I,  Congress  considered 
legislation  which  would  have  applied  the  Espionage  Act  to  the  press.  At  least 
twice  more  in  the  last  twenty  years  Congress  considered  similar  proposals.  None 
of  these  bills,  not  one  of  which  intruded  in  so  sweeping  a  manner  on  First  Amend- 
ment freedoms,  was  adopted.  The  United  States  did  not  need  any  such  legislation 
in  the  past ;  it  does  not  need  it  now. 

These  proposals  represent  not  so  much  a  revision  of  the  criminal  code  as  an 
effort  to  rewrite  the  First  Amendment  and  subject  the  American  people  to  a  kind 
of  guaranteed  ignorance  about  the  inner  workings  of  their  Government.  Such 
censorsliip  would,  as  Senator  Edmund  S.  Muskie  has  warned,  result  in  "the 
silence  of  democracy's  graveyard." 

Instead  of  protecting  the  nation's  security,  it  would  surely  destroy  access  to 
information  on  which  rest  the  foundations  of  popular  government. 

Senator  Muskie.  I  would  like  now  to  invite  Senator  Kennedy 

Senator  Ervix.  I  wonder  if  Senator  Kennedy  would  permit  me  to 
make  a  correction  in  the  record.  I  stated  that  there  were  130  instances 
of  refusals  on  the  part  of  the  executive  to  produce  information  for 
congressional  committees  since  19G4,  according  to  the  survey  conducted 
Idv  the  Subcommittee  on  Separation  of  Powere.  The  figure  is  160  in- 
stances since  January  1964. 

Senator  Muskie.  As  T  recall.  Senator,  only  four  of  those  instances 
were  information  withheld  on  a  claim  of  executive  privilege. 

Senator  Ervin.  In  some  of  them,  they  just  flatly  refused. 

Senator  Muskie.  We  don't  have  the  doctrine  established  on  the  other 
refusals  as  yet. 

Senator  Kexxedy.  Thank  you  very  much.  Senator. 

Opening  Stateinient  or  Senator  Kennedy 

One  of  the  central  requirements  of  a  democracy  is  the  free  and 
unfettered  flow  of  information  to  the  people.  That  is  why  we  have  the 
first  amendment.  Freedom  of  speech  and  freedom  of  the  press  are 
vital  not  merely  to  protect  the  journalist  and  public  speaker,  but  more 
importantly  to  guarantee  the  public's  access  to  ideas — to  new  ideas,  to 
controversial  ideas,  to  ideas  that  are  critical  of  the  holders  of  power. 
Without  free  access  to  information  and  ideas,  democracy  suffocates  and 
dies. 

Today  with  Government  activities  touching  every  aspect  of  our  lives, 
from  the  food  we  eat  to  the  cars  we  drive,  and  the  gas  we  use  to  drive 
them,  it  is  even  more  important  than  ever  to  know  how  and  why  and 
by  whom  decisions  are  being  made.  Only  then  do  we  respond  to  those 
decisions.  Only  then  can  the  people  judge  them. 
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But  unfoitimately,  as  the  Federal  bureaucracy  has  grown,  so  too 
has  its  penchant  for  secrecy.  The  Freedom  of  Information  Act  does 
not  deny  that  some  narrowly  defined  categories  of  communication  nia}' 
remain  secure  from  public  disclosure.  But  the  limited  exemptions  in 
that  measure  have  been  flagrantly  misused  by  bureaucrats  whose  con- 
cern is  only  to  save  tliemselves  and  their  agencies  embarrassment  and 
exposure.  The  door  of  Government  h.as  been  slammed  shut  in  the  face 
of  the  average  citizen  and  instead  of  infomiation  on  why  decisions  are 
made,  he  is  handed  the  latest  public  rehitions  gobbledygoolv. 

Instead  of  White  House  orchestrated  campaigns  to  lay  the  blame  on 
Congress  for  meat  prices  that  skjv  rocket,  the  people  would  like  to  laiow 
more  about  why  the  Government's  agriculture  policies  failed.  Instead 
of  the  chorus  of  appointed  Federal  officials  talking  of  a  freespending 
Congress,  we  would  like  the  public  to  be  able  to  get  more  information 
about  why  the  administration  requests  more  billions  for  defense  after 
a  Vietnam  pullout  and  a  major  arms  control  agreement.  And  we  would 
like  to  get  more  information  about  why  the  Treasury  Depailment  is 
the  onl}^  agency  around  town  that  can't  find  tax  loopholes  that  need  to 
be  closed. 

Open  government,  of  course,  not  only  benefits  the  public  directly, 
by  improving  the  public  understanduig  of  government  decision- 
making, but  it  also  benefits  the  public  by  keeping  government  honest. 
As  Justice  Brandeis  observed,  sunshine  is  the  best  disinfectant. 

The  Supreme  Court  said  in  1968,  "It  is  the  purpose  of  the  first 
amendment  to  preserve  an  uninhibited  marketplace  of  ideas  in  which 
truth  will  ultimately  prevail."  Recent  years  have  seen  that  marketplace 
crisscrossed  by  barriers.  It  is  time  we  set  about  removing  them. 

As  serious  as  the.  freeze  on  the  public's  right  to  know  has  been  this 
administration's  freeze  on  the  Congress'  right  to  Imow.  Executive 
privilege  is  now  being  used  to  shield  a  White  House  counsel  from 
testifying  not  about  his  conversations  with  the  President,  but  about 
his  alleged  involvement  in  the  planning  and  coverup  of  a  criminal 
conspiracy. 

The  President  has  avowed  that  executive  privilege  will  not  be  used 
"as  a  shield  to  prevent  embarrassing  information  from  being  made 
available"  to  Congress,  but  the  cloak  of  secrecy  thrown  around  the 
Watergate  affair,  the  ITT  antitrust  settlement,  and  the  Russian  wheat 
sale  suggests  the  contiary.  And  the  list  of  instances  of  executive  with- 
holding of  information  from  Congress  compiled  for  these  hearings 
shows  the  President's  assertion  tliat  executive  privilege  was  used  on 
only  three  occasions  to  be  a  gross  imderstatemeT^t. 

Traditional Iv,  executive  privilege  disputes  liave  been  compromised 
and  negotiated,  so  that  no  definitive  limitations  on  the  scope  of  th.is 
doctrine  have  evolved.  The  executive  has  on  occasion  taken  the  ])osition 
that  Congress  cannot,  under  the  Constitution,  compel  heads  of  depart- 
ments by  law  to  give  up  papers  and  information,  regardless  of  tlfC 
public  interest,  and  the  President  is  the  judge  of  that  interest.  ]Mem- 
bei-s  of  Congress  ha^-e  replied,  with  substantial  suppoit  from  the 
academic  community,  that  there  is  no  executive  privilege  doctrii-e 
found  in  the  Constitution,  and  tluis  that  Congress  is  to  be  the  sole 
judge  of  what  information  is  to  be  given  it. 

I  think  it  would  be  a  mistake  for  either  Congress  or  the  executive 
to  draw  too  indelible  a  line  on  the  issue  of  executive  privilege.  I  also 


17 

oppose  inflexible  legislation  imposing  automatic  sanctions  for  Avrong- 
ful  or  imtimely  invocation  of  the  privilege.  Congress  already  has  sub- 
pena  and  contempt  powers.  It  can  presently  hold  up  nominations,  cut 
off  funds,  or  withliold  authorizations.  Until  it  has  utilized,  much  less 
exhausted,  its  existing  powers  to  require  testimony  or  documents  from 
the  executive,  it  need  not  develop  more  povrerful  arsenals  for  enforcing 
its  will. 

Wlierever  the  line  is  to  be  drawn,  certain  basic  principles  require 
I'ecognition : 

First,  both  practically  and  historically,  executive  privilege  can  ap- 
ply onh'  to  the  advice-giving  process  relating  to  decisions  by  the  Pres- 
ident himself.  Communications  among  Government  agency  officials 
and  even  activities  of  Presidential  aides  outside  their  duties  in  behalf 
of  the  President  cannot  be  drawn  within  the  cloak  of  executive  secrec}'. 

Second,  the  rights  of  Congress  on  behalf  of  the  public  and  those  of 
the  public  directly  are  not  coequal.  The  special  needs  of  Congress  in 
fulfilling  its  legislative  function  under  tlie  Constitution,  and  its  i-ecog- 
nized  role  in  overseeing  execution  of  its  laws  by  the  Executive,  require 
that  it  have  access  to  information  that  otherwise  might  not  be  released 
to  public  view. 

Finally,  the  executive  should  not  be  the  sole  judge  of  the  scope  of 
its  own  privilege,  without  check  and  without  standards.  To  allow  the 
executive  to  be  its  own  arbiter  on  questions  of  disclosure  is  virtually 
to  guarantee  that  the  determination  will  be  based  on  something  less 
than  the  broadest  view  of  the  public  interest.  This  is  not  acceptable  to 
the  Congress,  or  to  the  public. 

To  deprive  Congress  of  information  it  requires  is  to  destroy  one  of 
its  most  important  functions.  For,  as  the  late  Senator  Norris  said 
almost  50  years  ago: 

Whenever  you  take  away  from  the  legislative  body  of  any  country  in  the 
world  the  power  of  investigation,  the  power  to  look  into  the  executive  depart- 
ment and  every  other  department  of  the  government,  you  have  taken  a  full  step 
that  will  eventually  lead  into  absolute  monarchy  and  destroy  any  government 
such  as  ours. 

I  am  pleased  to  have  my  Administrative  Practice  and  Procedure 
Subcommittee  join  with  two  other  Senate  subcommittees  in  these  hear- 
ings today.  Tlie  Administrative  Practice  Subcommittee  has  been  in- 
volved in  the  freedom -of- information  field  for  over  a  decade,  and  I  am 
looking  forward  to  continuing  this  tradition  and  to  bringing  this  im- 
portant legislation  up  to  date  based  on  the  inputs  from  these  hearings. 

Thank  you. 

Senator  Muskte.  Thank  you.  Senator  Kemiedy. 

Senator  Mathias. 

Senator  Mathtas.  Thank  you,  ]Mr.  Chairman. 

Executive  privilege  is  a  theory  that  has  been  elevated  into  a  practice 
by  the  conduct  of  public  officials  in  the  course  of  two  centuries  of 
American  politics. 

The  theory  is  that  a  President  ought  to  have  the  opportunity  to  ex- 
plore ideas  and  to  test  concepts  with  confidential  advisers.  Xo  one 
seriously  contests  this  right  and  this  necessity. 

The  question  arises  when  a  President  initiates  a  round  of  discussion 
which  has  a  ripple  effect  throughout  the  executive  branch. 
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How  far  are  the  conversations  and  actions  immune  from  congress- 
ional inquiry  and  public  scrutiny  ?  As  the  ripples  recede  from  the  cen- 
ter at  the  White  House,  there  must  be  some  point  at  which  they  cease  to 
be  the  confidences  of  Presidents  and  become  the  grist  of  government 
and  of  politics.  At  that  point,  the  comity  which  accords  the  privilege 
should  no  longer  operate  to  impede  access  to  knowledge  and  informa- 
tion. 

The  determination  of  this  point  has  resulted  in  the  development 
of  the  practice  that  has  been  followed  with  some  uncertainty  in  recent 
years. 

It  can  be  said,  however,  that  there  are  some  outside  limits  that  are 
generally  recognized.  One  of  these,  for  example,  is  that  executive 
privilege  has  never  been  extended  to  cloak  actions  that  are  the  subject 
of  criminal  charges.  I  hope  these  hearings  will  assist  in  setting  the 
boundaries  in  a  more  exact  and  helpful  way. 

Thank  you,  Mr.  Chairman. 

Senator  Muskie.  Thank  you,  Senator  Mathias. 

Senator  Er\t[N".  I  would  like  to  mention  that  in  the  study  made  by 
the  Subcommittee  on  Separation  of  Powers,  this  statement  by  Senator 
Mathias  was  a  most  valuable  contribution. 

Senator  Muskie.  Senator  Chiles. 

Senator  Chiles.  I  am  delighted  to  participate  in  these  hearings.  I 
think  they  come  at  a  very  hopeful  time,  and  also  at  a  time  where  Con- 
gress has  a  chance  to  do  a  better  job  because  we  are  opening  up  our  own 
system.  I  think  when  we  are  talking  about  the  right  of  the  public 
to  know  about  what  goes  on  in  the  executive  branch  and  the  right  of 
Congress  to  know  what  goes  on  in  the  executive  branch  it  is  kind  of 
hard  to  justify,  when  we  close  the  door  on  all  of  our  hearings  and  re- 
fuse the  public  the  right  to  Iniow  what  is  going  on  in  Congress. 

I  think  we  are  making  some  progress  in  opening  up  Congress'  doors 
and  as  we  are  setting  our  own  house  in  order  we  are  going  to  be  pre- 
pared in  doing  a  much  better  job  in  casting  the  mote  out  of  the  eye  of 
the  executive  branch. 

I  think  they  do  come  at  a  time  in  which  we  are  much  better  prepared 
to  be  able  to  work  on  these  hearings. 

Senator  Muskie.  Thank  you  very  much,  Senator  Chiles. 

Our  first  witness  is  not  here,  so  we  will  turn  to  our  second. 

It  is  a  pleasure  to  welcome  this  morning  the  Attorney  General  of 
the  United  States,  Mr.  Richard  Kleindienst. 

We  apreciate  your  response  to  our  invitation  and  we  await  your 
testimony. 

STATEMENT  OF  HON.  EICHARD  G.  KLEINDIENST,  ATTORNEY  GEN- 
ERAL OF  THE  UNITED  STATES,  ACCOMPANIED  BY  PROF.  ROBERT 
DIXON,  ASSISTANT  ATTORNEY  GENERAL,  OFFICE  OF  LEGAL 
COUNSEL,  DEPARTMENT  OF  JUSTICE 

Mr.  Kleiivdienst.  Thank  you,  Mr.  Chairman,  Senator  Ervin,  mem- 
bers of  these  three  very  significant  subcommittees. 

I  have  Prof.  Robert  Dixon,  who  is  Assistant  Attorney  General,  Of- 
fice of  Legal  Counsel  of  the  Department  of  Justice,  whom  I  might  wish 
to  confer  with  from  time  to  time  this  mornmg  if  it  is  all  right  with 
Chairman  Muskie  and  Chairman  Ervin. 
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Senator  Ervix.  I  may  have  to  go  to  the  Judiciary  Committee  in  a 
moment,  but  I  would  like  to  testify  that  the  Attorney  General  has 
been  most  cooperative  with  the  Senate  committee  in  its  present  ac- 
tivities and  I  think  he  deserves  praise  for  so  doing. 

Mr.  Kleixdiexst.  Thank  you  very  much. 

I  have  lost  my  cuff  link. 

Senator  Muskie.  It  is  right  under  your  chair.  I  must  say  this  is  off- 
the-cuff.  [Laughter.] 

Mr.  Kxeindiexst.  This  is  the  symbol  of  justice  and  it  was  given  to 
me  by  the  Delta  Sorority.  I  treasure  it,  and  I  think  it  is  appropriate 
that  I  wear  it  here  this  morning. 

Mr.  Chairman,  I  have  a  prepared  statement  which  I  would  like  to 
read,  with  your  permission,  and  then  I  will  be  available  to  answer 
questions  to  the  extent  that  I  am  able. 

Chairmen  Muskie  and  Ervin  and  gentlemen  of  these  committees,  I 
am  pleased  to  appear  before  these  coimnittees  to  testify  on  S.  858, 
introduced  by  Senator  Fulbright,  and  Senate  Joint  Resolution  72,  in- 
troduced by  Senator  Ervin,  both  relating  to  separation  of  powers. 
Your  joint  letter  of  March  16,  1973,  Messrs.  Chairmen,  indicates  that 
these  hearings  are  a  continuation  of  the  1971  hearings  on  executive 
privilege  held  by  the  Subcommittee  on  Separation  of  Powers.  I  under- 
stand that,  like  the  earlier  hearings,  these  hearings  will  not  be  limited 
to  proposed  legislation,  but  will  deal  with  the  question  of  executive 
privilege  as  a  whole.  I  hope  these  hearings  will  bring  the  executive 
and  legislative  branches  together  and  make  it  possible  to  find  some 
common  ground  in  this  very  sensitive  area,  without  infringing  on  the 
constitutional  prerogatives  of  either. 


We  deal  here  today  not  with  a  settled  field  of  law  but  with  an 
enduring  constitutional  value  of  the  highest  rank  and  necessity.  Execu- 
tive privilege  is  squarely  foimded  in  the  separation-of -powers  doctrine. 
The  core  principle  of  pri\'ilege,  both  congressional  and  executive,  has 
been  universally  accepted,  albeit  the  courts  have  not  had  occasion  to 
delimit  the  outer  boundai-ies.  Separation  of  powers  is  an  area  where 
the  legislative  and  executive  branches  may  be  forever  destined  to 
dispute  the  terrain  with  claims  that  often  are  legitimate  and  con- 
flicting. 

In  the  area  of  congressional-executive  relations,  student^  and  practi- 
tioners often  mu?t  find  their  guidance  in  historic  precedents  rather 
than  in  finding  judicial  decisions  from  courts  of  last  resort.  Such 
historic  practices  of  one  branch  of  our  Government,  especially  when 
acceded  to  by  another  yield  Burkeian  rules  of  constitutional  pre.'-^^rip- 
tion  of  the  highest  vitalitv. 

Continuation  of  these  long-established  practices  and  the  mutual 
restraint  which  fostered  their  development  is  vitally  important.  As  was 
said  by  Senator  Fulbright  in  introducing  S.  1125  in  the  92d  Congress, 
citing  James  Madison  in  the  Federalist,  "Neither  the  executive  nor 
the  legislature  can  pretend  to  an  exclusive  or  superior  right  of  settling 
the  boundaries  between  their  respective  powers."  117  Cong.  Rec.  S2513 
(daily  ed.  Mar.  5,1971). 
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I  shall  discuss  first  the  liistoric  outlines  of  tlic  doctrine  of  executive 
privilege  as  it  has  been  understood  and  implemented  by  past  Presi- 
dents and  Congresses.  My  statement  concludes  with  a  brief  discussion 
of  the  specific  provisions  of  S.  858  and  Senate  Joint  Resolution  72,  I 
will,  of  course,  be  happy  to  respond  to  questions,  as  I  indicated  at  the 
outset. 

n 

The  doctrine  of  executive  privilege  denotes  the  constitutional  au- 
thority of  the  President  in  his  discretion  to  withhold  certain  documents 
or  information  in  his  possession  or  in  the  po:=^session  of  the  executive 
branch  from  compulsory  process  of  the  legislative  or  judicial  branch 
of  the  Government,  if  he  believes  disclosure  would  impair  the  proper 
exercise  of  his  constitutional  functions.  The  authority  of  the  Presi- 
dent to  withhold  certain  information  from  the  coordinate  branches  of 
the  Federal  Government  stems  from  the  separation  of  powers  doctrine 
embedded  in  the  first  three  articles  of  the  Constitution  and  implicit 
throughout  the  dociunent.  "Wliile  not  expressed  in  a  constitutional 
clause,  executive  privilege  necessarily  flows  from  the  powers  vested 
in  the  President  by  article  II.  Similarly,  the  congressional  power  to 
use  compulsory  process  in  aid  of  its  legislative  fimctions  is  implied 
rather  than  expressed  in  article  I. 

The  power  to  legislate  implies  the  power  to  obtain  information 
necessary  for  Congress  to  inform  itself  about  the  subject  to  be  legis- 
lated, in  order  that  the  legislative  function  may  be  exercised  effectively 
and  intelligently.  This  authority  is  strongest  against  a  private  citizen, 
as  illustrated  by  McGrain  v.  Dcuugherty r212>  U.S.  135,  175  (1927). 

The  right  of  the  executive  to  withhold  information  from  Congress 
and  the  courts  is  equally  well  recognized.  Executive  privilege  as  ap- 
plied to  the  compulsory  process  of  the  courts  has  been  sustained  by  the 
U.S.  Supreme  Court  in  the  case  of  United  States  v.  Reynolds,  345  U.S. 
1, 7-11  (1953) .  The  Court's  description  of  the  extent  of  judicial  review 
of  the  propriety  of  such  a  claim,  cast  in  Reynolds  in  terms  of  the  state 
secrets  rule  of  evidence  law,  indicates  that  review  is  narrowly  confined. 

Executive  privilege  is  replete  with  historic  precedents  supporting 
the  doctrine,  but  has  not  yet  l^een  favored  by  extensive  judicial  review. 
There  is  no  authoritative  court  decision  on  congressional  power  to 
compel  production  of  documents  or  testimonv  on  the  part  of  members 
of  the  executive  branch.  The  inevitable  friction  between  the  executive 
and  legislative  branches  in  this  area  usually  has  been  moderated  in  a 
cooperative  spirit,  thus  avoiding  litigation. 

It  is  important,  in  my  opinion,  to  stress  that  virtually  all  congres- 
sional requests  to  the  executive  for  information  and  testimony  are 
freolv  complied  with.  There  is  a  vast  flow  of  documents,  information 
and  testimony  from  the  executive  to  the  Congress.  As  the  President 
said  in  his  Marcli  12,  1973  statement  on  executive  privilege,  during  the 
first  4  years  of  this  administration,  "hundreds  of  administration 
officials  spent  thousands  of  hours  freely  testifying  before  committees 
of  the  Congress."  On  at  least  one  occasion  in  the  current  Congress  the 
executive  has  complied  on  12-hours'  notice. 

This  problem  of  separation  of  powers  nrises  onlv  on  those  rare 
occasions  when  a  committee  of  Congress  believes  that  information 
or  testimony  is  essential  to  the  discharge  of  its  legislative  function 
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and  the  executive  believes  that  furnishing  that  information  or  testi- 
mony \\ould  undermine  tlie  executive  role. 

The  claim  of  the  executive  to  witliliold  information  from  Congress 
dat^s  from  the  administi'ation  of  President  AVashington,  In  1792, 
the  House  of  Representatives  investigated  the  conduct  of  tJie  executive 
])ranch  in  coimection  with  the  ill-fat<^d  expedition  of  Major  General 
St.  Clair  into  the  Northwest  Territory. 

Washington's  cabinet  concluded  unanimously  on  April  2,  1702,  that 
the  House  of  Representatives  could  institute  inquiries  and  call  for 
papers  genei-ally  and 

that  the  executive  ought  to  communicate  such  papers  as  the  public  good  would 
permit  aud  ought  to  refuse  those  the  disclosure  of  which  would  injure  the  public. 
Con.sequputly  were  [sic]  to  exercise  a  discretion.  The  "Writings  of  Thomas  .Jef- 
ferson" I  Ford  ed.,  1892)  Vol.  I,  pp.  18^190. 

President  Washington  determined  that  disclosure  of  the  papers  would 
not  l>e  contrary  to  tlie  public  interest  and  instructed  the  Secretary 
of  War  to  make  them  available  to  tlie  House  of  Representatives.  The 
"Writings  of  George  Washington'"  (GPO  ed.,  1939)  volume  32,  page 

15. 

In  1794,  President  Washington  informed  the  Senate  that  he  was 
withliolding  certain  foreign  relations  papers  in  response  to  its  resolu- 
tion "which,  in  my  judgment,  for  public  considerations,  ought  not  to  be 
communicated.''  Senate  executive  journal  (1789-1805)  147:  Richard- 
son, "^klessages  and  Papers  of  the  Presidents"  (GPO  ed.,  1896)  volume 
I,  page  152.  In  1796,  in  connection  with  the  appropriation  of  funds 
to  carry  out  the  financial  provisions  of  the  Jay  Treaty,  the  House 
of  Representatives  requested  the  President  to  produce  the  instruc- 
tions to  the  negotiating  minister,  and  the  correspondence  and  other 
documents  relating  to  the  treaty.  President  Washigton  in  this  instance 
ad-vased  the  House  that  he  could  not  comply  with  its  request.  He 
explained : 

as  it  is  essential  to  the  due  administration  of  the  government  that  the  boundaries 
tixed  by  the  Constitution  between  the  different  departments  should  be  preserved, 
a  .lust  regard  to  the  Constitution  and  to  the  duty  of  my  office,  under  all  the 
circumstances  of  this  case,  forbids  a  compliance  with  your  request.  Richardson. 
Messages  and  Papers  of  the  Presidents    (GPO  ed.  1896)    Vol.  I,  pp.  194-196. 

Recognizing  the  significance  of  this  decision,  the  House  debated  the 
iasue  at  length.  See  5  Anuals  of  Conoress  426-783  seriatim.  James  Mad- 
ison's speech  during  that  debate  is  significant : 

He  thought  it  clear  that  the  House  must  have  a  right,  in  all  cases,  to  ask 
for  information  which  might  assist  their  deliberations.  .  .  .  He  was  as  ready 
to  admit  that  the  Executive  had  a  right,  under  due  responsibility,  also,  to 
withhold  information,  when  of  a  nature  that  did  not  permit  a  disclosure  at  the 
time.  .  .  . 

If  the  Executive  conceived  that,  in  relation  to  his  own  department,  papers 
could  not  be  safely  communicated,  he  might,  on  that  ground,  refuse  them,  be- 
cause he  was  the  competent  though  a  responsible  judge  within  his  own  depart- 
ment. 5  Annals  of  Congress  7773  (1796). 

in 

Since  this  beginning  in  the  l790's,  virtually  every  President  has 
had  occasion  to  determine  whetlicr  the  disclosure  of  certain  infor- 
mal ion  to  Congress  is  ap}>ropriate.  The  primary  areas  of  nondis<:dosure 
have  been  foreign  relations,  military  affairs,  pending  law  enforce- 
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ment  investio-atioiis,  and  intrag-oveimmental  discussions.  The  Presi- 
dential position  lias  been  that  the  executive  had  a  constitutional 
power  to  refuse  information  to  Congress.  See  generally  "Younger^ 
Congressional  Investigations  and  Executive  Secrecy :  A  studv  in  the 
Separation  of  Powers,''  20  U.  Pitt.  L.  Rev.  755  ( 1959) . 

The  need  for  secrecy  in  the  fii'st  two  categories,  foreign  relations 
and  military  affairs,  is  recognized  by  the  judicial  branch.  See,  e.g., 
United  States  v.  Curtiss-W right  Corp.,  299  U.S.  304,  320  (1936); 
United  States  v.  Reynolds,  345  U.S.  1  (1953) ;  New  York  Tinges  v. 
United  States,  403  U.S.  713,  728  (1971)  [Mr.  Justice  Stewart 
concurring]. 

Congressional  recognition  of  executive  power  to  withhold  infor- 
mation in  the  held  of  foreign  relations  may  be  fomid  in  the  time- 
honored  fonnula  of  resolutions  of  inquiry  directed  to  the  Depaitment 
of  State  in  matters  of  foreigii  relations.  The  Secretary  is  requested 
to  furnish  the  information  "if  not  incompatible  with  the  public  in- 
terest." Sec  Cannon's  Procedui-e  in  the  House  of  Representatives,  K. 
Doc.  610,  87th  Cong.,  2d  Sess.,  page  219;  Curtiss- Wright,  supra,  at 
321.  It  has  been  conceded  that  the  executive  would  have  the  same  non- 
disclosure power  if  the  precautionarv  clause  were  missing.  40  Cong. 
Rec.  22  [1905]  [Remarks  of  Senator  Teller] . 

It  has  also  been  acknowledged  in  Congress  that  the  President's  au- 
thority to  witliliold  extends  to  military  information  which  coidd  be 
of  use  to  an  enemy.  See,  e.g.,  Senator  Spooner's  remarks,  41  Congres- 
sional Record  97-98  (1906) .  More  recently,  in  connection  with  the  U-2 
incident,  tlie  Senate  Foreign  Relations  Committee  recognized  that 
with  respect  to  foreign  intelligence  operations : 

The  admiuistration  has  the  legal  right  to  refuse  the  information  under  tlie 
doctrine  of  executive  privilege.  S.  Rept.  1761,  86th  Cong.,  2d  Sess.,  p.  22, 

Congress  likewise  has  recognized  the  validity  of  claims  of  executive 
privilege  for  internal  advice  to  the  President.  The  privilege  has  l)een 
invoked  to  promote  frank  advice  within  the  executive  branch  and 
preseiwe  confidentiality  regarding  conversations  with  the  President. 

For  example,  during  the  investigation  of  the  dismissal  of  General 
]SIacArt-hur  in  1951.  General  Bradley  refused  to  testify  about  a  con- 
versation with  President  Truman  in  which  he  had  acted  as  tlie  Presi- 
dent's confidential  advisor.  The  late  Senator  Russell,  the  coimnittee 
chaii-man,  recognized  that  claim  of  privilege,  and  his  ruling  was  up- 
held by  the  committee.  []Military  Situation  in  the  Far  East,  Hear-ings 
before  the  Committee  on  Armed  Services  and  the  Committee  on  For- 
eign Relations,  U.S.  Senate,  82d  Cong.,  1st  Sess.,  pp.  763,  832-872.] 

The  existence  of  the  privilege  below  the  level  of  communications  with 
the  President  was  recognized  in  a  Senate  investigation  conducted  in 
1962.  into  militaiy  cold  war  education  and  speech  re\'iew  policies. 
President  Kemiedy,  by  letters  dated  February  8  and  9,  1962,  directed 
the  Secretaries  of  Defense  and  State  not  to  clisclose  the  name  of  the 
individual  who  had  reviewed  any  particidar  speech.  He  explained : 

It  would  not  be  possible  for  you  to  maintnin  an  orderly  Department  and  re- 
ceive the  candid  advice  and  loyal  respect  of  your  subordinates  if  they,  instead 
of  you  and  your  senior  associates,  are  to  be  individually  answerable  to  the  Con- 
gress as  well  as  to  you.  for  their  internal  acts  and  advice.  [Reprinted  in  Military 
Cold  War  Education  and  Speech  Review  Policies,  Hearings  before  the  Special 
Preparedness  Subcommittee  of  the  Committee  on  Armed  Services,  United  States 
Senate,  87th  Cong.,  2d  Sess.,  pp.  508,  725.] 
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The  chairman  of  the  subcommittee,  Senator  Stennis,  upheld  the 
claim  of  privilege,  statmg  in  part : 

We  now  come  face  to  face  and  are  in  direct  conflict  witli  tlie  established  doc- 
trine of  separation  of  the  powers.  .  .  . 

I  know  of  no  case  where  the  Court  has  ever  made  the  Senate  or  the  House 
surrender  records  from  its  files,  or  where  the  Executive  has  made  the  legislative 
branch  surrender  records  from  its  files — and  I  do  not  think  either  one  of  them 
could.  So  the  rule  works  three  ways.  Each  is  supreme  within  its  field,  and  each  is 
responsible  within  its  field.  [Id.  at  512.] 

Finally  the  executive  branch  has  repeatedly  withheld  from  Congress 
wliat  may  be  referred  to  generally  as  "  investigative  files."  The  leading 
precedent  in  this  area  is  Attorney  General  Jackson's  refusal  in  1941  to 
comply  with  the  request  of  Chairman  Carl  Vinson  of  the  House  Naval 
Affairs  Committee  for  certain  investigative  reports  of  the  Federal 
Bui-eau  of  Investigation.  See  40  Op.  A.G.  45. 

The  Attorney  General  refused  because  disclosure  of  FBI  informa- 
tion could  substantially  prejudice  law  enforcement,  by  allowing  a 
prospective  defendant  to  know  how  much  or  how  little  information 
tlie  Government  had  about  him,  and  what  witnesses  or  sources  of  in- 
formation it  was  proposing  to  rely  upon.  His  opinion  also  cited  the 
serious  prejudice  to  the  future  usefulness  of  the  Government's  in- 
vestigative agencies,  since  much  of  the  information  was  (and  is)  given 
in  confidence  and  can  only  be  obtained  upon  a  pledge  not  to  disclose 
the  source. 

Finally.  Attorney  General  Jackson  said  that  disclosure  "might  also 
be  the  grossest  kiiid  of  injustice  to  individuals,"  since  the  reports 
included : 

Leads  and  suspicions,  and  sometimes  even  the  statements  of  malicious  or  mis- 
informed people.  Even  though  later  and  more  complete  reports  exonerate  the 
individuals,  the  use  of  particular  or  selected  reports  might  constitute  the  gross- 
est injustice,  and  we  all  know  that  a  correction  never  catches  up  with  an 
accusation.  [40  Op.  A.G.  at  47.] 

The  claim  of  privilege  in  these  four  traditional  categories  of  for- 
eign relations,  military  affairs,  investigative  reports,  and  internal  ad- 
vice is  well  supported  by  reason  and  precedent.  The  need  for  secrecy 
in  the  conduct  of  foreign  relations  is  demonstrated  by  the  recent  Viet- 
nam peace  negotiations.  The  necessity  for  absolute  secrecy  concerning 
weapons  systems,  and  tactical  military  plans  during  hostilities,  is  self- 
evident.  The  need  for  confidentiality  of  investigative  reports,  cogently 
ai-ticulated  by  Attorney  General  Jackson  as  noted  earlier,  has  been 
reaffinned  by  the  experience  of  recent  weeks. 

In  tlie  area  of  Executive  decisionmaking,  the  President  must  be  able 
to  receive  absohitely  candid,  impartial,  and  disinterested  advice  from 
his  advisers.  Pi-csidential  advisers  may  hedge  their  opinions,  or  even 
remain  silent,  if  they  know  that  their  advice  may  soon  be  examined  otit 
of  context  by  Congress,  the  press,  and  the  public,  or  that  the  President 
may  have  to  explain  why  he  did  not  follow  it.  As  the  President  said 
in  his  March  12, 1973,  statement : 

[AV]hat  is  at  stake  ...  is  not  simply  a  question  of  confidentiality  but  the 
integrity  of  the  decisionmaking  process  at  the  very  highest  levels  of  our 
Government. 

IV 

The  principle  of  executive  privilege  has  been  applied  by  past  Presi- 
dents not  only  to  furnishing  documentary  information,  but  to  ai)pear- 
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ance  of  the  President's  immediate  assistants  as  witnesses  before  com- 
mittees of  Congress.  Requests  for  their  appearance  have  rarely  been 
made,  and  still  more  rarely  pressed.  Past  Presidents  who  have  ad- 
dressed themselves  to  such  requests  appear  miiformly  to  have  con- 
sidered the  appearance  of  such  advisers  to  be  solely  a  matter  of 
Presidential  discretion,  i.e.,  it  is  a  right  which  may  be  asserted  or 
waived  by  the  President. 

On  two  occasions  during  the  administration  of  President  Truman 
a  subconnnittee  of  the  House  Committee  on  Education  and  Labor 
issued  subpenas  to  John  E..  Steelman,  who  held  the  title  of  '"assistant 
to  the  President."  He  returned  both  subpenas  with  a  letter  stating 
that  the  President  had  in  each  instance  directed  him,  in  view  of  his 
duties  as  a  Presidential  assistant,  not  to  appear  before  the  subcom- 
mittee. [Investigation  of  the  GSI  Strike,  hearings  before  a  special 
subcommittee  of  the  Committee  on  Education  and  Labor,  House  of 
Representatives,  80th  Cong.,  2d  Sess.,  pp.  347-353.] 

In  1951,  Donald  Dawson,  an  administrative  assistant  to  President 
Truman,  was  requested  to  testify  before  a  Senate  subcommittee  in- 
vestigating the  Reconstruction  Finance  Corporation,  one  aspect  of 
which  concerned  Mr.  Dawson's  alleged  misfeasance.  The  President 
affirmed  his  belief  that  this  request  constituted  a  violation  of  the  con- 
stitutional principle  of  the  separation  of  powers,  but  "reluctantly" 
exercised  his  discretion  to  permit  Mr.  Dawson  to  appear  and  testify  to 
clear  his  name.  [Study  of  the  Reconstruction  Finance  Corporation, 
hearings  before  a  subcommittee  of  the  Committee  on  Banking  and 
Currency,  U.S.  Senate,  82d  Cong.,  1st  Sess.,  pp.  1709,  1795,  1810.  See 
also  New  York  Times,  May  5,  1951,  p.  75;  May  11,  1951,  pp.  1,  26; 
May  12,  1951,  pp.  1,  12.] 

In  1944  Jonathan  Daniels,  an  administrative  assistant  to  President 
Roosevelt,  refused  to  respond  to  a  subcommittee  subpena  requiring 
him  to  testify  concerning  his  alleged  attempts  to  force  the  resignation 
of  the  Rural  Electrification  Administrator.  He  based  his  refusal  on  the 
confidential  nature  of  his  relationship  to  the  President.  The  subcom- 
mittee recommended  that  Daniels  be  cited  for  contempt.  Thereafter  he 
wrote  the  subcommittee  affirming  that  he  was  not  subject  to  subpena, 
but  advising  it  that  the  President  had  decided  to  waive  the  privilege 
in  that  instance.  [Administration  of  the  Rural  Electrification  Act, 
hearings  before  a  subcommittee  of  the  Committee  on  Agricultuie  and 
Forestry,  U.S.  Senate,  78th  Cong.,  1st  Sess.,  pp.  615-629,  695-740.] 

During  the  Eisenhower  administration  Sherman  Adams  declined  to 
testify  before  a  committee  investigating  the  Dixon- Yates  contract 
because  of  his  confidential  relationship  to  the  President.  However,  at 
a  later  date  in  the  administration  he  was  permitted  to  appear  and 
testify  concerning  his  dealings  with  Bernard  Goldfine.  [Investigation 
of  Regulatory  Conunissions  and  Agencies,  hearings  before  a  subcom- 
mittee of  the  Committee  on  Interstate  and  Foreign  Commerce,  House 
of  Representatives,  85th  Cong.,  2d  Sess.,  pp.  3711-3740.] 

During  the  hearings  on  the  nomination  of  Justice  Fortas  as  Chief 
Justice,  the  Senate  Judiciary  Committee  requested  W.  DeVier  Piereon, 
then  Associate  Special  Counsel  to  President  Johnson,  to  appear  and 
testify  regarding  the  participation  of  Justice  Foitas  in  the  drafting 
of  certain  legislation.  Mr.  Pierson  declined  to  appear,  and  wrote 
the  committee  as  follows : 
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As  Associate  Special  Counsel  to  the  President  since  March  of  1967,  I  have 
been  one  of  the  immediate  staff  assistants  provided  to  the  President  by  law. 
(3  U.S.C.  105,  106.)  It  has  been  firmly  established,  as  a  matter  of  principle  and 
precedents,  that  members  of  tlie  President's  immediate  staff  shall  not  appear 
before  a  congressional  committee  to  testify  with  respect  to  the  performance  of 
their  duties  on  behalf  of  the  President.  This  limitation,  which  has  been  recog- 
nized by  the  Congress  as  well  as  the  Executive,  is  fundamental  to  our  system  of 
government.  I  must,  therefore  respectfully  decline  the  invitation  to  testify  in 
the  hearings.  [Nominations  of  Abe  Fortas  and  Homer  Thomberry,  hearings 
before  the  Committee  on  the  Judiciary,  United  States  Senate,  90th  Cong.,  2d 
Se.ss.,  pp.  1347,  1348.] 

Like  the  liistorically  far  inoie  frequent  refusals  to  supply  docu- 
ments and  information,  these  refusals  by  Presidents  to  permit  their 
immediate  advisers  to  appear  before  congressional  committees  are 
well  grounded  in  principle.  As  the  President  himself  said  in  his 
March  12  statement: 

Under  the  doctrine  of  separation  of  powers,  the  manner  in  which  the  Presi- 
dent personally  exercises  his  assigned  executive  powers  is  not  subject  to  quesiioi!- 
ing  by  another  branch  of  Government.  If  the  President  is  not  subject  to  such 
questioning,  it  is  equally  appropriate  that  members  of  his  staff  not  be  so  ques- 
tioned, for  their  roles  are  in  effect  an  extension  of  the  Presidency. 

If  another  branch  of  Government  covJd  compel  the  attendance  of 
the  President,  for  the  purpose  of  inquiring  into  the  performance  of  his 
official  duties,  it  would  seriously  impaii-  tlie  independence  of  the  Presi- 
dency and  the  executive  brancli.  After  leaviiig  office  President  Tniman 
recojmized  that  danger  in  a  radio  address  on  the  occasion  of  Itis  ve- 
fusal  to  appear  pursuant  to  a  subpena  before  the  House  Un-American 
Activities  Committee.  He  stated  that  if  a  President  or  former  Presi- 
dent could  tlius  Vje  called  and  questioned  about  his  official  duties,  ''the 
office  of  President  would  be  doniinated  b}'  the  CongrcvSs  and  the  Presi- 
dency might  become  a  mere  appendage  of  Congress."  New  York 
Times,  November  17, 1953,  page  26.  The  same  inroad  on  separation  of 
powers  and  independence  of  the  Presidency  would  result  if  an  im- 
mediate staff  assistant  to  the  President  could  l)e  called  before  a  com- 
mitter for  the  aA^owed  or  apparent  purpose  of  questioning  him  about 
his  duties  on  behalf  of  the  President. 

In  1971,  testifying  at  the  earlier  session  of  these  hearings,  the  late 
Dean  Acheson  graphically  illustrated  tlie  objections  to  an  unlimited 
congressional  power  to  call  these  assistants : 

With  what  relish  one  can  imagine  Senator  Joseph  McCarthy  conducting  these 
examinations  without  judge  or  defending  counsel.  Television  would,  of  course, 
occupy  half  of  the  hearing  room ;  the  press  the  other  half.  The  employee's  duties, 
relations  with  the  President,  with  other  employees  in  the  White  House,  the 
State  Department,  and  representatives  of  foreign  governments,  his  qualifications 
for  his  duties,  past  experience,  social  life,  and  friends  would  all  receive  attention. 
He  would  be  asked  about  matters  he  had  worked  on,  although  not  the  substance 
of  them,  aside  from  the  one  on  wliich  he  was  sunmioned  and  long  arguments 
would  be  provoked  about  whether  the  President's  letter  provided  exemption 
from  answering  extraneous  questions  irrelevant  to  its  principal  subject. 

As  summons  might  follow  siimmons  as  fast  as  committee  clerks  could  get 
them  out  with  the  aid  of  the  Congressional  Directory  and  these  witnesses  fol- 
lowed one  another  with  letters  asserting  privilege,  what  a  picture  could  be 
created  of  a  President  in  the  center  of  a  web  of  secret  machination.  What  a 
picture  presented  to  the  world  of  a  government  as  bizzarre,  absurd,  and  divided 
by  tragic  vendettas  as  the  King  of  Morocco's  birthday  party. 

In  short,  what  a  hell  of  a  way  to  run  a  railroad !  [Hearings  before  the  Sub- 
committee on  Separation  of  Powers  of  the  Committee  on  the  Judiciary,  U.S. 
Senate,  92d  Cong.,  1st  Sess.  on  S.  1125,  pp.  260-61.] 
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I  shall  now  discuss  briefly  and  in  general  terms  the  two  bills,  S.  858 
and  S.J.  Res.  72,  which  seek  to  recTilate  and  restrict  the  exercise  of 
executive  privilege.  The  Department  of  Justice  has  been  requested 
liy  the  Senate  Committee  on  Government  Operations  to  comment  on 
S.  858  and  will  submit  the  usual  detailed  report  on  it  in  the  near  future. 

Because  of  the  constitutional  principles  and  historic  practices  just 
discussed,  it  will  come  as  no  surprise  to  you  that  the  Department  of 
Justice  is  opposed  to  many  aspects  of  the  proposed  legislation.  It 
would  serA^e  no  valid  purpose  for  a  Goverimient  official  to  appear 
before  a  committee  only  in  order  to  submit,  in  the  words  of  S.  858, 
"a  statement  personally  signed  by  the  President  requiring  that  the 
emploj^ee  assert  executive  privilege  as  to  the  testimony  or  document 
S<3n..u'ht." 

In  keeping  with  the  coequal  status  of  the  executive  and  the  Con- 
gress, a  written  communication  invoking  privilege  should  suffice  in 
tliose  instances  where  it  applies  to  the  veiT  appearance  of  the  witness, 
to  all  of  the  envisaged  testimony,  or  all  of  the  requested  documents. 

Hypothesize  the  reveree  situation  where  a  court  or  an  executive 
agency  subpenas  a  Senator  to  testify  or  to  produce  documents  in  the 
custody  of  the  Senate,  and  the  Senate  decrees  to  the  contrary.  See 
Senate  rules  V(l)  and  XXX.  The  Senate  doubtless  would  resist  if 
the  court  or  agency  nevertheless  should  insist  tliat  the  Senator  appear 
pei-sonally  merely  to  present  the  Senate  resolution. 

l^Hien  the  Senate  limited  the  scope  of  the  response  of  a  Senator  and 
of  senatorial  employees  to  a  judicial  subpena.  Senator  McClellan 
pointe-d  out : 

The  Senate  recognizes  it  has  certain  privileges  as  a  separate  and  distinct 
branch  of  the  Government  which  it  wishes  to  protect.  [108  Cong.  Rec.  3627 
(1962)."! 

We  also  have  serious  difficulties  wit^h  that  aspect  of  the  proposed 
legislation  which  would  purport  to  make  it  a  question  of  fact  for  the 
committee  to  decide  whether  an  assertion  of  privilege  is  well  taken.  We 
deal  here,  as  often  in  the  constitutional  field,  with  a  fact/law  interface, 
and  not  with  a  simple  question  of  fact. 

However,  the  statement  made  by  Senator  Fulbriffht  in  introducing 
the  bill— 119  Cong.  Rec.;— Daily  Ed.,  February  15,  1973,  S.  2527— 
suggests  that  the  "question  of  fact"  clause  maj^  have  been  desig-ned 
to  enable  the  committee  simply  to  substitute  its  judgment  for  that  of  the 
President  regarding  executive  privilege.  If  this  is  the  import  of  the 
clause  it  obviously  would  raise  fundamental  constitutional  problems. 
The  clause  would  point  toward  congressional  supremacy  inconsistent 
\vith  the  separtion-of-powers  system  and  doctrine. 

VI 

To  conclude,  executive  privilege  is  a  constitutionally  founded, 
historically  accepted,  and  vital  principle  of  American  Government. 
At  the  same  time  we  recognize  that  this  separation-of-powers  preroga- 
tive should  be  exercised  in  restrained  fashion  in  order  not  to  needlessly 
bar  the  flow  of  information  relevant  to  legislation.  Indeed,  this  admin- 
istration has  adopted  and  honored  stringent  guidelines  to  prevent  such 
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occurrences — and  Will  continue  tliat  policy.  Insofar  as  the  current 
oxecutive-leofislative  relationsliip  takes  on  a  sharper  edse  because  of 
Wateriiate.  it  must  be  l^orne  in  mind  tliat  determination  of  alleged 
violation  of  tlie  criminal  laws  passed  by  Congress  is  uniquely  the 
province  of  the  Judiciary.  For  crime  there  can  be  no  haven,  and  the 
"\Vhite  House  has  stated  that  even  the  President's  close  personal  aides 
-will  respond  to  grand  jury  inquiry. 

"When  all  is  said  and  done,  this  separation-of-powers  frontier,  like 
the  concept  of  justiciability  under  article  TTI  of  the  Constitution,  will 
forever  elude  neat  definition.  Paraphrasing  Avhat  Justice  Jackson 
oiu-e  said  about  justiciability,  we  can  say  in  regard  to  executive  priv- 
ilege that  "when  all  of  the  aximoms  have  been  exhausted  and  all  words 
of  definition  have  been  spent,  the  propriety  of  invoking  executive 
pi-ivilege  in  a  particular  instance  "will  depend  upon  a  circumspect 
sense  of  its  fitness  informed  by  the  teachings  and  experience"  of  the 
past.  \P)thlic  S^ervice  Cotnmission  of  Utah  v.  Wycojf  Co.^  344  U.S. 
237,  243,  (1952).]  We  are  striving  to  show  such  a  "circumspect  sense 
of  fitness"  reirardinir  the  ongoinir  vitality  of  the  basic  constitutional 
principle  of  separation  of  powers,  and  Ave  invite  your  cooperation. 

Thank  you,  Mr.  Chairman. 

Senator  Muskie.  Thank  you,  Mr.  Attorney  General. 

T  note  that  we  have  several  Senatojs  present,  and  if  there  is  no  ob- 
jection we  will  use  the  10-minute  guide  for  quesltions  so  that  everyone 
will  have  a  fair  shake  in  questions.  So  T  will  undertake  to  use  that  much 
time  to  get  into  the  subject. 

Tu  youi-  testimony,  Mr.  Attorney  General,  you  made  a  statement  to 
this  effect : 

Such  historic  practices  of  one  branch  of  our  government,  especially  when 
acceded  to  by  another,  yield  Biirkeian  rules  of  constitutional  prescription  of  the 
highest  vitality. 

Are  you  sayinof  what  is  not  constitutional  in  the  first  instance  can  be 
made  constitutional  by  the  repetition  of  continued  practices? 

IVfr.  Kleixdiexst.  No  ;  what  I  say  is  that  in  this  very  vital,  this  very 
intricate  field  the  proper  determination  and  relationship  between  the 
parties  is  indeed  established  by  the  Constitution.  That  is  the  only  docu- 
ment we  have  by  which  we  can  guide  ourselves. 

T  think  many  have  formed  opinions  about  the  Constitution  since. 
Many  have  attempted  to  do  things  with  respect  to  its  sense  that  find 
no  wai'rant  in  that  document  itself.  Tliis  is  the  highest  constitutional 
question  that  I  can  think  of. 

Senator  Muskie.  In  McGrain  v.  Daycfherty,  which  has  been  referred 
to  this  morning  and  T  think  the  case  has  been  put  in  the  record  by  Sena- 
tor Ervin,  the  court  said  that  the 

Investigatory  power  of  the  Congress  was  regarded  as  an  attribute  of  the  power 
of  the  legislature  in  the  British  Parliament,  and  the  constitutional  provisions 
which  permit  the  legislative  functions  to  the  two  Houses  are  intended  to  in- 
clude this  Act. 

Is  there  any  precedent  in  the  legislative  powers  of  parliament  for  this 
docti'ine  of  executive  privilege  which  you  haA^e  asserted  this  morning? 

y\\\  Kletxotkxst.  T  Avould  think  that  it  might  be  helpful  in  some 
limited  respect  to  take  a  look  at  parliamentary  procedures  that  existed 
before  the  adoption  of  our  Constitution.  However,  the  founders  of  our 
Goveniment  and  of  our  Constitution  were  very  careful  not  to  adopt  in 
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our  Government  certain  things  that  had  be^n  going  on  in  the  parlia- 
mentary govermnent  in  Enghmd. 

I  would  like  to  point  out  the  case  to  which  you  refer  involved  a  pri- 
vate citizen.  It  did  not  raise  the  doctrine  of  separation  of  powers.  I 
think  it  is  significant  that  that  case  and  a  few  others  have  pointed  out 
that  the  Constitution  itself  did  not  give  the  Congress  the  express 
power  to  issue  subpenas,  to  conduct  investigations,  but  said  that  that 
was  an  implied  power  given  by  the  Constitution  to  the  Congress  to 
fulfill  its  objective.  But  it  would  not  i)rovide  any  fruitful  basis  for  me 
to  look  at  the  parliamentary  govermnent  in  England  before  the  adop- 
tion of  our  Constitution  or  since  to  touch  on  this  very,  very  basic 
question. 

England  does  not  have  a  constitution.  The  government  of  that 
country  is  not  circumscribed  by  the  pages  of  that  document  as  ours  is. 
Senator  Muskie.  Mr.  Attorney  General,  by  my  question  I  don't 
intend  to  include  too  much,  but  you  in  your  statement  made  clear  what 
we  all  know.  There  has  been  no  judicial  decision  establishing  executive 
privilege. 

Mr.  Kleindienst.  That  is  right. 

Senator  Muskie.  The  phrase  is  not  found  in  the  Constitution  of  the 
United  States.  So  we  need  to  undertake  to  determine  under  all  the 
precedents,  including  those  upon  which  the  Founders  relied  to  establish 
the  Constitution  in  the  first  instance,  the  basis  for  this  claimed  priv- 
ilege. 21  cG rain  v.  Daugherty  declared  that  the  investigative  power  was 
regarded  as  an  attribute  of  the  power  to  legislate  in  the  British  Parlia- 
ment. If  it  was  regarded  by  the  founders  and  if  there  was  ample  evi- 
dence that  they  unclerstood  what  the  attributes  of  the  British  power  and 
Parliament  was,  it  was  probably  a  reason  why  they  weren't  explicit 
about  it. 

Let  me  turn  to  something  they  were  explicit  about. 
Only  one  department  of  the  Federal  establishment,  and  that  is  the 
Congress,  was  given  any  autliority  at  all  with  respect  to  secrecy  of 
information,  and  this  was  explicit.  The  Founders  authorized  secrecy 
in.  only  one  case,  and  then  by  Congress  and  not  the  President.  Congress 
is  required  to  keep  and  publish  journals  except  such  pail  as  ma}-  in 
their,  each  House's  jud'^-TOent,  require  secrecy. 

Mow,  it  is  just  as  legitimate  to  argue,  is  it  not,  Mr.  Attorney  General, 
if  tlie  founders  intended  the  executive  to  j)ractice  secrecy  it  would  have 
been  as  explicit.  May  I  say  that  the  debates  in  the  convention  indicated 
even  in  the  hands  of  the  Congress  that  was  intended  to  be  limited. 
^Ir.  Kleindienst.  I  don't  like  your  reference  to  the  English  parlia- 
mentary system  as  an  answer  to  this  situation. 
Senator  Muskie.  Well,  the  court  did  and  so  I  do. 

Mr.  Kleindienst.  In  the  parliamentary  system,  tlie  executive,  the 
prime  minister,  comes  out  of  the  legislature.  Our  founding — ■ — 

Senator  Mustvie.  Xot  the  King,  Mr.  Attorney  Genei-al.  These  powere 
of  the  Parliament  were  developed  for  the  purpose  of  checking  the 
arhitrnry  power's  of  an  alisolnte  monarch,  and  that  is  wliat  they  sought 
to  avoid  in  the  office  of  the  President. 

Mr.  Kleindienst.  That  is  what  we  sought  to  do.  The  checks  and  bal- 
ances imposed  by  the  Congress  on  the  President  of  the  United  States, 
whether  exercised  or  not,  are  enormous,  and  they  flowed  from  that 
desire  to  get  away  from  the  power  of  the  King.  But  the  present  parlia- 
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mentai-j'  system  where  they  liave  no  King  except  for  ceremonial  and 
customary  purposes,  I  am  saying  the  executive,  the  Prime  Minister, 
is  pa  it  of  the  legislature. 

Senator  Muskik.  xVre  you  saying,  Mr.  Attorney  General,  that  not- 
withstanding the  statement  by  the  couit,  that  the  attributes  of  parlia- 
mentary power  under  the  British  system  are  irrelevant  to  the  subject 
we  are  inquiring  into  ? 

Mr.  Kleixdikxst.  They  are  not  irrelevant  except  as  they  are  dis- 
tinguished and  limited  by  a  document  called  the  Constitution  of  the 
United  States.  The  Constitution  itself  governs  our  free  people  and 
civilization. 

Senator  Muskie.  ^Vill  you  tell  me  whei'e  did  the  phase  "executive 
pri\ilege'' arise  ^  '\ATiendidit  first  come  into  the  language? 

Mr.  Kleixdiexst.  I  re;illy  don't  know,  but  I  thiiiiv  that  the  parent 
concept  of  a  separation  of  power's 

Senator"  Muskie.  I  want  to  concentrate  on  the  phase.  "WHien  did  it 
come  into  the  language  ? 

Mr.  Kleixdiexst.  I  really  don't  know,  Senator.  It  is  immaterial  to 
me. 

Senator  Muskie.  Well,  it  is  not  immaterial  to  me. 

Mr.  Kleixdiexst.  It  would  be  one  means  by  which  a  President 
would  honor  and  effectuate  the  concept  of  the  separation  of  powei-s 
envisioned  by  our  Constitution. 

Senator  ]\IrsKiE.  Mr.  Attorney  General,  I  am  trpng  in  my  own  in- 
adec^uate  v;ay  to  get  back  to  tlie  i^recedents  we  are  all  exploring  for 
the  purpose  of  defining  tkiis  very  undefined  and  very  important  issue. 
I  think  it  is  helpful  as  we  go  back  into  our  histoiy.  You  will  have  to 
pardon  me  if  I  pui-sue  my  own  line  of  inquiry.  It  may  be  meaningless 
to  you,  but  I  don't  think  it  is  meaningless,  in  fact,  to  ascertain  when 
the  phrase  came  into  tlie  language,  because  it  is  now  asserted,  the 
phase  is  asserted  over  and  over  again  as  though  it  existed  somewhere  in 
our  fundamental  documents.  I  think  an  inquiry  would  indicate  that 
is  not  so,  and  I  am  simply  trying  to  make  that  a  matter  of  record. 

Mr.  Kleixdiexst.  I  thought  you  were  asking  me  a  question.  I  didn't 
realize  you  were  making  a  statement  for  the  record. 

Senator  Muskie.  Xo,  I  am  asking  a  question  based  upon  that  state- 
ment. Do  you  know  approximately  when  the  phrase  came  into  the 
language  ? 

Mr.  Kleixdiexst.  No,  I  do  not. 

Senator  Muskie.  Does  your  adviser  know  ? 

Mr.  Kleixdiexst.  Do  you  know  ? 

Mr.  Dixox.  We  are  dealing  with  semantics  here. 

Mr.  Kleixdiexst.  We  are  talking  about  words. 

Senator  Miskie.  We  are  not  talking  about  words.  We  are  talking 
about  something  this  administiution   asserts  over  and  over  again. 

Mr.  Kleixdiexst.  President  Washington,  as  an  executive,  invoked 
privilege,  as  I  indicated  in  my  former  remarks 

Senator  Muskie.  ?Ie  did  not  use  the  words  "executive  privilege." 

Mr.  Kleix'Diexst.  To  tlw  sei)aration  of  powers  doctrine. 

Senator  Muskie.  To  get  into^  the  subject  of  President  Washington, 
I  would  like  to  focus  on  my  question.  Neither  you  nor  your  adviser 
know  when  the  phrase  came  into  the  language? 
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JMr.  Kleindienst.  I  don't  know,  no.  I  know  when  sucli  acts  were 
committed  by  many  presidents 

Senator  Muskie.  I  know  those,  too,  and  I  will  get  into  tliose  in  my 
own  way  as  yon  liave  in  3'oui's. 

Mr.  Kleindiexst.  But  I  don't  know  the  answer  to  your  question. 

J^enator  Muskie.  I  suggest  they  arose  at  the  time  of  the  Eisenliower 
administration. 

Mr.  Kleindiexst.  "We  don't  know  the  answer  to  that  question. 
Senator. 

Senator  Muskie.  Is  the  phrase  found  in  the  Constitution  ? 

Mr.  Kleindienst.  I  don't  believe  so,  nor  is  the  investigatory  power 
of  Congress.  Tlie  doctrine  of  separation  of  powers  is  all  over  the 
Constitution. 

Senator  Muskie.  "Woidd  you  focus  on  my  question.  I  am  limited  to 
10  minutes  and  I  would  like  to  ]>roceed  from  one  point  to  the  next  as 
fast  as  I  can.  I  am  not  trying  to  belabor  you.  An  insignificant  question 
turns  into  an  important  one,  apparently. 

The  next  question  I  would  like  to  get  into:  in  your  statement  you 
quoted  from  a  statement  written  by  Mr.  DeVier  Pierson  in  which  he 
said  that : 

Members  of  the  President's  immediate  staff  shall  not  appear  before  a  con- 
gressional committee  to  testify  with  respect  to  the  performance  of  their  duties 
on  behalf  of  the  President. 

Is  that  an  accurate  and  complete  definition  of  their  privilege,  in 
your  view? 

Mr.  Kleindiexst.  Xo,  I  don't  think  so.  I  assume  when  ]\lr.  I^ierson 
wrote  that  he  was  doing  so  at  the  direction  of  the  President  of  the 
United  States.  I  do  not  believe  tliat  Mr.  Pierson,  myself,  or  anybody 
else  who  was  employed  by  the  President  of  the  United  States  has  the 
power  to  invoke  this  privilege.  I  believe  it  can  be  done  only  by  the 
President. 

Senator  Muskie.  I  am  only  asking  whether  that  statement,  whatever 
Mr.  Pierson's  authority,  whether  that  statement  represents  in  your 
view  an  accurate  definition  of  the  executive  privilege  rights  or  what- 
ever phrase  you  choose  to  apply  to  their  rights  of  the  President's 
immediate  staff? 

IVIr.  Kleindienst.  It  touches  on  part  of  it.  I  don't  think  it  fully  states 
it,  nor  do  I  thinlv  it  pretends  to 

Senator  Muskie.  "What  else  is  there  to  it?  You  mean  they  have  such 
rights  with  respect  to  actions  taken  by  them  outside  the  performance 
of  their  duties? 

Mr.  KxEiNDiEx^ST.  In  my  opinion.  Senator  Muskie,  if  the  President  of 
the  United  States  should  direct  me  or  any  other  person  on  his  staff  not 
to  appear  before  a  congressional  committee  to  testify  or  to  bring  docu- 
ments, that  he  has  the  constitutional  power  to  do  so  and  that  person 
should  not  do  it. 

Senator  Muskie.  "Whatever  the  subject? 

Mr.  Kleindienst.  Yes,  sir. 

Senator  Muskie.  A  crime  ? 

]\Ir  Kleindiex\st.  Yes,  ^ir,  more  particularly  an  alleged  crime,  be- 
cause with  respect  to  that,  in  order  to  safeguard  the  constitutional 
rights  of  putative  defendants,  we  have  a  judicial  system,  a  grand  jury 
system  by  which  crimes  are  investigated  to  determine  guilt  or  inno- 
cence and  at  the  same  time  afford  full  constitutional  protection. 
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Senator  ]\Iuskie.  You  have  raised  two  questions,  both  of  wliich  are 
woj-th  pursuing. 

You  say  that  if  a  mombor  of  tlie  President's  staff  is  alleged  to  have 
been  guilty  of  committing  a  crime,  whether  or  not  in  connection  witli 
the  performance  of  duties  to  the  President,  that  executive  privilege 
can  be  iuA^oked  to  protect  him  from  testifying  before  a  congressional 
committee? 

Mr.  Kletxdiexst.  If  the  President  of  the  United  States  directed  a 
person  on  his  staff,  who  was  accused  of  a  crime,  not  to  appear  before  a 
Senate  committee  with  respect  to  an  examination  of  tliat  criminal  ron- 
duct,  that  person,  in  my  opinion,  should  not  appear  and  could  not  ap- 
pear. The  proper  forum  with  respect  to  the  inquiry  into  criniinal  con- 
duct is  the  judicial  system  and  the  grand  jury  system. 

Senator  ■NIuskie.  The  answer  to  my  question  is  "No"'  ? 

Mr.  Keeixdtexst.  The  answer  to  your  question  is  "No",  yes,  sir. 

Senator  Muskte.  Now,  with  resj^ect  to  the  separation  of  poweiS, 
what  are  the  three  departments  of  government  ? 

Mr,  Kletxdtenst.  Well,  my  understanding  of  it  is  the  Congress  of 
the  United  States,  the  judiciary,  and  the  executive  branch. 

Senator  Muskie.  So  the  right  of  executive  privilege,  as  you  inter- 
pret it,  gives  you  the  right  or  the  President  the  right  to  deny  informa- 
tion to  the  legislative  branch  but  not  to  the  judicial  branch? 

Mr.  Kle[xdiexst.  Well,  that  is  an  academic  question. 

Let  me  comment  on  that,  Senator  Muskie,  if  I  may,  and  then  I  may 
direct,  myself  to  your  piercing  inquiry. 

Senator  Muskie.  It  is  not  piercing.  I  am  up  against  a  rather 
unusual — 

Mr.  Kletxdienst.  No  President,  to  our  knowledge,  has  ever  pro- 
hibit<»d  any  person  on  his  staff  from  appearing  before  a  judicial  pro- 
ceeding that,  subject  to  our  Constitution  with  its  safeguards,  looks 
into  criminal  conduct.  The  Supreme  Court  said  once  that  a  President 
of  the  Ignited  States,  himself,  was  not  amenable  to  process  by  the  ju- 
diciary. In  other  words,  the  courts  could  not  look  into  a  President's 
criminal  conduct  and  that  was  with  respect  to  enforcement  of  recon- 
struction legislation  and  alleged  criminal  neglect  by  President  Andrew 
Johnson  which  subsequently  resulted  in  an  unsuccessful  impeachment 
proceeding.  President  Nixon  has  said,  and  as  all  other  Presidents  have 
said  prior  to  him,  that  if  there  is  alleged  criminal  conduct  or  neglect 
by  people  on  his  staff  they  should  be  amenable  and  available  to  tlic 
grand  jury  system  or  judiciary.  It  is  really  academic  up  to  now. 

Senator  Muskie.  We  will  get  back  to  my  question.  As  I  think  you  ai  e 
quite  familiar,  the  Congress  does,  in  connection  with  its  investigative 
activities,  often  get  into  extensive  investigations  relating  to  crime,  al- 
leged crime  for  the  purposes  of  developing  legislative  interests  with 
regard  to  your  department,  the  Dejiartment  of  Justice. 

If  in  connection  with  those  inquiries  the  extent  of  which  I  assume 
you  would  agree  is  to  be  determined  by  the  Congress,  Congress  comes 
to  believe  members  of  the  President's  staff  have  knowledge  relating 
to  the  commission  of  crime,  whether  or  not  they  themselves  are  the 
persons  involved :  is  it  your  view  that  in  connection  with  that  legitimate 
process  that  the  doctrine  of  executive  privilege  as  you  have  defined  it 
would  make  it  possible  for  the  President  to  withhold  their  testimony 
from  the  Congress? 

Mr.  Kleindiexst.  That  is  my  opinion.  Senator  Muskie. 
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Senator  Muskie.  And  you  perceive  of  no  circumstance  under  wliicli 
members  of  the  President's  staff  can  be  required  to  testify  before  com- 
mittees of  Congress  with  respect  to  alleged  crimes,  crimes  in  which 
they  are  alleged  to  be  involved,  whether  or  not  the  alleged  crimes  in 
any  way  involved  the  prerogatives  of  the  Congress,  the  violation  of 
laws,  you  can  see  where  there  is  no  circumstance,  is  that  it  ? 

Mr.  Kletndienst.  No,  I  can't.  We  have  a  criminal  justice  system.  We 
have  a  judicial  system.  We  have  constitutional  rights  to  protect  peo- 
ple accused  of  crimes.  That  is  the  better  forum,  but  I  don't  think  that 
the  fact  that  the  inquiry  would  be  one  of  crime  as  compai-ed  with 
policymaking  or  other  high  responsibilities  of  the  President 

Senator  Muskie.  I  think  you  have  amply  defined  your  position,  and 
I  have  exceeded  my  time  and  I  call  on  Senator  Mathias. 

Senator  Mathias.  Thank  you,  Mr.  Chairman. 

]Mr.  Attorney  General,  in  3- oui-  testimony  you  make  the  statement  that 
"executive  privilege  is  replete  with  historic  precedents  suppoi'ting  the 
doctrine.''  but  you  wouldn't  attempt  to  invoke  the  rule  of  stare  decisis 
on  this  question,  would  you  ? 

Mr.  Kleixdiexst.  It  would  be  pretty  difficult  to  invoke  it.  Senator 
Mathias,  because  thei'e  is  very  little  judicial  literature  in  the  field,  and 
I  think  for  a  very  good  reason. 

Senator  Mathias.  You  don't  thinlc  we  are  bound  by  what  has  been 
done  in  the  past.  It  may  be  helpful.  It  may  be  a  guideline.  It  may  be 
influential. 

Mr.  KT.EixnTv>fST.  We  ptc  bound  in  this  rosnect.  Senator  Mathias. 
As  we  ai'e  called  upon  tO'  discharge  our  duties  i]i  tbo  executive  branch 
of  the  govenuuent  one  of  our  responsibilities  is  to  form  opinions  with 
respect  to  \\\\v>A  ihe  Co]>stitiition  mean.s.  I  think  one  of  the  reasons 
for  t;ie  dearth  of  literature  bv  the  judiciai-v  in  this  field  is  tliat  the 
question  lias  been  ""enerallv  rcarded  as  beiuT  committed  to  the  ex- 
ecutive. The  Constitution  meant  wiiat  it  said  when  it  sepai'ated  the 
three  branches  of  the  ooxerniTient  and  thei'cbv  provided  tliat  one 
CA]ilfln*t  intrude  upon  tlie  other.  So,  I  think  tluit  liistory  of  precedent 
of  200  years  is.  in  fact,  our  .^frire  dechh  here. 

It  is  a  Dotential  matter  as  it  has  always  been.  It  is  a  matter  of  j^olicy 
for  ^he  electorate.  If  \\\<?x  believe  the  President  should  do  these  thinqfs 
when  he  runs  for  the  Office  of  President  of  the  Ignited  States  and  he 
runs  his  campaign  and  says  if  I  am  President  I  will  do  such  and  such  as 
projiosed,  the  electorate  can  pass  uj^on,  tliat.  To  require  othei'wise 
would  ]>e  an  abne<ration  of  tiie  sacred  doctrine  of  sepai-ation  of  powers 
in  our  Jioveniment. 

Senator  Mathias.  But  isn't  that  particular  ;i]^peal  tlie  vei'v  tiling 
that  the  Constitution  is  all  about,  tliat  we  est-'iblislied  some  mles  bv 
wliieli  we  are  to  govern  our  conduct,  abiding  ndes  that  do  not  fluctuate 
with  every  emotional  tide  in.  the  country.  Tf  you  appeal  to  the  man- 
date of  the  last  election  on  a  technical  question  of  this  sort,  aren't  von 
undercutting:  the  most  fundamental   concepts  of  the  Constitution? 

Mr.  Keeixdiexst.  I  think  you  are  now  talking  about  policv  rather 
than  the  constitutional  delineation  of  powers.  That  is  wliv  the  doctrine 
is  so  seldom  invoked.  That  is  why  the  executive,  particularly  in  times 
like  we  are  living  in — as  I  indicated  in  my  formal  remarks — literally 
floods  the  Congress  with  information  and  testimony.  I  spend  a  great 
part  of  my  time.  Senator,  as  you.  know,  appearing  before  various 
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committees  of  the  Confrress  of  the  United  States.  So  it  is  the  exception 
that  we  are  talking  about.  No  one  would  want  a  President  of  the 
Ignited  States  to  be  an  instrument  of  Congress.  Xo  one  would  want  the 
(^ongress  to  impeach  the  President,  then  the  Vice  President  and  have 
the  Speaker  become  the  President,  then  impeach  the  Justices  of  the 
Supreme  Court  and  have  that  congressional  President  appoint  his  own 
Justices.  Xo}>ody  ever  suggested  that.  Nobody  ever  suggested  that 
would  occur. 

I^ikewise,  our  Founding  Fathers  always  wanted  to  have  a  free  and 
independent  President  wlio  is  amenable  to  the  general  electorate,  and 
if  we  don't  like  his  policies  and  the  way  he  runs  his  government,  they 
can  dctennine  that  at  the  next  election. 

Senator  Matiiias.  It  seems  to  me  it  is  imi)ortant  to  know  if  what 
was  done  was  the  right  thing  under  the  circumstances,  in  the  prece- 
dents that  you  have  cited. 

Ml-.  Kr.KixoiKXST.  If  we  don't  lilce  wliat  they  wrote  in  the  Constitu- 
tion tlien  it  can  bo  changed  by  amendment  but  not  by  legislative  act. 
Senator  Mathias.  If  we  are  talking  about  some  of  the  precedents 
tliat  have  been  cited  here  this  morning,  for  instance,  you  say  on  page 
10  the  case  of  General  Bradley  who  claimed  the  privilege  because  he 
had  been  a  confidential  adviser  to  President  Truman. 

Would  vou  feel  that  that  was  a  case  where  he  should  have  been 
granted  immunity? 

Mr.  Kleixdip:nst.  "Well.  Senator.  I  would  like  to  answer  it  this  way, 
if  I  may.  Based  upon  my  notion  of  the  doctrine  of  the  separation  of 
powers,  this  is  a  power  relegated  to  the  President  of  the  United  States 
alone.  "V^Hiat  one  President  might  do  as  compared  to  another  to  me  is 
immaterial  to  the  inquiry.  '\Vliether  I  would  have  done  that,  whether 
you  would  have  done  that  at  that  time  if  you  were  President  is  strictly 
up  to  you  as  a  President  of  the  Ignited  States.  In  most  instances  they 
permit  people  to  testify.  In  most  instances  officials  of  the  executive 
brancli  ^o  up  there  and  tell  them  what  they  want  to  know.  In  this  case  I 
determine  as  President  of  the  United  States  that  I  don't  want  you  to 
do  it.  You  might  argue  politically,  policywise,  but  so  far  as  I  am  con- 
cerned that  ends  the  matter. 

Senatoi-  Matitias.  It  does  seem  to  me  we  have  to  be  guided  by  the 
experience  of  the  past.  But  if  precedents  are  going  to  have  any  binding 
effect  on  us  we  have  to  have  some  confidence  that  the  precedents  are 
correct.  Tlie  cases  you  cite  in  your  testimonv,  of  President  Kennedy 
and  of  Attorney  General  Jackson,  are  two  other  examples. 

Fi-anklv,  T  think  I  wonld  have  supported,  had  I  been  in  Congress 
at  the  time,  the  immunity  of  General  Bradley. 

Mr.  Ki.EiXDiEXST.  Senator  Bussell,  I  think,  acknowledged  the  ex- 
ercise as  proper. 

Senatoi-  Mathias.  It  seems  to  me  that  is  the  classic  case  of  a  con- 
fidential adviser  who  is  entitled  to  some  immunity  for  the  protection 
of  the  PresidcMit.  But  would  vou  have  any  view  on  the  other  two  cases, 
the  case  of  President  Kennedy  directing  that  the  Secretaries  of  De- 
fense and  State  not  disclose  the  names  of  individuals  who  had  re- 
A-iewed  his  cold  war  speech  ? 

Mr.  Kletxdiknst.  Certainly,  this  is  a  little  bit  more  delicate  area 
of  the  doctrine,  but  it  is  also  one  of  the  most  impoi-tant  areas.  A  Presi- 
dent can  only  act  or  can  best  act  by  people,  people  on  his  staff,  people 
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■who  do  things,  people  who  talk  to  other  people,  people  who  are  an 
extension  of  the  Presidency.  I  think  those  are  the  words,  if  I  am  not 
mistaken,  President  Kennedy  used.  If  anything  is  done  to  inhibit  or 
limit  or  restrain  people  from  acting  on  behalf  of  a  President  and  an 
erosion  in  that  area  should  come  about,  we  would  soon,  I  think,  hnd 
ourselves  in  a  situation  where  we  would  have  a  country  without  leader- 
ship, without  executive  leadership,  and  that  is  what  this  whole  problem 
is  all  about,  it  seems  to  me. 

Senator  Mathias.  I  find  the  case  where  Attorney  General  Jackson 
refused  to  comply  with  the  request  of  Carl  Vinson  for  certain  inves- 
tigative reports  more  dubious.  That  gets  further  from  the  center  of 
power  and  further  away  from  the  immunity  which  I  thinli  is  the  cen- 
tral argument  that  you  make. 

Mr.  Ejleixdienst.  Senator  Kemiedy  interrogated  me  at  length  with 
respect  to  that  a  year  ago  at  my  confirmation  hearings.  I  have  always 
refused  to  make  available  investigative  reports.  I  think  the  only  excep- 
tion I  have  entertained  is  in  connection  with  this  Watergate  matter. 
I  have  denied  access  to  investigative  reports  more  on  policy  grounds, 
although  if  pushed  I  would  do  it  on  the  basis  of  separation  of  powers 
for  two  reasons:  first,  you  have  a  desire  to  protect  innocent  people 
from  disclosure  of  this  raw  data ;  second,  the  investigative  process  de- 
pends pretty  much  on  the  fact  that  it  is  confidential.  When  people 
talk  to  an  FBI  agent  the  information  obtained  is  to  be  held  confiden- 
tial and  if  it  weren't  they  wouldn't  cooperate  and  we  wouldn't  be  able 
to  investigate  crimes  eifectively.  But  if  pushed  to  it  where  a  situation 
came  up  where  I  would  be  held  in  contempt  and  Senator  Kemiedy 
would  put  me  in  jail,  I  think  at  that  point  I  would  call  up  the  President 
and  ask  if  I  could  invoke  executive  powers  and  privilege,  and  if  he 
said  yes,  I  would  so  state  and  then  we  would  have  the  groundwork  for 
a  technical  determination  of  the  point. 

I  am  grateful  I  was  never  pushed  to  that  point. 

Senator  Mathias.  It  seems  to  me — we  will  be — my  time  is  up — we 
will  get  into  that  shaky  area. 

Mr.  KJLEiNDiENST.  I  don't  think  it  is  shaky. 

Senator  Mathias.  You  get  into  the  area,  in  your  testimony,  where 
you  talk  about  Truman  and  Dawson  and  Daniels.  It  seems  to  me  where 
they  got  to  the  edge  of  that  and  entered  a  plea  of  twIo  contemlere.  They 
say  they  have  this  inmiunity.  But  you  and  I  have  both  been  lawyers 
and  tried  cases,  and  you  know  you  stand  up  and  say  yes,  my  client  is 
right  but  we  will  compromise  and  that  is  about  what  they  did. 

Mr.  Kleindeenst.  No,  I  don't  think  so.  You  are  getting  to  the  policy 
of  the  President  of  the  United  States.  He  could  direct  the  Presidential 
aide  not  to  go  before  a  committee.  But  he  may  decide  that  for  a  par- 
ticular purpose,  the  aide  may  go  ahead  and  testify. 

Senator  Mathias.  One  of  the  reasons  is  the  case  isn't  very  strong 
when  you  get  to  that  point. 

Mr.  Kleindienst.  No,  that  is  not  the  case  with  respect  to  the  sepa- 
ration of  powers,  but  the  case  with  respect  to  the  actual  facts  and  its 
relationship  with  the  public  and  the  desire  of  the  President  for  his 
own  reasons,  political  or  otherwise.  The  privilege  is  that  of  the  Presi- 
dent. But  the  decision  not  to  invoke  the  privilege  for  particular  pur- 
poses doesn't  at  all  inhibit  or  detract  from  or  diminish  that  basic  doc- 
trine of  separation  of  powers  that  we  are  talking  about. 
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Senator  Mathias.  I  am  not  going  to  return  to  the  strength  of  the 
precedents  restraining  our  own  inquiry"  at  this  time,  but  I  make  tliis 
observation  that  I  was  at  tlie  judicial  conference  for  the  District  of 
Columbia  yesterday,  and  a  very  prominent  jurist  addressed  the  con- 
ference while  I  was  there  and  he  made  the  observation,  let  me  say  in 
a  totally  different  context,  that  what  was  good  enough  in  the  time  of 
President  Polk  and  Chief  Justice  Chase  may  not  necessarily  be  good 
enough  today.  I  think  that  that  has  some  relation  to  this  citing  of 
precedents  in  this  matter. 

Senator  jNIuskie.  Senator  Kennedy. 

Senator  Kennedy.  Thank  you  very  much,  Mr,  Chairman. 

So  that  I  can  understand  somewhat  more  clearly,  Mr.  Kleindienst, 
your  response  and  explanation  to  Senator  Mathias,  do  I  imderstand 
you  to  say  that  you  are  going  to  be  the  final  arbiter  as  to  what  material 
will  be  made  available  to  the  Congress  under  these  rather  general  out- 
lines that  you  have  given  ? 

Mr,  Kleindfenst.  "Within  the  scope  of  my  responsibilities  as  At- 
torney General  and  with  respect  to  the  investigative  reports  of  the 
FBI,  I  think  I  would  say  I  would  be  the  arbiter  on  that. 

Senator  Kennedy.  So  when  you  make  a  decision  yourself  and  you 
say  to  the  Congress,  as  you  said  to  the  Judiciary  Committee  and 
Senator  Ervin  and  me  when  we  were  interested  in  obtaining  manuals 
of  the  FBI  and  other  information,  you  said  that  you  are  not  going  to 
supply  it,  are  you,  then,  exercising  executive  privilege  or  not? 

]\Ir.  Kleindienst,  Senator.  I  do  not  know  if  at  that  time  I  said  I 
would  not  supply  manuals.  I  think  you  asked  me  whether  or  not  I 
would  rely  upon  executive  privilege  and  I  said  I  would  not,  that  it 
was  a  question  of  policy,  that  we  never  pursued  it  further.  The  only 
way  I  could  have  exercised  executive  privilege  would  have  been  to 
discuss  it  with  the  President  and  have  him  exercise  it. 

Senator  Kennedy,  This  is  the  point  we  are  trying  to  find  out.  I 
would  refer  you  to  the  exchange  in  the  hearings,  page  64  of  the  Judici- 
ary Committee  hearings  where  we  requested  the  various  manuals, 
it  sounds  to  me  like  these  are  general  guidelines,  does  it  not.  to  you  ? 
It  says  investigations  were  to  be  conducted  in  accordance  with  the 
manual  of  instructions.  Let  me  quote  from  our  exchange : 

Mr.  KxEiNDiENST.  I  would  not  want  to  speculate  about  it  until  I  have  seen  it. 
Senator  Kennedy.  We  will  hear  back  from  you  on  it? 

Mr.  Kleindienst.  I  will  come  back  and  give  you  an  answer  whether  it  is  an 
opinion,  if  that  document  is  one  we  should  give  to  the  Senate. 

A^^iat  is  the  basis  for  your  saying  that  you  will  decide  whether  you 
will  give  us  this  information?  Have  you  been  delegated  to  exercise 
executive  privilege? 

Mr,  Kleindienst.  No,  sir,  I  would  never 

Senator  Kennedy.  Has  there  been  such  a  delegation? 

Mr.  Kleindienst  [continuing].  Invoke  or  attempt  to  use  executive 
privilege  Avithout  express  direction  of  the  President  of  the  I''^nited 
States.  And  I  think  that  is  what  I  said  in  our  dialogue.  I  do  not  know 
wliether  I  ever  looked  into  that  question  and  came  back  with  a  rejioit 
to  you  or  whether  you  would  liave  pressed  me  on  it^ — you  were  pressing 
me  on  an  awful  lot  of  things  at  that  time — but  I  think  I  made  it  clear 
that  my  delineation  was  based  upon  policy  and  that  policy  was  in  my 
opinion,  what  was  best  to  effectuate  the  important  task  of  the  FBI  to 
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investigate  crimes  and  to  do  it  in  a  manner  to  protect  innocent  people 
and  also  bring  people  to  justice. 

Senator  Kennedy.  Even  if  it  was  a  manual  of  procedure  ? 

Mr.  Kleindienst.  If  I  look  at  a  manual  of  procedure  and  it  would 
have  no  impact  upon  that  f  miction  I  would  be  very  happy  to  give  it  to 
the  Senate.  If,  on  the  other  hand,  it  is  an  internal  document,  the  dis- 
closure of  which  would  interfere  with,  prejudice,  or  make  it  difficult 
for  the  FBI  to  perform  the  task  that  the  Congress  has  provided  they 
perform,  I  would  form  that  judgment.  Then  if  you  press  it  further, 
Senator  Kennedy,  and  demanded  it,  I  think  I  would  then  determine 
whether  or  not  the  President  wanted,  to  invoke  the  doctrine  of  separa- 
tion of  powers.  If  he  then  invoked  it  then  it  would  be  very,  very  dif- 
ficult for  you  to  get  that  document  from  me,  impossible. 

Senator  Kjennedy.  Is  this  a  game  where  we  are  supposed  to  guess  as 
we  move  along  firet,  as  to  what  is  your  particular  view  about  these 
vaiious  docmnents  and  then,  whether  your  decision  will  stand  depend- 
ing upon  how  hard  we  press  ? 

Mr.  Kleindienst.  No. 

Senator  Kennedy.  A^^lat  is  it,  then  ? 

Mr.  Kleindienst.  I  am  available  to  this  Congress  at  all  times.  The 
denial  of  access  to  investigative  reports  has  been  a  matter  of  precedent 
and  practice  for  50  years. 

Senator  Kennedy.  Does  it  make  a  difference  ? 

Mr.  Kleindienst.  On  the  Watergate  situation,  we  worked  out  a 
procedure  with  Senator  Erv-in  and  Senator  Baker  and  Senator  East- 
land and  Senator  Hruska  so  that  the  Senators  and  their  counsel  could 
have  complete,  unrestricted  access  to  the  files  of  the  FBI  to  aid  in 
their  investigation.  I  tliink  I  am  the  first  Attorney  General  in  50  years 
who  has  ever  done  that. 

Senator  Kennedy.  To  certain  Senators.  And  you  were  part,  of  an 
aoreement  to  let  staff  members  view  materials  but  not  all 
rep  resent  at  i  ves. 

Mr.  Kleindienst.  That  is  right.  That  was  part  of  the  agreement  I 
worked  out  with  Senator  Ervin  and  Senator  Baker,  yes,  sir. 

Senator  Kennedy.  This  was  not  the  particular  committee  that  had 
the  question  of  jurisdiction  over  considering  the  nominee  for  the  FBI  ? 

Mr.  Kleindienst.  No. 

Senator  Kennedy.  The  grievances 

Mr.  Kleindienst.  Senator  Eastland  and  Senator  Hruska  were  in- 
formed that  I  would  apply  the  same  procedure  to  the  subsequent 
Judiciary  Committee  proceeding  and  they  both  acceded  to  that. 

Senator  Kennedy.  Does  it  make  a  difference  whether  an  indi\adual 
member  asks  for  material  or  whether  a  committee  or  subcommittee 
asks  for  the  material  ? 

Mr.  Kleindienst.  My  feeling  is  that  the  raw  investigative  data 

Senator  Kennedy.  I  am  not  asking  that  question.  I  am  talldng 
about  infonnation  being  made  available  to  Senators. 

Mr.  Kleindienst.  What  kind  of  information  ? 

Senator  Kennedy.  Well,  just  information  that  they  request;  infor- 
mation requested  of  the  department.  You  draw  a  distinction — if  I  can 
finish — whether  it  is  an  individual  member  or  subcommittee  or  full 
committee. 

Mr.  Kleindienst.  To  the  extent  that  I  can  furnish  information  to 
the  Congress,  I  do.  I  want  to  do  it  all  the  time,  when  I  can.  But  in  the 
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exercise  of  my  responsibilities,  whether  you  agree  I  am  doing  it  right 
or  wrong,  I  have  a  responsibility — I  have  to  make  a  decision  and  I 
will  make  a  decision. 

Senator  Kexnedy.  How  about  internal  memoranda  ?  I  am  not  talk- 
ing about  raw  files. 

Mr.  Kleindiexst.  I  do  not  like  to  furnish  those  because 

Senator  Kennedy.  You  do  not  like  to  furnish  those  ? 

Mr.  Kleixdiexst.  Xo,  I  do  not,  just  as  I  am  sure  you  woidd  not 
want  to  if  I  wrote  you  a  letter  asking  you  to  send  to  me  the  internal 
memoranda  of  your  staff  so  I  could  determine  how  you  go  about  your 
job. 

Senator  Kexnedy.  Is  that  because  of  separation  of  powers  or  execu- 
tive privilege  or  what,  and  what  are  we  supposed  to  assume  every 
time  i 

]\Ir.  Kleixdiexst.  I  think  you  would  have  to  assimic  evei-y  time  3'ou 
get  a  statement  from  me  that  that  is  a  policy  of  mine  with  respect  to 
the  United  States.  But  if  it  were  pursued  to  an  end  where  we  might 
have  a  eonf  I'ontation.  then  I  would  deteiniine  whether  or  not  executive 
pi'ivilege  would  apply  and  if  it  did  not,  then  I  would  supposedly  be 
sitting  down  talking  about  a  means  by  which  we  could  furnish  the 
material. 

The  reason  I  do  not  like  to  furnish  internal  memoranda  is  the  same 
reason  you  would  not  want  to  furnish  internal  memoranda  from  your 
office.  If  the  internal  working  papers — like  a  Senator's  working 
papers  or  like,  let  us  say,  the  FBI's  wiiere  they  have  to  go  through 
this  prosecutive  process — were  to  be  made  public,  I  think  it  would 
inhibit  the  free  unrestrained  recommendations  and  thought  processes 
of  lawyers  or  other  advisers.  We  woidd  not  be  getting  good,  somid 
opinions  and  we  would  probably  impose  a  real  impediment  on  the 
criminal  justice  sj'^tem. 

Senator  Kexxedy.  Do  you  see  a  distinction  between  the  importance 
of  making  information  within  the  Govermnent  available  to  the  public 
vei-sus  to  those  who  have  a  responsibilitj'  in  the  legislative  branch,  or 
do  you  thiiik  it  is  the  same  ? 

Mr.  Kleixdiexst.  It  is  pretty  nearly  the  same. 

Senator  Kexnedy.  Do  we  not  have  a  responsibility  in  oversight  and 
considering  legislation? 

Mr.  Kleixdiexst.  Yes,  you  do. 

Senator  Kexxedy.  Which  in  this  sense  demands  additional 
information? 

Mr.  Kleixdiexst.  I  think  that  is  probably  true — yes,  I  think  that  is 
probably  tnio.  Senator. 

Senator  Kexxedy.  You  drew  this  distinction  in  making  material 
available  youi-self  and  within  the  Department.  Has  that  concept  been 
passed  on  to  other  administrative  agencies  ? 

Mr.  Kleixdiexst.  I  cannot  answer  that  verv^  precisely.  I  believe 
that  we  ought  to  make  as  much  information  available  to  the  Congress 
and  the  public  as  possible.  We  ought  to  restrict  very,  very  severely 
classification  procedures,  but  there  has  to  be  some  information.  Deter- 
mining what,  is  the  difficult  part. 

Senator  Kennedy.  When  Mr.  Gray  came  up  before  the  committee 
there  was  a  good  deal  of  discussion  about  continuing  oversight  of 
policies  and  practices  of  the  Justice  Department.  Do  you  concur  as  a 
general  matter  that  oversight  is  desirable? 
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Mr.  Kleixdienst.  Well,  without  having  thought  carefully  about 
it  in  order  to  discuss  the  subject  matter  today,  Senator  Kennedy,  I 
certainly  would  have  no  objection  to  some  kind  of  a  means  by  which  the 
Congress  of  the  Ignited  States  would  have  an  oversight  of  the  Federal 
Bureau  of  Investigation,  much  in  the  way  that  they  had  a  general  over- 
sight with  respect  to  our  foreign  intelligence  operation.  I  think  that 
is  something  that  should  occupy  the  considered  time  and  attention  of 
both  the  Executive  and  the  Congress  to  do  that.  I  think  that  fair- 
minded  people  could  develop  such  programs  which,  at  the  same  time 
would  not  interfere  with  the  very  vital  and  essential  functions  of  the 
FBI.  I  would  be  happy  to  participate. 

Senator  Kexxedy.  I  would  like  to  get  back  on  this  with  you  at 
another  time. 

My  time  is  up.  but  just  one  more  thing.  In  the  Justice  Department, 
you  had  a  memorandum  on  the  enforcement  of  the  Freedom  of  In- 
formation Act  out  in  1969.  A  special  Justice  Department  committee 
was  set  up  to  oversee  the  times  that  Freedom  of  Information  Act  re- 
quests were  being  denied  in  other  agencies.  I  intended  to  get  into  that 
particular  area  since  it  involves  the  Freedom  of  Information  Act. 

]Mr.  Kleixdiexst.  Senator,  the  letter  which  invited  me  here  today 
invited  me  with  respect  to  the  limited  subject  matter  of  executive 
privilege.  I  did  not  come  prepared  to  discuss  the  official  secrecy  or 
freedom  of  information  problems.  I  would  like  to  be  better  prepared 
and  I  will  come  back  at  a  time  mutually  agreeable  for  us  to  do  so. 

Mr.  Chairman,  if  I  could  make  that  statement,  I  am  really  not  pre- 
pared on  the  other  aspect. 

Senator  Kexxedy.  This  is  on  the  Freedom  of  Information  Act,  which 
is  of  particular  interest  to 

Mr.  Kleixdiexst.  Just  so  the  record  will  be  clear,  on  March  16 
Senator  Ervin  and  Senator  IVIuskie  addressed  a  letter  to  me  inviting 
me  to  be  here.  The  first  sentence  of  the  second  paragraph  said,  "We  are 
writing  to  request  that  you  personally  testify  at  the  hearings  con- 
cerning executive  privilege,"  and  that  is  what  I  am  prepared  on  to- 
day. I  am  not  on  the  other,  but  I  will  prepare  myself  and  I  will  be 
happy  to  come  back. 

Senator  Kexxedy.  Can  we,  INIr.  Chairman? 

Senator  ISIfskie.  I  think  that  is  a  very  useful  offer.  I  had  intended 
to  get  into  the  offer. 

JNIr.  Kleixdiexst.  I  do  not  want  to  waste  your  time  with  me  if  I 
am  not  prepared. 

Senator  Mtjskie.  Well,  just  if  we  could  come  back  on  other  subjects, 
if  that  is  agreeable.  We  will  confine  this  to  executive  privilege. 

Mr.  Kleixdiexst.  That  is  agreeable  to  me. 

Thank  you.  Senator  Kennedy. 

Senator  Muskte.  Senator  Roth. 

Senator  Both.  Mr.  Attorney  General,  Senator  Ervin  and  myself  in- 
troduced today  a  bill  which  would  create  a  special  commission  to  study 
the  whole  area  of  secrecy.  I  know  you  w^ould  not  be  ready  to  answer  any 
questions  on  that  today^  but  when  you  do  return  we  will  be  questioning 
you  on  that  piece  of  legislation. 

j\[r.  Kleixdiexst.  I  will  do  my  best  to  be  prepared  on  it.  Senator. 

Senator  Roth.  Thank  you. 
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You  stated  that  it  was  your  belief  that  any  evidence  of  wion^doin^ 
should  be  reported  to  a  grand  jury.  This  raises  a  question  in  in}-  mind 
in  two  areas  if  one  agrees  with  that  fundamental  proposition.  (3]ie 
would  be  what  would  happen  in  the  case  of  impeachment  proceedings. 
When  I  was  on  the  House  side  there  was  an  eti'oi't  to  bring  about  im- 
peachment proceedings  for  a  member  of  the  Supreme  Court.  Would 
the  House  have  the  right  in  such  a  case  to  j^rocure  evidence  or  infor- 
mation with  respect  to  charges  afi'ecting  a  man's  right  to  continue  to 
hold  office? 

Mr.  IvLEiXDrEXST.  In  an  impeachment  proceeding? 

Senator  Rotii.  Yes. 

^Ir.  Klkixdiexst.  Where  they  are  impeacliing  the  President  of  tlie 
United  States 

Senator  Roth.  Not  necessarily  the  President,  an  officeholder,  a  judge 
for  example. 

Mr.  Kleixdiexst.  If  you  are  conducting  an  impeachment  proceeding 
based  upon  high  crimes  and  misdemeanors  and  you  want  to  subpena 
someone  from  the  President's  staff  to  give  you  information.  I  believe 
that,  based  upon  tlie  doctrine  of  se})aration  of  powers,  the  President 
would  have  the  power  to  invoke  executive  privilege  with  respect  to 
that  information. 

Senator  Roth.  So  that  the  executive  privilege  would  still  prevail 
even  in  those  circumstances? 

Mr.  Kleixdiexst.  Yes.  in  my  opinion. 

Senator  Roth.  The  second  question  concerns  the  General  Accounting 
Office  which  was  set  up  for  the  purposes  of  oversight. 

Mr.  Kleix'diex'st.  Yes,  sir. 

Senator  Roth.  With  respect  to  its  activities,  and,  of  course,  tlie 
General  Accounting  Office  directly  reports  to  the  Congress,  would  the 
Congress  have  the  right  to  inspect  evidence  of  funds  being  wrongly 
spent  or  of  other  wrongdoing  that  might  lead  to 

Mr,  Kleixdiexst.  Yes.  All  of  us  in  the  executive  branch  cooperate 
with  the  GAO  in  its  function.  However,  I  think  that  states  its  case. 
If  a  body  created  by  the  Congress  to  have  overview  on  the  executive 
wants  some  information  from  me  and  the  President  of  the  United 
States  tells  me  not  to  give  it  to  the  GAO,  I  am  not  going  to  give  it  ro  the 
GAO,  and  if  the  Sergeant  at  Ai-ms  puts  me  in  jail  we  will  litigate  that, 
l^ut  we  will  not  vitiate  the  doctrine  of  executive  privilege  as  long  as 
I  hold  office. 

Senator  Roth.  Will  you  continue?  Would  you  welcome  a  test  case? 

Mr.  Kleix'dtexst.  I  tliink  somebody  here  this  morning,  it  might 
have  been  Senator  Ervin  or  Senator  Kennedy  or  Senatoi'  ^latliias, 
said  that  mayl)e  the  way  this  great  magic  of  oui's  has  worked  with 
respect  to  separation  of  powers  is  we  liave  managed  to  oil  the  joints. 
Because  we  have  put  ourselves  in  a  flexible  position  as  Senator  Kennedy 
pointed  out,  so  we  haxe  avoided  this  rest,  I  am  inclined  to  tliink  wo 
have  the  political  process  wliu-h  has  been  the  great  oil  by  which  our 
Government  works.  So  if  Presidents  do  things  people  think  Presidents 
should  not  do.  we  have  distinguished  ^Members  of  Congress  that  point 
that  out  day  in  and  day  out,  and  the  press  and  people  pui-sue  it  and 
the.  people  say  we  do  not  want  you  to  do  things  like  this.  And  if  any- 
bodv  else  wants  to  be  President,  thev  will  be  told  not  to  do  those  things. 
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None  of  us  wants  to  detract  from  the  Congress,  judiciary,  or  executive. 
We  are  a  great  comitry  because  no  one  has. 

Senator  Eoth.  I  recently  appeared  in  Delaware  on  a  high  school 
television  show,  and  one  of  the  questions  the  high  school  pressmen 
asked  me  involved  a  comparison  between  the  so-called  newsman's 
shield  and  the  executive  privilege.  They  asked  if  one  is  consistent  in 
supporting  the  executive  jjrivilege  and  not  the  newsman's  shield,  since 
both  are  based  upon  a  claim  for  a  need  of  confidentiality. 

Mr.  Kleixdtenst.  That  is  a  happy,  emotional  Idnd  of  question  to 
ask  you,  Senator.  I  do  not  know  if  it  would  be  easy  to  satisfy  the  de- 
sires of  somebody  on  the  decision  of  what  is  constitutional  and  what  is 
not  constitutional.  Our  Supreme  Court  has  said  under  the  first  amend- 
ment there  is  no  absolute  privilege  of  confidentiality  by  newsmen. 
You  and  I,  and  I  think  everybody  in  this  room  believes  in  99  per- 
cent of  the  cases  newsmen  should  have  some  protection  of  their  confi- 
dential sources,  but  the  privileges  are  not  analogous  at  all,  in  my 
opinion. 

Senator  Roth.  Well,  I  expect  to  appear  on  this  program  again,  so 
I  was  interested  in  your  comment. 

Assuming  that  we  do  move  ahead  with  legislation,  one  of  the  bills 
under  consideration  sets  out  no  particular  guidelines  as  to  what  would 
fall  within  executive  privilege,  but  leaves  it  pretty  much  to  the  Con- 
gress itself.  Would  you  think  that  is  preferable  or  do  you  think  we 
ought  to  try  to  spell  out  guidelines  establishing  what  is  covered  by 
executiA^e  privilege  ? 

Mr.  Kleindienst.  Frankly,  Senator  Eoth,  I  do  not  tliink  either 
approach  is  preferable.  I  have  serious  questions  whether  Congress 
has  the  constitutional  power  to  so  legislate,  and  I  think  if  it  does  it, 
inevitably  there  is  going  to  be  a  constitutional  test  in  our  courts, 
and  in  my  opinion,  as  a  lawyer,  the  Supreme  Court  would  say  that 
the  Congress  exceeded  its  constitutional  power  by  the  enactment  of 
such  legislation. 

Senator  Roth.  In  your  testimony  you  say  that  an  immediate  staff 
assistant  to  the  President  should  not  be  called  before  a  committee  for 
the  avowed  or  apparent  purpose  of  questioning  his  duties  on  behalf  of 
the  President.  Would  you  agree  that  with  the  next  layer  of  people, 
not  those  immediately  confiding  in  the  President,  but  say.  the  next 
level  or  third,  you  are  getting  on  more  tenuous  ground  with  respect 
to  executive  privilege? 

Mr.  Kleindienst.  I  tliought  a  great  deal  about  that  and  logically 
you  cannot  detennine  those  by  categories  or  levels  of  sensitivity, 
because  sure  enough  an  exception  would  come  along  where  a  person 
very  low  down  on  the  decibel  scale  had  something  to  do  with  respect  to 
the  President  or  had  something  to  do  close  to  the  President,  and  the 
President  would  say  I  am  not  going  to  let  you  go  up  there  and  testify. 
This  is  why  tliis  is  a  power  to  be  invoked  by  the  President  pereonally. 
He  vei^^  seldom  does  it.  President  Nixon  did  it  onlv  four  times  in  4i/) 
ycai-s.  Apart  from  the  statistics  that  Senator  Ervin  gave  us,  that  is  all 
President  Nixon  has  done. 

But  I  think  he  has  to  do  it,  he  has  the  power  to  do  it.  Under  tlie 
Constitution  he  has  that  power. 

Senator  Roth.  I  have  been  advised  my  time  is  up. 

Senator  Muskie  .  We  will  reserve  another  portion  later. 
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Senator  Ervin.  I  am  sorry  I  missed  your  oral  reading  of  your  state- 
ment, but  I  liave  i-ead  your  statement. 

Xow.  witli  respect  to  Senator  Roth's  statement,  tlie  Supreme  rouit 
did  hold  by  a  percentage  of  55yio  that  a  newsman  had  no  privilege 
under  the  first  amendment.  I  would  say  that  the  44^10  judges  were 
right  on  the  question  because  they  agreed  with  me,  and  I  would  also 
say  tliat  the  ooVio  percent  wlii<'li  held  to  the  contrary  were  sort  of 
shaky  because  Justice  Powell  wiote  a  concurring  opinion  in  which 
he  said  what  they  decided  would  iiot  necessarily  hold  in  future  cases. 

Mr.  Kleixdiexst.  Senator,  I  am  always  nervous  about  disagreeing 
with  you  on  constitutional  law,  but  in  this  case  I  would  disagree. 

Senator  ERv^x.  1  concede  that  while  there  is  no  statement  in  tlie 
Constitution  on  executive  privilege,  I  believe  there  is  room  for  it  in  a 
very  limited  area,  and  if  I  were  to  define  it  mvself,  I  would  define 
executive  privilege  in  these  words :  "Executive  privilege  is  the  powei-  of 
the  President  to  keep  secret  confidential  communications  between  the 
President  and  an  adviser  or  even  among  the  advisers  of  the  President 
which  are  made  for  the  purpose  of  enabling  the  President,  of  assisting 
the  President,  to  exercise  in  a  lawful  manner  some  constitutional  or 
legal  obligation  resting  upon  him  in  his  official  capacity." 

I  think  that  is  the  sum  total  of  the  sense  for  executive  privilege. 

Mr.  Kleixdiexst.  That  is  a  well-thought-out  statement,  as  is  cus- 
tomar\-  for  you. 

I  think  it  is  too  narrow  and  I  am  also  inclined  to  say  I  think  it  is 
academic  because  I  think  the  separation-of-powers  doctrine  confers 
that  duty  and  responsibility,  if  you  will,  to  the  President  of  the  United 
States. 

Senator  Er\^x.  I  would  say  that  is  a  statement  of  the  principle,  and 
that  all  other  things  are  merely  an  application  of  the  principle ;  for 
example,  the  keeping  of  secrecy  in  military  operations  to  assist  the 
President  in  carrying  out  his  powers  as  Commander  in  Chief.  The 
secrets  with  respect  to  diplomatic  negotiations  are  to  assist  the  Presi- 
dent in  carrying  out  his  obligations  in  negotiations  with  foreign  coun- 
tries and  his  powers  as  a  speaking  voice  in  foreign  relations. 

Mr.  Kleixdiexst.  Can  I  add  one  footnote  to  that,  Senator  Ervin  ? 
In  my  opinion,  I  think  the  doctrine  contemplates  a  means  by  which 
you  can  protect  encroachment  by  Congress  u]:)on  the  powere  of  the 
executive  branch,  a  diminution  of  the  powers  of  that  constituent  branch 
of  jrovei-nment. 

Senator  Er\t:x.  I  think  it  was  set  up  to  cause  friction. 

Mr.  Kleixdiexst.  Senator  Ervin.  I  am  sure  you  would  be  the  first 
one  to  rise  up  in  fury  if  I  wanted  to  conduct  an  administratiA-e  sur- 
vey to  inquire  into  the  means  by  which  the  Senate  operates  in  oixler 
to  bring  about  legislation  on  the  averment  on  my  part  and  by  tellins: 
the  President  what  he  ought  to  recommend.  I  would  not  even  think 
al)out  it.  I  am  sure  no  Senator  or  Conirressman  would  cooperate  with  it. 

Senator  Ervix.  I  am  sui"e  it  would  be  out  of  your  domain. 

IVIr.  Kleixdiexst.  I  would  be  impeached. 

Senator  Ervix.  I  want  to  read  from  Bernard  Schwartz's  book,  page 
1 47.  He  says : 

In  actuality,  there  are  no  Federal  cases  in  which  the  legality  of  the  executive 
refusal  to  furnish  information  to  the  Cnnsress  was  squarely  at  issue.  What 
decisions  there  are  involve  executive  privilege  in  courtroom  proceedings,  that  is, 
cases  where  the  executive  refuses  to  furnish  documents  whose  production  is 
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demanded  for  use  in  litigation  in  the  courts.  Though  some  of  these  decisions  go 
the  other  way,  the  great  mass  of  them  repudiates  the  concept  of  unlimited 
privilege  in  the  executive  in  such  cases. 

It  is  not  surprising  that  lawyers  disagree,  and  I  want  to  emphatically 
disagree  Avith  your  statement  where  you  say : 

It  must  be  borne  in  mind  that  determination  of  alleged  violation  of  the 
criminal  laws  passed  by  Congress  is  uniquely  the  province  of  the  Judiciary.  For 
crime  there  can  be  no  haven,  and  the  White  House  has  stated  that  even  the 
President's  close  personal  aides  will  respond  to  grand  jury  inquiry. 

Those  of  us  in  the  legislative  branch  of  government  believe  that  the 
power  of  Congress  to  require  the  attendance  of  witnesses  and  the  pro- 
duction of  testimony  for  legislative  purposes  is  just  as  strong  as  the 
power  of  the  courts  to  demand  the  attendance  of  witnesses  or 
the  production  of  documents  for  litigation  purposes.  It  is  true 
that  our  system  of  government  permits  through  the  courts  the 
prosecution  of  people  for  violating  the  criminal  laws  passed 
by  Congress,  but  it  is  likewise  true  that  the  Constitution  has  been 
held  in  many  cases  to  give  Congress  the  power  to  acquire  in- 
formation from  witnesses  or  require  the  production  of  documents 
for  the  purpose  of  determining  what  kind  of  criminal  laws  ought 
to  be  passed  and  whether  the  criminal  law  has  been  in  existence 
to  deal  with  the  situation.  I  am  emphatically  of  the  opinion  there  is 
not  a  single  inference  that  can  be  drawn  from  the  Constitution  by 
which  any  individual  in  the  United  States  occupying  any  position  can 
refuse  to  comply  wdth  the  demand  of  Congress  that  he  furnish  testi- 
mony or  produce  docmnents  for  legislative  purposes. 

Mr.  Kleindienst.  I  would  have  to  respectfully  disagree,  Senator.  To 
get  back  to  fundamentals,  the  Supreme  Court  held  that  President  An- 
drew Johnson  cx)uld  not  be  directly  proceeded  against  and  compelled 
to  appear  in  a  judicial  proceeding.  Undoubtedly  you  feel  that  the  Pres- 
ident could  be  subpenaed  to  appear  before  the  Congress  to  testify, 
whether  it  is  a  criminal  matter  or  any  other  matter.  If  he  refuses  to  do 
so  you  can  conduct  impeachment  proceedings.  So  what  we  are  talking 
about  is  the  extent  of  the  power  of  the  office  of  the  Presidency  and  the 
extent  to  which  he  acts  by  other  people,  and  that  is  where  the  difficulty 
comes  about. 

I  believe,  Senator  Ervin,  that  if  you  are  looking  into  certain  forms 
of  criminal  conduct  for  the  purpose  of  enabling  you  to  repeal  or  pass 
laws,  and  you  want  a  person  on  the  President's  staff  to  appear  and  give 
you  information  about  it  and  the  President  of  the  United  States  di- 
rects that  ]5erson  not  to  appear  on  the  basis  of  the  doctrine  of  separa- 
tion of  powers  and  invokes  executive  privilege,  you  do  not  have  the 
means  by  which  to  compel  that  person  to  testify. 

Senator  Ervin.  I  do  not  propose  to  subpena  the  President,  but  I 
say  every  individual  in  the  United  States  is  certainly  under  a  legal 
obligation,  which  is  enforced  either  by  the  courts  or  by  Congress,  to 
come  and  testify  in  the  courts,  or  to  come  and  give  information  to 
Congress  that  is  necessary  for  legislative  purpose. 

Mr.  Kleindienst.  Yes,  we  agree  on  that. 

Senator  Erven.  I  do  not  think  executive  privilege  under  any  circum- 
stances covers  wrongdoing.  For  example,  if  some  Presidential  aides 
decided,  under  the  direction  of  the  President,  to  set  up  a  counterfeit 
machine  in  the  White  House  and  use  the  counterfeit  money  to  pay 
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off  the  national  debt  I  think  the  Congress  could  inquire  into  that 
operation. 

Mr.  Kleindienst.  That  may  not  be  a  bad  idea. 

Senator  Muskie.  Senator  Chiles. 

Senator  Chiles.  Mr.  Attorney  General 

Senator  Ervix.  Oh,  just  one  question.  I  would  make  one  observ^ation. 

The  reason  I  object  to  ]iinitin<r  Presidential  aides  to  appearing  be- 
fore grand  juries  is  this:  Thiit  the  j)eoi)le  who  are  asking  questions  are 
holding  their  offices  at  the  pleasure  of  the  President. 

Mr.  Kleixdienst.  The  Attorney  General  or  U.S.  attorney. 

Senator  Ervin.  And  the  testimony  is  given  in  secret  and  kept  secret 
except  when  it  is  leaked  to  the  press. 

Mr.  Kleixdiexst.  That  is  in  violation  of  a  criminal  law. 

Senator  Ervix.  The  people  of  the  United  States  could  not  keep  in- 
formed as  to  what  tlie  executive  brancli  of  tlie  Government  is  doing 
if  Presidential  aides  could  be  summoned  only  before  a  giand  jury. 

Mr.  Kleixdiex'^st.  You  are  one  of  the  great  proponents  for  the  inter- 
ests of  individuals  in  this  country.  There  are  constitutional  safeguards 
when  they  might  or  miglit  not  be  involved  witli  a  crime.  We  evolved 
a  very  complex  system  by  which  we  prosecute  people  for  crime  and 
protect  them  in  the  meantime.  T  do  not  think  those  safeguards  exist 
in  the  U.S.  Senate  or  Congress.  You  are  not  designed 

Senator  Ervix.  If  they  want  to  plead  the  fifth  amendment  it  exists 
here  just  as  it  does  in  courts. 

Mr,  Kleixdiexst.  That  is  why  these  grand  jury  proceedings  are  kept 
secret.  There  are  connotations. 

Senator  Ekvjx.  I  am  in  favor  of  tliem  ])eing  kept  secivt.  l^ecause  I 
think  the  grand  jury  sliould  stand  between  the  man  and  liis  Govern- 
ment, and  no  man  should  be  publicly  prosecuted  for  a  crime,  without 
the  legal  protections  to  whicli  he  is  entitled. 

Mr.  Kleixdiexst.  Or  publicly  accused  of  it  witliout  proper  safe- 
guards. It  seems  to  me  if  you  acknowledge  that  principle,  and  I  know 
how  deeply  you  believe  it,  you  might  undo  it  or  set  it  a.side  if  you  then 
say  he  can  have  a  hearing  before  the  Congress  without  those  judicial 
safeguards  with  respect  to  crimiiuil  conduct  and  guilt  and  the  exercise 
of  constitutional  rights. 

Senator  Ervix'.  Well,  the  Supreme  Court  said  in  tlie  case  of  McGrain 
v.  Daugherty  that  Congress  had  a  right  to  get  information  and  the 
fact  tliat  it  might  disclose  violation  of  some  hiAv  b}'  an  officer  of  the 
Government  does  not  prevent  Congress  from  having  that  infoi-mation. 

Thank  you  very  much. 

Mr.  KtvEIXdiexst.  Thank  you.  Senator  Ervin. 

Senator  Muskie.  Senator  Chiles. 

Senator  Chiles.  On  tlie  same  line  of  (questioning,  does  it  not  con- 
cern you  a  little  bit  if  the  grand  jury  is  the  only  place  that  the  public 
coukl  learn  about  i]\^  wrongdoing  of  a  Presidental  aide,  foi-  thv  crim- 
inal proceedings  that  might  follow  fi-om  the  grand  jury?  Would  there 
not  be  some  concern  of  public  confidence  by  the  fact  that  all  of  the 
officei-s  of  that  grand  jury  were  in  tuni  appointees  by  the  President? 
You  have  a  Presidential  aide  and  a  I^.S.  attorney.  All  these  other 
people  are  appointees  of  the  President,  too.  \^Tiere  is  the  check  in  that 
system?  "\ATio  is  going  to  call  the  gi-and  jury,  the  witnesses,  who  is 
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going  to  determine  who  will  appear  and  testify?  If  this  is  the  only- 
means  the  public  has  of  trying  to  determine 

Mr.  Kleindienst.  Senator  Chiles,  our  Constitution  is,  I  believe, 
divinely  inspired,  but  the  words  were  put  down  by  mere  human  beings. 
It  is  not  a  perfect  document.  There  can  be  abuses  by  the  executive 
and  by  the  Congress.  When  those  abuses  occur  even  by  the  Judiciary — 
and  nobody  seems  able  to  do  anything  about  it,  then  there  appears 
a  means  by  which  the  people  can  do  something  about  it  and  in  the 
ultimate  sense  you  get  down  to  the  political  process  by  which  our 
Presidents  and  representatives  are  those 

Senator  Chiles.  Were  not  the  f  ramers  of  that  Constitution  trying  to 
buil  d  in  a  check  at  every  instance  ? 

Mr.  Kleindienst.  Yes,  they  were.  But  you  get  into  this  area  of 
separation  of  powers.  Senator  Chiles,  even  though  you  make  the  highly 
popular,  hio^hly  emotional  subject  of  wrongdoing  a  point  of  your 
argument,  and'  let  us  say  the  Congress  abuses  its  power,  it  asserts 
wrongdoing  as  a  means  to  accomplish  something  else  and  in  the  name 
of  redress  of  wrongdoing  the  Congress  could  impose  itself  upon  the 
Presidency  in  derogation  of  constitutional  validity.  We  would  do  a 
irreat  deal  of  harm  to  the  Constitution.  That  is  why  a  President,  in  my 
opinion,  has  the  power  to  direct  a  person  associated  with  him  not  to 
appear. 

Senator  Chiles.  The  President's  news  statement  on  March  the  12th 
where  he  talks  about  not  covering  up  embarrassinsf  information  and 
the  privilege  will  onlv  be  exercised  in  those  particular  instances  in 
which  disclosures  would  harm  the  public  interest;  who  makes  that 

judgment? 

Mr.  Kleindienst.  That  jud,Qrment  is  made  bv  the  President  of  the 
United  States  and  only  by  the  President  of  the  United  States. 

Senator  Chiles.  Does  that  not  make  us  a  country  of  men  rather  than 

law? 

Mr.  Kleindienst.  IS'o,  sir ;  because  the  power  of  the  President  is  set 
forth  in  the  Constitution. 

Senator  Chiles.  Then  the  Constitution  is  a  document  and  from  that 
document  we  get  the  authority  to  make  laws.  You  said  something 
earlier,  vou  did  not  think  Congress  could  legislate  in  this  field. 

Mr.  Kleindienst.  Well.  I  think  it  can  pass  a  law.  I  said  that  under 
the  doctrine  of  separation  of  powers,  the  Supreme  Court  of  the  TTnited 
States  would  say,  in  an  appropriate  instance,  that  it  is  unconstitutional. 
Lawyers  are  going  to  be  arguing  about  that  for  a  long  time. 

Senator  Chiles.  Does  not  article  I,  section  8  say  "Congress  shall 
make  all  laws  which  shall  be  necessary  and  proper  for  candying  into 
execution  the  forep-oing;  powers,  and  all  other  powers  vested  in  this 
Constitution  and  in  the  Government  of  the  United  States,  or  any 
department  or  officer  thereof." 

Mr.  Kleindienst.  That  is  right,  and  Cona:ress  has  passed  a  lot  of 
laws  that  our  Supreme  Court  said  were  unconstitutional.  You  at- 
tempted to  enforce  it.  and  somebody  raised  the  question  and  then 
went  to  the  Supreme  Court  and  tliey  said  "Congress,  you  were  wrong." 

Senator  Chiles.  You  think  the  Foundin.fr  Fathers  designed  this  doc- 
ument just  to  put  absolute  judgment  in  one  man  who  held  the  office  of 
the  President  at  any  time  to  determine  whether  he  thought  something 
was  in  the  public  interest  or  not  ? 
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Mr.  Kleixdienst.  Well,  it  ^ave — you  have  to  check  on  that,  Senator 
Chiles — but  it  gave  to  the  President  just  as  to  the  Congress  a  determi- 
nation of  what  information  the  President  and  Congress  were  to  give 
each  other.  Unlike  the  President,  the  Congress  has  a  remedy  because 
if  the  Congress  feels  the  President  is  exercising  this  power  as  a 
monarch  or  tyrant  you  have  an  impeachment  proci-eding.  You  could 
impeach  the  President  of  the  United  States.  You  would  have  a  Speaker 
of  the  House  of  Representatives  becoming  the  President.  Then  you 
could  impeach  the  Judiciaiy  and  appoint  a  new  Judiciary,  and  if  you 
wanted  to  exercise  your  power  you  could  end  up  with  a  whole  new 
Oovermnent.  That  is  what  I  said  a  moment  ago.  Leaving  aside  the 
normal  remedy  of  impeachment,  which  I  do  not  think  will  be  used  but 
once  every  300  years,  it  is  our  political  process  which  determines  the 
ultimate  result.  It  is  not  what  Congressmen  or  Senators  should  or 
should  not  do.  If  they  abuse  their  powers  they  have  elections,  and  they 
do  not  come  back. 

Senator  Chiles.  So  to  follow  on  under  that  reason,  you  would  say 
what  is  the  genuine  legislative  purpose  when  the  President  says  he 
only  wants  members  called  as  a  genuine  purpose  ? 

Mr.  Kleindienst.  Yes,  he  may  be  right  or  wrong,  but  that  is  his  de- 
cision to  make. 

Senator  Chiles.  He  would  be  the  sole  determinor  of  that  ? 

Senator  Er\t:n.  If  you  will  pardon  the  interjection.  I  think  under 
your  interpretation  there  would  be  no  danger  of  the  President's  being 
impeached  because  he  could  forbid  any  witnesses  to  testify  before  the 
Senate  or  court. 

Mr.  Kleixdiexst.  I  think  you  put  a  nice  question,  Senator  Ervin, 
but  you  carried  my  hypothetical  argument  out  to  its  logical  extreme. 
If  the  only  evidence  necessary  to  impeach  the  President  was  contained 
in  the  bosom  of  his  confidential  adviser,  I  think  his  impeachment 
proceeding  might  not  be  predicated  upon  evidence.  You  do  not  need 
facts  to  impeach  the  President,  because  the  Congress,  if  it  has  the 
votes,  is  the  sole  judge.  The  House  passes  a  resolution,  the  Senate 
tries  it,  he  is  impeached,  and  there  is  no  court  of  appeal.  That  is  the 
end.  with  or  without  facts. 

Senator  Muskie.  ^Nfr,  Attorney  General,  as  I  have  decided,  listening 
to  vou  with  a  great  deal  of  interest,  and  I  might  sav.  since  you  have 
asserted  so  vigorously — let  me  say  at  the  outset  that  since  3'ou  have 
asserted  so  vigorously  your  belief  in  your  doctrine  of  executive 
privilege  in  a  way  that  you  have  defined  it  this  morning,  I  simply  want 
to  make  it  a  matter  of  clear  record  that  I  disagree  heartily. 

INIr.  Kleixdiexst.  Somehow  or  another  I  concluded  that.  Senator 
]Muskie.  I  will  stipulate  for  the  record. 

Senator  IMt'skte.  Now.  I  would  like  to  ask  this  question.  I  under- 
stand your  definition.  Congress  has  no  power  at  all  to  command  in- 
formation or  receive  information  from  the  executive  branch;  is  that 
your  definition? 

Mr.  Kleixdiexst.  Only  if  the  President  of  the  United  States  directs 
a  member  of  the  executive  branch  not  to  appear  or  provide  it. 

Senator  Muskie.  So  my  statement  is  correct  that  the  Congress  in 
your  view,  has  no  power  to  command  the  production  of  testimony  or 
information  by  anyone  in  the  executive  branch  under  any  circum- 
stances ? 
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Mr.  Kleixdienst.  If  the  President  of  the  United  States  so  directs. 

Senator  Muskie.  If  the  President  of  the  United  States,  as  he  rarely 
does,  can  veto,  the  Congress  has  no  power  to  command;  is  that  not 
true  ? 

Mr.  Kleixdiexst.  You  command  my  presence  up  here  all  the  time 
and  I  am  up  here  all  the  time.  INIr.  Muskie.  If  the  President  called 
me  up  at  8  o'clock  and  said,  "Kleindienst,  you  are  to  go  up  there  and 
testify  before  that  committee  but  I  am  telling  j^ou  not  to  do  it,"  I 
will  not  come  here.  We  will  stipulate  to  that. 

Senator  JNIuskie.  But  you  come  here  because  you  have  decided  you 
will  do  so,  not  because  you  concede  our  right  to  command  you  to  do  so. 
I  have  heard  words  all  morning  about  we  work  this  out  with  oil,  coop- 
erative discussion,  with  some  kind  of  amicable  arrangement.  I  am  talk- 
ing now  about  what  the  rights  of  the  Congress  are.  Do  we  have  the 
right  to  conimand  a'ou  to  testify  against  your  will  and  better  judg- 
ment? 

Mr.  Kleixdiexst.  Well,  my  will  or  better  judgment  would  have 
nothing  to  do  with  it. 

Senator  INfusKiE.  But  against  the  will  of  the  President  of  the  United 
States? 

Mr.  Kleixdiexst.  If  the  President  directs  me  not  to  appear  I  would 
not  appear,  no  more  than  I  would  appear  in  your  office  and  give  you 
information  you  ask  for. 

Senator  Mtjskie.  So  it  is  your  opinion  that  the  Congress  has  no 
power  to  command  anyone  in  the  executive  branch  or  command  the 
production  of  infoiTnation  in  the  executive  branch :  that  we  can  got 
it  only  if  the  President  agrees  to  provide  it;  is  that  your  definition? 

Mr.  Kleixdiexst.  Or  conversely,  we  will  provide  it  unless  the  Pres- 
ident directs  us  to  the  contrary. 

Senator  Muskie.  So  our  power  to  command  is  in  the  President's 
hands  ? 

Mr.  Kleixdiexst.  Well,  your  power  to  get  what  the  President 
knows  is  in  the  President's  hands.  Your  power  to  get  information  from 
citizens  is  in  vour  hands. 

Senator  Mtjskie.  I  am  talking  about  21/2  million  employees  of  the 
executive  branch ;  do  we  or  do  we  not  have  the  power  to  command  him 
to  testify  and 

Mr.  Kleixdiex^st.  You  do  not  have  the  power  to  command  Presi- 
dent Nixon  to  come  up  here. 

Senator  Muskie.  That  is  not  my  question. 

Mr.  Kleixdfexst.  That  was  an  extension  of  your  question  which  I 
have  been  trying  to  answer  on  three  or  four  occasions,  Senator  Muskie. 

Senator  Muskie.  Yon  have  fudged  every  answer. 

Mr.  Kleixdiexst.  You  do  not  have  the  power  to  compel  me  to 
come  up  here  if  the  President  directs  me  not  to  and  even  if  you  would 
attempt  to  compel  me,  I  would  not  come  here. 

Senator  Muskie.  Does  that  apply  to  every  one  of  the  employees  of 
the  Federal  branch  of  the  T  aiited  States  ? 

Mr.  Kleixdiexst.  I  think  if  the  President  directs  it,  logically,  I 
would  have  to  say  that  is  correct. 

Senator  Muskie.  Do  you,  therefore,  disagree  with  this  statement 
of  Andrew  Jackson  who  says, 
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Cases  may  occur  in  which  it  may  be  indispensable  to  the  proper  pursuits  of  its 
power  that  it  should  inquire  or  study  upon  the  conduct  of  the  President  and  other 
public  offices  and  in  every  case  its  constitutional  right  to  do  so  is  carefully 
conceded. 

I  think  if  you  disaj^ree 

Mr.  Kleixdienst.  I  think  he  was  really  making  a  comment  on  a 
waiver  that  he  had,  as  most  Presidents  have,  and  as  most  Presidents 
freely  exercise.  It  is  only  an  exceptional  case  that  really  brings  this  up. 

Senator  Muskie.  Do  you  disagree  with  that  statement? 

Mr.  Kleindiexst.  Well,  I  am  aware  of  the  fact  that  the  President 
made  it,  but  I  do  not  know  the  details. 

Senator  Muskie.  Do  you  disagree  with  the  conclusion  stated  ? 

Mr.  Kleixdienst.  That  information  by  the  Congress  might  be 
needed  or  indispensable  ?  Sure,  I  think  Congress  could  need  an  awful 
lot  of  information.  But  I  believe  President  Jackson  could  have,  if  he 
so  decided,  instructed  a  person  not  to  appear  before  you  and  you  might 
have  felt  at  the  time  that  his  appearance  was  very 

Senator  Muskie.  I  asked  you  a  very  simple  question,  do  you  agree 
with  that  statement?  He  made  this  statement.  It  is  on  the  public 
record.  Do  you  agree  with  it  or  disagree  with  it? 

Mr.  Kleixdiexst.  In  relationship  to  the  doctrine  of  separation  of 
powers  I  believe  he  could  have  said  it.  but  what  it  constituted  was  a 
waiver  of  that  doctrine  by  the  President. 

Senator  Muskie.  It  was  a  statement  of  his  understanding  of  con- 
oressional  power;  do  you  agree  with  the  statement  or  do  you  not? 

Mr.  Ki.KixniExsT.  In  the  context  of  the  way  you  are  asking  the 
(luestion  I  cannot  answer  it.  Senator,  without  studying  the  statement 
in  context. 

Senator  Muskie.  I  will  give  you  another.  This  is  President  Polk 
in  1840. 

^Ir.  Kleixdiexst.  "Who? 

Senator  IMuskie.  President  Polk.  This  is  what  he  said : 

If  the  House  of  Representatives  is  the  grand  inquest  of  the  Nation — 

And  that  is  parliamentary  language  from  the  British  experience — 

If  the  House  of  Representatives  is  the  grand  inquest  of  the  Nation  and 
should  at  any  time  have  reason  to  believe  that  there  has  been  malversation  in 
office  and  should  think  proper  to  institute  an  investigation  into  the  matter,  all 
the  archives,  public  or  private,  would  be  subject  to  the  inspection  and  control  of  a 
committee  of  their  body  and  every  facility  in  the  power  of  the  Executive  afforded 
them  to  prosecute  the  investigation. 

Do  you  agree  or  disagree? 

Mr.  Kleixdiexst.  If  that  is  interpreted  to  mean 

Senator  INIuskie.  I  have  read  it. 

'Sir.  Kleixdiexst.  I  would  disagree  with  that  statement.  If  that  was 
an  expression  of  policy  of  President  Polk  of  what  he  would  do.  that 
is  a  different  matter. 

Senator  Muskie.  I  take  it  to  be  his  understanding  of  the  constitu- 
tional powers  of  the  Congress. 

IMr.  Kleixdiexst.  I  respectfully  disagree  with  the  President  in  that 
statement. 

Senator  IMuskie.  I  would  now  like  to  ask  you  about  someone  who  is 
your  subordinate.  jNIiss  Mary  Lawton. 
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Mr.  Kleindienst.  May  I  make  a  footnote  just  for  the  record?  In 
my  prepared  remarks  I  think  I  quoted  Thomas  Jefferson  when  he 
said  that  he  reserved  "the  necessary  right  of  the  President  of  the 
United  States  to  decide,  independently  of  all  other  authority  what 
papers  coming  to  him  as  President  the  public  interest  permits  to  be 
communicated."  In  other  words,  he  carved  out  that  exception  himself, 
and  recognized  executive  privilege. 

Senator  Muskie.  When  was  that  statement  made? 

Mr.  Kleindienst.  I  now  see  that  it  was  Deputy  Assistant  Attorney 
General  Lawton  who  used  that  language.  The  language  was  taken 
from  the  Burr  case  in  her  1973  testimony,  Mary  C.  Lawton,  Deputy 
Assistant  Attorney  General,  Office  of  Legal  Counsel. 

Senator  Muskie.  This  is  not  the  question.  There  was  this  colloquy 
before  the  Subcommittee  on  Foreign  Operations  and  Government 
Information  of  the  Committee  on  Government  Operations  of  the 
House  on  April  4  of  this  year.  She  was  asked  by  Mr.  Alexander. 

Then  you  are  agreeing  that  under  your  definition,  that  the  doctrine  of  executive 
privilege  should  not  be  applied  to  wrongdoing  of  White  House  aides  vpho  may  be 
involved  in  a  criminal  conspiracy? 

Miss  Lavs^ton.  Well,  you  are  asking  me  to  endorse  the  "may  be"? 

Mr.  AuExANDER.  I  beg  your  pardon? 

Miss  Lavv^ton.  Are  you  asking  me  to  endorse  the  "may  be"? 


Miss  Lavv^ton.  Are  you  asking  me  to  endorse  the  "may  be" 
Senator  Muskie.  I  will  pass  over  that  part  of  it. 

ATisa   T.A'wrniv     T  thinlr  if  tha-ro  ic  a    /liror>t-   inmiii-T   infn 


Miss  Lawton.  I  think  if  there  is  a  direct  inquiry  into  wrongdoing  by  White 
House  aides,  there  may  well  be  no  grounds  to  assert  executive  privilege. 

Mr.  Alexander.  I  am  not  sure  I  understand  your  answer. 

Miss  Lawton.  Well,  I  think  it  would  be  proper,  for  example,  to  say  for  a 
White  House  aide  who  is  specifically  accused  of  criminal  conduct  to  say,  I  do 
not  want  to  testify  before  a  congressional  committee  until  I  have  appeared 
before  a  grand  jury  which  has  also  summoned  me. 

Mr.  Alexander.  Would  not  that  be  the  personal  right  of  that  individual  rather 
than  going  to  the  doctrine  of  executive  privilege  ? 

Miss  Lawton.  Yes  I  think  so. 

Senator  Muskie.  Later  she  said,  repeating,  "I  made  that  exception 
earlier.  This  is  with  respect  to  personal  aides  and  advisors  to  the  Pres- 
ident. I  made  that  exception  earlier.  I  think  if  you  are  inquiring  into 
the  commission  of  a  crime  specifically." 

Now,  you,  on  the  basis  of  your  testimony  this  morning,  take  a  dif- 
ferent position  on  that  question  than  Miss  Lawton? 

Mr.  Kleindienst.  Yes,  I  disagree  with  Miss  Lawton. 

Senator  Muskie.  There  is  another  point  raised  in  Miss  Lawton's  tes- 
timony in  connection  with  a  question 

Mr.  Kleindienst.  Senator  Muskie,  Mr.  Dixon  tells  me  Miss  Lawton 
came  back  that  afternoon  and  modified  that  answer  with  respect  to  the 
opinion.  I  was  not  there,  but  Mr.  Dixon  informs  me  she  did.  But  I 
disagree  with  that  first  statement. 

Senator  Muskie.  She  got  her  marching  orders  ? 

Mr.  Kleindienst.  I  am  sure  you  give  your  staff  marching  orders, 
too,  Senator  Muskie. 

Senator  Muskie.  You  say  she  got  her  marching  orders — well,  you 
denied  it,  I  guess. 

You  are  certainly  taking  privilege  as  a  protection  of  safeguards 
against  allegations  of  crime  for  aides  to  the  President.  Well,  now,  why 
should  they  have  a  special  safeguard  that  is  not  given  to  ordinary 
citizens,  a  special  safeguard  of  this  kind  ?  Frankly,  in  all  of  my  read- 
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ing  on  executive  privilege  I  have  not  previously  encountered  the  asser- 
tion that  executive  privilege  exists  for  the  President  to  protect  his  aides 
against  allegations  of  crime. 

Mr.  Kleindienst.  In  terms  of  investigations  it  is  an  academic  ques- 
tion whether  he  may  invoke  the  privilege.  No  President  has  invoked 
the  privilege  regarding  grand  jury  proceedings.  President  Nixon  has 
stated  he  will  not  invoke  it  with  respect  to  anybody  on  his  staff.  I  do 
not  believe  any  President  would. 

Senator  Muskie.  But  if  you  say  a  criminal  conspiracy  involved  the 
administration,  its  aides,  the  same  administration  appoints  the  At- 
torney General,  tlie  attorneys  under  it,  determines  what  evidence  will 
go  before  grand  juries,  what  cases  will  be  tried,  and  you  say  executive 
privilege  exists  in  part  to  protect  administrations  against  that  kind  of 
inquiry. 

"Sh:  Kletxdiekst.  Yes,  sir.  but  only  if  invoked  bv  the  President, 
under  the  doctrine  of  separation  of  powers.  That  is  to  say,  criminal  acts 
of  our  citizens  whether  by  a  Senator  or  anybody  else  should  be  very 
carefully  looked  into  under  constitutional  safeguards  our  system  has 
evolved.  No  Pi-esident  has  ever  kept  anybody  on  his  staff  away  from 
the  criminal  justice  system.  But  Presidents  in  the  past  have  directed 
their  staff  not  to  appear  before  the  Congress,  and  the  privilege  could 
go  into  something  like  that.  In  many  instances  they  said  go  do\ATi 
there  and  talk  about  your  criminal  conduct. 

We  are  talking  about  constitutional  concepts  in  the  American  sepa- 
ration of  powers  system,  not  a  parliamentary  supremacy  system. 

Senator  Muskie.  You  are  talking  about  a  congressional  right  and 
duty  and  responsibility  that  is  well  founded  in  the  Anglo-American 
system.  Legislative  bodies,  since  the  time  of  King  John  have  been 
recorded  as  the  frontline  fighters  for  the  protection  of  the  rights  of 
the  free  people  to  influence  and  control  their  government.  The  right 
of  inquiry  of  a  legislative  body  in  the  British  system  was  unchallenged 
and  unqualified.  There  is  nothing  to  suggest  the  Founders  intended  to 
qualify  it  with  respect  to  the  Congress.  They  asserted  that  this  ri^ht 
of  inquiry  stemmed  from  the  British  experience  and  no  administration 
previously  in  my  reading  of  the  history  of  this  doctrine  has  ever  as- 
serted it  in  as  broad  terms  as  you  have  this  morning.  I  think  it  is  a 
frightening  concept. 

Are  there  any  other  questions.  Senator  JMathias  ? 

Senator  Mathias.  Very  briefly. 

Mr.  Chairman,  I  think  that  the  record  does  not  fully  reflect  the 
Attorney  General's  views  on  one  subject  that  we  ought  to  get  clear, 
because  I  do  not  believe  that  he  meant  to  imply  that  we  rewrite  the 
Constitution  at  every  election,  that  if  a  President  engages  in  some 
practice  which  is  of  a  dubious  constitutionality,  and  he  should  be  sup- 
ported in  a  congressional  election  or  reelection,  that  that  would  vest 
whatever  he  had  done  with  any  greater  constitutionality  then  what  he 
had  done  in  the  first  place;  do  you  agree  with  that? 

Mr,  Kleindiexst.  I  agree  with  that. 

Senator  JVLvtiiias.  And  there  is  not  much  about  a  mandate  of  elec- 
tion when  we  are  talking  about  a  Constitution. 

Mr.  Kleindienst.  I  agree  with  that. 

Senator  Mathias.  I  was  sure  you  did,  but  the  record  was  not 
adequate. 
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Second,  in  your  statement  you  made  a  dichotomy  between  privilege 
as  applied  to  the  judicial  process  and  privilege  as  to  the  legislative 
process,  and  you  have  talked  about  the  right  of  the  executive  to  assert 
this  in  any  case.  I  was  heartened  by  your  statement  that  for  crime 
there  can  be  no  haven.  But  just  to  clarify  the  record  as  far  as  a  legisla- 
tive inquiry  is  concerned,  you  say  as  far  as  a  crime  it  would  be  an 
act  of  grace  on  the  part  of  the  President  whether  or  not  one  of  his 
aides  would  respond  to  legislative  inquiry. 

Mr.  Klp;I]vdienst.  Yes,  because  crime  in  this  country  is  prosecuted 
subject  to  our  great  civil  liberties,  it  seems  to  me.  We  have  the  most 
intricate  system  of  criminal  justice  the  world  has  ever  known.  It  is 
intricate  because  it  is  calculated  to  protect  the  rights  of  innocent  peo- 
ple under  our  very  sacred  constitutional  safeguards.  The  Congress,  in 
my  opinion,  is  not  establislied  or  situated  or  set  up  in  a  manner  to 
investigate  or  pi'osecute  people  for  crimes.  That  is  why  we  have  an 
independent  j  udiciary . 

Senator  ^NIathias,  But  this  then,  does  become  a  special  protection, 
and  I  understand  exactly  wdiat  you  are  saying  from  the  point  of  view 
of  civil  liberties. 

Mr.  Kleindienst.  It  is  a  protection  against  abuse  of  executive 
power.  You  ha\'e  an  Attorney  General  and  investigators  who  correct 
the  process. 

Senator  Mathias.  And  granted  people  who  hold  positions  have  a 
special  exposure. 

Mr.  KLEiNDiEosrsT.  Sure.  Sometimes  the  legislative  process  is  abused. 
I  almost  left  the  Republican  Party  because  of  Senator  McCarthy — 
that  is  why  I  say  that  when  you  get  into  the  extremes  of  irresponsible 
conduct  by  the  Congress  or  the  executive  branch  of  Government,  the 
final  determiner  is  the  public  of  this  country  who  make  decisions  like 
that  in  the  electorate. 

Senator  Mathias.  I  think  your  part  of  the  statement  is  clearly 
spelled  out,  but  the  imjnunity  from  the  judicial  process,  would  you 
say  that  the  response  of  one  of  the  President's  aides  to  the  command 
to  testify  was  also  a  matter  of  grace  ? 

Mr.  Kleindienst.  Well,  it  is  so  academic.  Andrew  Johnson  said  he 
could  not  be  compelled  to  appear  before  a  court.  There  is  no  Presi- 
dent in  this  country  ever  going  to,  in  my  opinion,  keep  his  close  con- 
fidential advisers  away  from  the  criminal  justice  process.  But  in  civil 
pi'oceedings  we  do  it  all  the  time.  Then  pursuant  to  our  regulations  I 
write  the  proposed  witness  a  letter  and  he  then  says  to  the  court,  that 
"By  the  direction  of  the  Attorney  General  I  must  respectfully  decline 
to  testify."  If  that  matter  is  raised  by  a  judge  he  can  set  in  motion  a 
proceeding  by  which  there  can  be  a  determination  of  it. 

But  I  hope  that  the  (luestion  in  criminal  proceedings  will  always 
be  academic,  just  as  President  Xixon  has  said  his  staff  is  amenable 
to  the  grand  jury  process.  Every  President  has,  and  I  think  every 
other  President  will. 

Senator  Mathias.  It  seems  to  me  we  could  make  it  not  only  acade- 
mic but  immaterial  if  we  could  agree  on  it. 

Mr.  Kleindienst.  What  I  say  cannot  affect  the  Constitution  of  the 
United  States. 

Senator  Muskie.  But  what  you  practice  can. 
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Mr.  Kleixdiexst.  It  is  the  (•duits,  Senator  Muskie,  that  look  at 
my  conduct  and  behavior  in  addition  to  the  Congress  every  day.  and 
I  am  very  carefully  scrutinized  by  the  Cong-ress  and  the  courts. 

Senator  Muskie.  Whetlicr  \ve  can  do  anything  about  what  we  see 
is  what  is  before  this  committee  today. 

Mr.  Kleix^diexst.  You  are  doing  pretty  well. 

Senator  Muskie.  Senator  Ervin. 

Senator  Ervix.  Maybe  I  can  sum  up  your  testimony  on  executive 
privilege.  You  concede,  I  take  it,  that  Congress  does  ha\e  tlie  powei- 
to  gather  information  for  the  purpose  of  enabling  it  to  legislate 
wisely  ? 

Mr.  Kleixdiexst.  Yes.  sir. 

Senator  Ervix.  But  you  take  the  position  that  notwithstanding  the 
fact  that  the  Constitution  impliedly  gives  this  power  to  the  Congress, 
that  Congress  cannot  obtain  any  information  wliatsoever  from  any- 
body in  the  executive  branch  of  the  Government,  or  any  document  in 
the  possession  of  the  Government,  unless  the  President  specifically 
directs  that  it  have  it  ? 

Mr.  Kleixdiexst.  Or  conversely,  if  the  President  directs  anybody 
who  has  a  document  or  information  or  directs  anyone  not  to  appear, 
that  person  would  have  the  power  not  to  comply  with  the  congressional 
request. 

Senator  Ervix.  Is  that  not  what  I  said  ? 

Mr.  Kleixdiexst.  I  like  the  way  I  put  it  better  in  emphasis,  for  one, 
this  President,  all  Presidents,  5)9.9  percent  of  the  time  cooperate  with 
the  Congress. 

Senator  Ervix.  Your  position  is  the  President  has  implied  power 
mider  the  Constitution  to  deny  to  the  Congress  the  testimony  of  any 
person  working  for  the  executive  branch  of  the  Govermncnt  or  any 
document  in  the  possession  of  anybody  working  for  the  Government? 

Mr.  Kleixdiexst.  Yes,  sir,  and  you  have  a  remedy,  all  kinds  of 
remedies,  cut  otf  appropriations,  impeach  the  President. 

Senator  Ervix'.  If  we  have  no  remedy,  we  can  do  what  you  say  in- 
directly ? 

Mr.  Kleixdiexst.  Logically,  I  would  have  to  agree  with  that  state- 
ment, Senator. 

Senator  Ervix.  I  think  the  McGrain  case  is  inconsistent  with  that 
and  also  the  Jurney  case. 

Senator  Muskie.  I  think  the  answer  is,  Senator,  the  implied  power 
of  the  White  House  to  exercise  executive  privilege  can  be  ellectively 
used 

Senator  Ervix.  I  understand  that  the  main  duty  of  the  President 
under  the  Constitution  and  the  main  thing  he  ought  to  do  under  his 
oath  of  office  is  to  "take  care  that  the  laws  be  faithfully  executed," 
and  1  do  not  believe  the  President  has  the  power  to  make  sure  the  laws 
are  not  used. 

Mr.  Kleixdiexst.  If  you  ever  found  a  President  who  abused  his 
office  you  have  your  remedy  and  it  is  very  carefully  set  forth,  and  if 
the  new  President  abuses  it  you  can  get  another  one. 

Senator  Ervix.  That  is  to  depend  upon  the  executive  branch  of  the 
Government.  If  the  President  forbids  them  to  testify  before  the  Sen- 
ate, then  the  Senate  would  haA^e  no  evidence  with  whicli  to  make  adju- 
dication. 
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Mr.  Kleindienst.  You  do  not  need  evidence  to  impeach  a  Presi- 
dent. You  get  the  resolution  passed  by  the  House  and  trial  by  the 
Senate  and  if  the  Senate  votes  on  that  trial,  and  if  the  Senate  agrees, 
he  is  impeached.  That  is  the  end  of  it. 

Senator  Ervin.  You  cannot  try  cases  without  evidence,  even  im- 
peachment trials. 

Mr.  Kleindienst.  Senator  Ervin,  that  impeacliment  power  should 
not  be  abused,  is  apparent.  That  is  why  Presidents  do  not  abuse  this 
privilege  power.  President  Nixon  has  invoked  this  doctrine  only  four 
times. 

Senator  Ervin.  That  is  why  the  Chief  Justice  is  sent  over,  to  preside. 

]Mr.  Kleixdienst.  Because  you  misbehaved  yourself?  I  would  say 
that  the  next  impeachment  would  be  the  Chief  Justice  and  we  get 
ourselves  a  new  Chief  Justice. 

Senator  INTuskie.  You  are  tossing  aroimd  proposals  rather  recklessly, 
Mr.  Attorney  General. 

INIr.  Keeixdienst.  Thank  you  for  the  honor  and  pleasure  of  being 
here,  and  T  appreciate  your  hospitality. 

Senator  Muskie.  We  can,  I  hope,  find  a  mutual  time  to  discuss  the 
other  subject. 

!Mr.  Kleindienst.  Yes,  sir.  I  will  even  do  it  if  it  is  inconvenient. 

Senator  Mtjskie.  Our  next  witness — may  I  say  Senator  Fulbright 
was  scheduled  to  be  our  first  witness.  He  will  testify  on  Thursday. 

For  our  last  witness,  I  would  like  to  invite  Mr.  Clark  Clifford,  who 
wns  leq-fil  counsel  to  President  Truman  and  was  Secretary  of  Defense 
for  President  Johnson. 

We  are  delighted  to  have  you  here  as  our  next  instructor. 

STATEMENT  OF  CLARK  CLIFFORD.  FORMER  SECRETARY   OF 

DEFENSE 

Mr.  Clifford.  I  liave  a  short  statement.  I  believe  I  can  read  it  in  20 
minutes. 

Senator  Muskie.  Senator  Mathias  would  like  to  say  a  word  to  one 
of  his  constituents. 

Senator  Mathias.  I  would  like  to  welcome  one  of  my  most  distin- 
guished constituents  whose  patience  this  morning,  I  think,  has  equaled 
his  distinguished  reputation. 

Mr.  Clifford.  Thank  you,  Senator. 

As  T  listened  to  the  Attorney  General  it  occurred  to  me  that  your 
scheduling  has  been  excellent,  because  I  think  the  hearing  this  morn- 
ing wnll  turn  into  something  of  an  adversary  proceeding. 

T  welcome  your  invitation  to  appear  here  today  because  the  sub- 
ject of  your  8-day  inquiry  is  both  current  and  important.  T  have  the 
feeling  that  the  public  considers  this  matter  to  be  of  vital  import  and 
that  it  will  view  with  increased  interest  the  results  of  vour  inquiry. 

So  much  emphasis  has  recently  been  placed  on  the  question  of 
executive  privilege  and  the  conflict  between  the  executive  branch  and 
the  Congress  on  this  question  that  one  fundamental  fact  is  often  over- 
looked. Although  our  branches  of  Government  are  separate,  it  has 
always  been  assumed  that  they  will  work  together  for  the  benefit  of 
our  people  and  the  Nation.  It  seems  to  me  that  our  system  would  work 
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more  effectively  and  more  efficiently  if  we  were  to  place  greater  em- 
phasis upon  the  responsibility  of  our  branches  to  work  in  harmony 
rather  than  constantly  to  dramatize  their  separateness. 

There  has  long  been  controversy  over  the  right  of  the  Congress  to 
procure  information  from  the  executive  branch.  If  the  Congress  is  to 
be  fully  informed,  it  must  get  information  from  the  executive  branch 
of  our  Government.  For  Congress  to  function  effectively,  it  must  have 
the  facts.  In  this  regard,  it  is  clear  from  decisions  of  our  courts  that 
Congress  has  a  broad  investigatory  power.  For  Congress  to  legislate 
intelligently,  it  must  be  well  informed.  For  it  to  be  well  informed,  it 
must  have  a  wide-ranging  ability  to  investigate  and  procure  the  facts. 

There  has  grown  up  during  the  years  the  tradition  and  general  ac- 
ceptance of  the  theory  that  certain  types  of  information  can  be  with- 
held by  the  executive  branch  when  its  disclosure  would  be  inconsistent 
with  the  welfare  of  the  country.  There  is  no  direct  constitutional  au- 
thorization for  this  privilege  to  be  exercised  by  the  executive  branch, 
nor  is  there  any  case  law  that  specifically  adjudicates  such  authority 
on  the  part  of  the  Chief  Executive.  In  view  of  this  status  of  the  law, 
it  would  appear  appropriate  that  the  privilege  claimed  by  the  execu- 
tive branch  must  be  strictly  construed. 

There  will  always  be  differences  between  the  Congress  and  a  Chief 
Executive,  but  it  is  axiomatic  that  our  Government  operates  more 
effectively  when  the  Chief  Executive  makes  every  reasonable  effort  to 
comply  with  the  requests  of  Congress  in  supplying  the  Congress  with 
information  through  the  medium  of  interrogation  of  witnesses  or  the 
production  of  papers,  or  both. 

There  was  a  reasonable  basis  to  anticipate  that  the  present  admin- 
istration would  be  liberal  in  supplying  information  to  the  Congress 
and  in  making  witnesses  available  for  purposes  of  interrogation. 

In  1948,  when  President  Nixon  was  a  member  of  the  House  of  Rep- 
resentatives, an  effort  was  made  to  obtain  certain  information  from  the 
Secretary  of  Commerce.  At  that  time.  President  Truman  issued  an 
order  denving  such  information  to  Congress.  Speaking  on  this  sub- 
ject on  the  floor  of  the  House,  Mr.  Nixon  made  the  following 
statement : 

I  am  now  going  to  address  myself  to  a  second  issue  which  is  very  important. 
The  point  has  been  made  that  the  President  of  the  United  States  has  issued  an 
order  that  none  of  this  information  can  be  released  to  the  Congress  and  that, 
therefore,  the  Congress  has  no  right  to  ([uestion  the  judgment  of  the  President  in 
making  that  decision. 

I  say  that  that  proposition  cannot  stand  from  a  constitutional  standpoint  or 
on  the  basis  of  the  merits  for  this  very  good  reason:  That  would  mean  that  the 
President  could  have  arbitrarily  issued  an  Executive  order  in  the  Meyers  case, 
the  Teapot  Dome  case,  or  any  other  case  denying  the  Congress  of  the  United 
States  information  it  needed  to  conduft  an  investigation  of  the  Executive  Depart- 
ment and  the  Congress  would  have  no  right  to  question  his  decision. 

Any  such  order  of  the  President  can  be  Muestioned  by  the  Congress  as  to 
whether  or  not  that  order  is  justified  on  the  merits. 

Also,  on  March  24,  1969,  President  Nixon  sent  a  memorandum  to 
cabinet  officers  and  heads  of  agencies  which  read,  in  ])ai't,  as  follows: 

The  policy  of  this  Administration  is  to  connily  to  the  fullest  extent  possible 
with  Congressional  requests  for  information.  While  the  Executive  Branch  has 
the  responsibility  of  withholding  certain  information  the  disclosure  of  which 
would  be  iiK'onipatible  with  the  public  interest,  this  Administration  will  invoke 
this  authority  only  in  the  most  compelling  circumstances  and  after  a  rigorous 
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inquiry  into  the  actual  need  for  its  exercis-e.  For  those  reasons  Executive  privi- 
lege will  not  be  used  without  specific  Presidential  approval. 

Further  encouragement  was  given  from  a  comment  by  President 
Nixon  at  a  nc^^■s  conference  on  January  31,  1973,  when  he  stated  the 
following : 

I  will  simply  say  the  general  attitude  I  have  is  to  be  as  liberal  as  possible  in 
terms  of  making  people  available  to  testify  before  the  Congress,  and  we  are  not 
going  to  use  executive  privilege  as  a  shield  for  conversations  that  might  be  just 
embarrassing  to  us,  but  that  really  do  not  deserve  executive  privilege. 

Again,  on  March  12,  1973,  President  Nixon  made  the  following 
statement : 

Executive  privilege  will  not  be  used  as  a  shield  to  prevent  embarrassing  infor- 
mation from  being  made  available  but  will  be  exercised  only  in  those  particular 
instances  in  wliich  disclo.sure  would  harm  the  jtublic  interest. 

The  h()j)e  tluit  tlie  executive  branch  would  be  readily  forthcoming 
with  information  was  seriously  and  adversely  affected  when  President 
Nixon  on  March  12.  1073,  informed  the  Congress  that  members  and 
former  members  of  the  President's  personal  staff  would  not  be  per- 
mitted to  testify  in  a  formal  appearance  before  a  committee  of  the 
Congress.  This  constitutes  an  exceedingly  broad  restriction  and,  in 
addition,  goes  farther  than  any  other  President  has  gone.  I  do  not 
recall  any  other  President  contending  that  executive  privilege  attaches 
to  individuals  wdio  served  in  the  White  House  but  who  have  since  left 
and  returned  to  i)rivate  life. 

Apparently,  tlie  Watergate  incident  has  had  a  great  effect  upon 
President  Nixon's  attitude.  Many  writers  and  many  officials  of  both 
parties  have  reconnnended  that  there  be  a  full  and  complete  disclosure 
of  the  part  played  by  staff  members  within  the  White  House  but  these 
recommendations  have  been  ignored. 

We  know  from  legal  proceedings  that  have  already  taken  place  that 
a  group  of  men  invaded  Democratic  headquarters  for  purposes  of  sur- 
veillance and  sabotage.  Seven  individuals  have  either  pleaded  guilty 
or  have  been  found  guilty  in  a  jury  trial.  We  know  that  funds  paid  to 
these  individuals  came  from  the  Committee  to  Ke-Elect  the  President. 
A  Mr.  Lidd}'  was  apparently  in  charge  of  certain  phases  of  the  opera- 
tion and  he  has  refused,  and  continues  to  refuse,  to  testify  from  whom 
he  received  his  orders.  Congressional  committees  engaged  in  an  in- 
quiry into  possible  wrongdoing,  lja\"e  desired  the  testimony  of  staff 
membei'S  in  this  limited  area.  Mr.  John  Dean,  who  is  on  the  Wliite 
House  staff,  apparently  has  substantial  information  regarding  the 
Watergate  affair.  Mr.  Nixon  has  informed  the  Congress  that  he  re- 
fuses to  permit  Mr-.  Dean  to  testify  before  congressional  committees. 

The  President  of  the  United  States,  at  different  times,  wears  four 
separate  hats.  He  wears  one  as  Chief  Executive  of  the  Nation.  He 
wears  another  as  Commander  in  Chief  of  the  Armed  Forces.  He  wears 
another  as  chief  ceremonial  officer  of  the  Nation.  His  fourth  hat  is 
that  of  political  leader  of  his  party. 

While  one  can  visualize  situations  in  which  a  President  could  prop- 
erly preserve  the  confidential  relationships  that  develop  while  he  is 
wearing  the  first  three  hats,  it  is  difficult  to  believe  that  the  same  privi- 
lege is  created  when  he  is  wearing  his  fourth  hat  as  head  of  his 
political  party.  In  his  political  capacity,  he  is  not  engaged  in  contacts 
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with  foreign  powers  or  with  the  usual  duties  associated  witli  the  office 
of  the  Chief  Executive.  The  Water<rate  scandal  falls  solely  and  dra- 
matically within  the  political  field.  In  the  conduct  of  the  reelection 
campaign  and  related  matters,  stall'  men  working  for  the  President  are 
also  functioning  in  a  political  capacity.  It  would  seem  to  me  that  when 
a  President  has  his  political  hat  on.  and  members  of  his  staff  are  serv- 
ing as  extensions  of  his  political  operations,  no  prixilege  extends  to 
their  activities  an}-  more  than  some  type  of  privilege  would  extend  to 
the  political  head  of  the  opposition  party.  These  activities  are  clearly 
outside  the  nature  of  their  employment  in  the  Nation's  business. 

The  Congress  and  the  executi\e  branch  have  been  at  odds  over  the 
years  regarding  the  obligation  of  the  executive  branch  to  furnish  the 
Congress  with  information.  It  might  be  of  value,  at  this  time,  to  at- 
tempt to  lay  down  guidelines  that  would  help  solve  this  dilemma. 

It  is  my  opinion  that  executive  [)rivilege  can  exist  only  when  its 
invocation  serves  the  national  interest.  Certain  simple  commonsense 
tests  can  be  employed  in  this  determination  : 

(1)  Where  the  inquiry  is  being  made  into  activities  of  subordinates 
[)erformed  outside  the  regular  course  of  their  employment,  the  with- 
holding of  information  on  claim  of  executive  privilege  cannot  be  in 
the  national  interest. 

(2)  The  protection  of  confidential  communications  between  a  Presi- 
dent and  one  of  his  advisers  has  classically  been  considered  to  be  in  the 
national  interest  because  it  insures  the  full  and  candid  expression  of 
views  which  assists  the  President  in  discharging  his  responsibilities, 

(0)  Any  claim  that  the  national  interest  is  served  by  the  withholding 
of  information  under  other  than  these  limited  circumstances  requires 
that  the  executive  branch  bear  a  \ery  heavy  burden  of  proof. 

As  an  illustration,  any  personal  involvement  Mr.  Dean  may  have 
had  in  the  Watergate  scandal  would  not  constitute  activity  in  the 
regular  course  of  his  employment.  Accordingly,  I  am  jjersuaded  that 
the  withholding  of  Mr.  Dean's  testimony  would  not  be  in  the  national 
interest.  I  believe  the  exact  opposite  to  be  true. 

It  is  my  belief  that  Congress  must  have  a  broad  range  of  authority 
to  investigate  alleged  wrongdoing  in  the  executive  branch.  If  execu- 
ti\e  prixilege  is  improperly  used,  then  facts  can  be  concealed  within 
the  executive  brancli  that  should  be  publicly  aired  so  that  the  Con- 
gress and  the  ])eople  will  be  informi'd.  The  answer  is  sometimes  given 
that  a  grand  jury  can  be  sununoiu'd  and  the  public  is  protected  through 
(he  normal  functions  of  a  grand  jury  incjuiring  into  alleged  wrong- 
doing. From  a  practical  standpoint,  this  is  an  inadequate  remedy. 
Representatives  of  the  executive  branch  control  the  operations  of  a 
grand  jury  and  have  sole  discretion,  as  to  what  evidence  should  be 
presented  to  the  jury  and  what  evidence  slioidd  be  kept  from  the  grand 
jury.  This  does  not  constitute  a  sudicient  protection  for  tlie  honest  and 
etfective  operation  of  our  Government.  One  must  keep  in  mind  also 
that  one  of  the  historic  arguments  nmde  by  the  executive  branch  in 
support  of  the  privilege  is  that  a  President  should  be  able  to  talk  in 
complete  confidence  with  meml)ers  of  his  staff  and,  therefore,  such  in- 
dividuals should  not  be  subjected  to  congressional  interrogation.  It 
would  be  appropriate  at  this  point  to  suggest  that  the  Congress  would 
very  likely  be  willing  to  refrain  from  questioning  White  House  staff 
men  on  tlieir  conversations  with  the  President.  What  they  are  inter- 
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Gsted  in  are  the  contacts  that  such  individuals  have  with  those  impli- 
cated in  the  Watergate  affair,  and  other  actions  of  the  Committee  to 
lie-elect  the  President,  which  subverted  the  country's  political  process. 

Another  way  of  looking  at  it  is  to  suggest  that  if  President  Nixon 
Avas  fully  informed  with  reference  to  the  Watergate  affair  and  dis- 
cussed it  in  detail  with  his  staff'  before  and  after  the  events  took  place, 
the  argument  might  be  made  that  such  conversations  were  privileged, 
but  if  President  ^lixon  should  take  the  position  that  he  knew  nothing 
of  the  Watergate  case,  and  was  in  no  way  involved,  then  I  am  unable 
to  understancl  how  a  claim  of  privilege  could  be  asserted.  Under  these 
circumstances,  the  doctrine  of  executive  privilege  is  to  protect  the  rela- 
tionsliip  between  the  President  and  the  staff  members  involved.  It 
would  seem  to  me  that  if  ther-e  is  no  such  relationship  existing  with 
reference  to  the  Watergate  affair,  then  no  privilege  can  exist.  I  do  not 
see  liow  a  President  can  have  it  both  ways. 

This  point  was  touched  upon  obliquely  within  the  last  few  days 
when  a  Justice  Department  official  testified  before  a  House  subcom- 
mittee regarding  their  desire  to  have  JNIr.  John  Dean  testify.  Such  of- 
ficial stated  that  President  Nixon  could  not  invoke  executive  privilege 
if  the  Congress  at  the  time  was  specifically  looking  into  the  question 
of  wrongdoing  or  the  possible  commission  of  a  crime.  The  daily  press 
quotes  the  Justice  official  as  saying,  on  April  4,  1973,  the  following: 
"If  you  are  inquiring  into  the  commission  of  a  crime  specifically,  then 
the  privilege  does  not  apply."  The  press  further  reports  that,  after  a 
luncheon  recess,  the  official  changed  her  testimony  and  stated  that  the 
President  alone  has  the  prerogative  of  deciding  whether  there  has 
been  any  wrongdoing  and,  therefore,  of  determining  whether  to  invoke 
the  privilege.  The  testimony  of  the  official  in  the  morning  recognized 
the  investigatory  rights  of  the  Congress,  but  such  right  was  completely 
nullified  in  the  afternoon  by  advancing  the  argument  that  the  Presi- 
dent was  the  sole  arbiter  as  to  whether  there  had  been  any  wrong- 
doing. The  Justice  Department  giveth,  and  the  Justice  Department 
taketh  awav. 

Another  position  taken  by  President  Nixon  has  caused  widespread 
comment.  He  stated  recently  that  executive  exemption  extended  not 
only  to  persons  still  in  the  employ  of  the  White  House,  but  even  to 
those  who  had  left  Government  and  returned  to  private  life.  It  was 
quickly  noted  that  such  policy  would  cover  Mr.  Chapin,  who  served 
as  appointments  secretary  to  President  Nixon  during  much  of  the 
period  involved  in  the  Watergate  affair  and  other  political  subversions. 
If  this  principle  is  carried  to  its  logical  conclusion,  it  would  apparently 
mean  that  a  few  days  or  a  few  weeks  spent  in  the  White  House  Avould 
j)rovide  a  lifetime  immunity  to  such  employees,  unrelated  to  his  confi- 
dential communications  with  the  President.  Can  one  honestly  believe 
tli-it  any  such  principle  exists  within  our  system  of  government? 

The  privilege  has  been  extended  in  other  ways  also.  For  example. 
I  note  that  the  General  Accounting  Office  testified  the  other  day  that 
Mr.  Dean,  last  November,  refused  to  provide  passenger  manifest  data 
for  Presidential  aircraft.  He  stated  at  the  time  that  "such  information 
has  traditionally  been  considered  personal  to  the  President  and  thus 
not  the  proper  subject  of  congressional  inquiry.''  The  privilege  has 
now  been  expanded  to  all  areas  which  are  considered  personal  to  the 
President. 
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It  is  clear  that  we  have  reached  a  complete  impasse.  The  Congress 
has  continued  to  exert  its  ri<^ht  and  need  to  get  the  facts  while  Pres- 
ident Nixon  and  his  representatives  contend  in  effect,  that  the  Pres- 
ident has  unrestricted  discretion  to  withhold  information  from  the 
legislative  )>ranch.  I'nder  these  circumstances,  the  Congress  can  grum- 
ble  and  complain  ab(nit  the  l*resident's  lack  of  cooperation.  They  then 
can  hold  some  additional  hearings  and,  when  it  is  all  over,  be  right 
back  where  they  started  from. 

I  suggest  tliat  the  time  has  come  for  a  showdown.  The  Watei-gate 
case  and  subseijuent  political  subversions  present  clear  issues.  I  favor 
obtaining  a  judicial  determination  of  the  issues  that  have  been  raised. 

An  appropriate  witness  can  be  asked  to  appear  and,  upon  declining, 
can  be  subpenaed.  Failure  to  a])poar  can  be  ti-eated  as  contempt  of  the 
Congress  and  a  justiciable  controversy  can  be  brought  about.  A  full 
record  can  then  be  made  of  the  facts  involving  the  witness  in  question 
and  the  need  of  the  Congress  and  the  people  for  the  facts  regarding 
the  witness'  participation  in  the  claimed  wrongdoing.  Perhaps  it  would 
be  advisable  to  combine  the  issues  raised  by  the  protection  extended 
to  Ml-.  Dean  and  ^Nlr,  Chapin. 

It  is  not  necessary  that  the  present  impasse  be  permitted  to  continue 
indefinitely.  Although  it  will  take  a  considerable  period  of  time,  thei-e 
can  ultinuitely  be  a  clarification  by  the  courts  that  will  guide  Members 
of  Congress  and  those  in  the  executive  branch.  It  appears  to  me  that 
two  major  tests  regarding  a  witness  can  be  presented  to  the  courts: 

(1)  Is  the  in(|uiry  directed  to  the  activities  of  an  employee,  within 
the  official  scope  of  his  employment  ? 

(2)  Even  if  the  questioned  activities  were  within  the  scope  of  his 
emplovment,  is  it  nonetheless  in  the  national  interest  for  the  employee 
to  testify? 

It  appears  that  the  national  interest  question  is  the  most  vital.  Con- 
gress contends  that  the  national  interest  demands  certain  information. 
President  Nixon  replies  by  saying  that  the  national  interest  demands 
the  concealment  of  certain  facts.  Some  might  consider  that  the  ex- 
pression "national  interest''  is  an  unduly  broad  term  but.  in  the  past, 
other  broad  terms  have  been  used  and  our  courts  have  defined  them. 
The  5th  and  14tli  amendments  to  our  Constitution  use  the  expres- 
sion "due  process  of  law."  This  expression  has  very  broad  implications, 
but  the  courts  have  given  us  clear  guidelines  by  their  interpretations 
under  various  circumstances. 

This  committee  has  before  it  for  consideration  S.  858.  a  bill  intro- 
duced by  Senator  Fidbright,  and  S.J.  Res.  72,  a  joint  resolution  intro- 
duced by  Senator  Ervin.  I  prefer  the  Ervin  resolution  to  the  Ful- 
bright  bill.  There  would  likely  be  considerable  controversy  over  the 
Fulbright  bill  and  a  possible  veto  if  it  were  passed.  I  think  this  would 
cloud  the  issues.  The  Ervin  resoluti(m.  on  the  other  hand,  is  not  sus- 
ceptible to  a  veto  and  provides  a  procedure  that  could  lead  to  a  clari- 
fication of  this  troublesome  issue.  Moreover,  the  purpose  of  Congress 
at  this  stage  should  be  to  declare  its  understanding  of  the  purpose  and 
limits  of  the  doctrine  of  executive  privilege.  "What  is  i-equired  is  not 
new  legislation,  but  a  clarification  of  the  implications  of  the  consti- 
tutional separation  of  powers. 

It  is  my  reconnnendation  that  the  Ervin  resolution  be  acted  upon  and 
that  the  groundwork  be  laid  to  present  a  case  to  the  courts.  The  cir- 
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cumstances  surroiindino-  tlio  Watergate  scandal  and  related  incidents, 
and  the  witnesses  involved,  present  the  basis  of  a  case  to  be  submitted 
to  the  courts.  I  do  not  know  when  a  better  set  of  facts  will  ever  be 
presented  to  the  Congress.  It  is  my  opinion  that  the  doctrine  of  exec- 
utive privilege  has  been  broadened  to  an  unacceptable  extent,  and  I 
believe  that  the  courts  would  so  rule. 

I  feel  strongly  that  the  public  interest  demands  that  steps  be  taken 
to  settle  the  question.  The  result,  in  my  opinion,  will  be  that  the  Con- 
gress and  the  people  will  have  access  to  information  that  is  now  denied 
them. 

Thank  you,  Mr.  Chairman.  That  ends  the  statement. 

Senator  Muskie.  Thank  you. 

Senator  Ervin  has  to  get  to  the  floor  in  connection  with  legislation. 
So  with  deference  to  him.  without  objection.  Senator  Ervin  will  begin 
the  questioning. 

Senator  Ervin.  I  just  want  to  commend  you  on  what  I  think  is  the 
most  total  and  succinct  statement  I  have  ever  read  on  executive  privi- 
lege. It  also  affords  a  very  practical  way  by  which  to  determine  whe- 
ther executive  privilege  applies  in  a  particular  case. 

As  I  interpret  your  statement,  there  is  a  necessity  for  the  President 
to  receive  from  his  advisers  uninhibited  advice  when  he  undertakes  to 
decide  what  course  of  action  should  be  taken  in  making  some  decision 
with  respect  to  performance  of  his  constitutional  legal  duties;  is  that 
not  true? 

Mr.  Ct.ifford.  Yes,  sir. 

Senator  Ervtx.  As  you  point  out,  if  the  President  had  no  connection 
with  the  so-called  Watergate  affair  and  had  no  knowledge  of  the 
Watergate  affair,  there  is  no  basis  whatever  for  the  invoking  of  execu- 
tive privilege,  is  there  ? 

Mr.  Clifford.  That  is  my  belief. 

Senator  Ervtx.  Do  you  know  of  any  instance  where  executive  privi- 
lege has  been  invoked  to  conceal  illegal  conduct? 

Mr.  Clifford.  I  am  not  familiar  with  such  an  incident  in  our 
history. 

Senator  Ervin.  I  think  you  have  set  out  the  three  salient  rules, 
which  are  very  simple,  and  I  think  are  easier  by  application,  by  which 
we  can  determine  in  a  particular  case  where  the  executive  privilege 
ought  to  be  sustained. 

As  I  say,  I  want  to  compliment  you  on  it  because  I  do  not  think  it 
Avould  be  possible  to  phrase  better  a  statement  of  the  theory  of  execu- 
tive privilege  or  to  provide  a  more  practical  way  of  measuring  in  a 
given  case  where  the  executive  privilege  could  be  invoked. 

Mr.  Clifford.  I  noted  with  interest  that  some  2  years  ago  in  1971, 
you  conducted  lengthy  hearings.  You  had  scholars  and  lawyers  and 
Government  representatives  and  maybe  800  or  900  pages  of  testimony, 
and  it  was  a  very  scholarly  work,  but  it  did  not  get  anywhere.  Now, 
here  we  are,  April  1973,  and  w'e  are  where  we  were  2  years  ago  when 
those  hearings  started,  or  even  4  years  ago  or  5  years  ago.  The  situation 
that  confronts  us  now  was  dramatized  by  two  opinions  by  Attorneys 
General,  one  back  in  about  1954  and  one  again  in  1958.  In  both  of 
those  instances  there  is  an  expression  used  that  I  think  clarifies  this 
issue.  Each  time  the  Attorney  General  stated  that  a  President  of  the 
Ignited  States  has  "uncontrolled  discretion"  as  to  what  evidence  or 
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^A-itnesses  he  will  permit  to  be  produced.  As  I  listened  to  the  Attorney 
General  today  he  did  not  use  tliat  expression,  but  that  was  the  thrust 
of  his  remarks.  If  tlie  President  says  no,  a  witness  does  not  go.  There 
may  be  21/4  million  employees  in  the  executive  branch  of  the  Govern- 
ment. Mr.^Kleindienst  says  if  the  President  says  no,  even  the  lowest 
shall  not  go. 

It  seems  to  me  we  have  a  clear  and  concise  and  unalterable  conflict. 
I  would  venture  that  under  these  circumstances,  we  could  go  through 
this  hearing,  and  you  could  have  another  hearing  2  years  from  now 
and  wo  still  would  not  know  what  the  ground  rules  are. 

I  suggest  that  an  invitation  be  issued  to  a  White  House  staff  mem- 
ber. If  he  declines  to  appear,  he  should  be  served  wath  a  subpena.  If 
he  still  fails  to  appear,  the  sergeant  at  arms  should  go  to  his  home  and 
arrest  him.  He  should  then  be  bi-ought  to  the  Senate  and  placed  under 
teclinical  detention.  Ilis  counsel  would  then  go  to  the  court  for  a  writ 
of  habeas  corpus.  In  this  manner  a  clear  court  decision  would  be  ob- 
tained. The  issues  would  be:  One,  did  the  acts  of  the  staff  member 
Ofcur  within  the  ordinary  course  of  his  employment?  If  they  did  then 
vou  have  to  look  further.  But  if  they  did  not  occur  within  the  ordinarv 
course  of  his  employment  you  do  not  have  to  go  any  further.  Plis 
actions  are  not  subject  to  executive  privilege  if  he  was  operating  out- 
side the  scope  of  his  employment. 

One  might  iind  in  tlie  Watergate  situation  that  this  set  of  facts 
would  occur  in  a  number  of  instances. 

The  second  issue  is :  If  the  individual  is  operating  within  the  course 
of  his  em[)loyment,  then,  would  the  concealment  of  that  evidence,  or  in 
other  words  the  refusal  to  permit  that  evidence  to  come  out  be  in  the 
national  interest?  I  think  the  court  would  look  at  that  with  consid- 
erable interest. 

My  own  vieAv  of  it  is  that  I  know  of  no  reason  today  why  staff  mem- 
bers in  the  White  House,  possibly  involved  in  the  Watergate,  should 
not  be  produced.  What  possible  claim  is  there  that  if  Mr.  Dean  or 
]\Ir.  Chapin  or  any  of  the  other  men  involved  refused  to  testify  that 
that  Avoulcl  be  contrary  to  tlie  national  interest?  Mr.  Nixon  has  not 
told  us  what  the  explanation  is.  Mr.  Kleindienst  has  not  told  us.  No 
one  has  told  us  why  it  would  be  contrary  to  the  national  interest  for 
tliese  men  to  appear  and  testify  before  the  Senate  committee.  We  have 
aliH^ady  gone  through  the  grand  jury  inquiry  and  the  charade  of  a 
trial.  Only  a  carefully  selected  part  of  the  facts  were  presented  to  the 
grand  jury.  Only  certain  issues  were  raised  within  a  very  narrow  area 
in  the  course  of  the  trial.  Each  day  the  play  went  on.  But  it  was  not 
a  trial  I  vroulcl  refer  to  ordinarily  as  representative  of  our  system  of 
jurisprudence  where  you  have  two  sides  engaged  in  an  adversary 
proceeding.  It  looked  to  me  more  like  the  opponents  were  partnei-s. 

Senator  Eiivix.  One  time  I  was  holding  court,  and  a  man  wanted  to 
be  excused  from  the  jury  panel  on  the  grounds  he  was  deaf  in  one  ear. 
and  I  said,  'We  will  wait  to  see  whether  you  Avill  be  selected  to  be  on  a 
grand  jury,  because  a  grand  jury  hears  only  one  side  of  a  case." 

I  certainly  agree  with  you  it 'is  time  for  a  showdown  if  we  have  to 
have  it  on  this  question.  I  sincerely  hope  that  the  President  will  relent 
and  permit  White  House  aides  to  come  down  and  give  testimony  so 
that  the  hearings  can  be  completed  in  a  reasonable  time. 
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But  so  far  as  I  am  concerned,  and  I  believe  the  majority  of  the  Sen- 
ate will  agree  with  me,  we  will  have  a  showdown  if  it  is  necessary.  I 
think  apart  from  other  considerations  there  have  been  certain  charges 
in  news  media  concerning  White  House  aides,  and  I  should  think  tliey 
would  want  to  come  down  and  testif}^  before  the  committee,  if  they  are 
innocent  of  any  wrongdoing ;  and  I  think  the  President  ought  not  to 
require  them  to  be  branded  with  a  stigma  which  they  are  denied  by 
him  the  right  to  remove. 

I  think  the  Attorney  General  mentioned  the  rights  of  innocent  peo- 
ple, and  it  seems  to  me  that  an  aide  who  has  been  unjustly  charged  in 
the  news  media  ought  to  have  a  right  to  come  down  and  vindicate  his 
reputation  and  not  be  deprived  of  that  right  by  the  President  of  the 
United  States  or  any  other  person  on  the  face  of  this  earth. 

Thank  you  very  much,  1  hate  to  have  to  go  at  this  point,  but  I  must 
go  to  the  Senate  floor. 

Senator  Mlskie.  I  think  there  is  another  ambiguity  in  the  record. 
Is  executive  privilege  something  to  be  asserted  by  the  President  in  all 
cases  himself  ^ 

Mr.  Clifford.  I  believe  that  it  started  that  way,  but  it  has  now  be- 
come so  expanded  that  we  have  any  number  of  persons  asserting  that 
particular  privilege.  Incidentally,  I  listened  with  interest  when  the 
question  was  asked,  ''when  vras  the  expression  of  'executive  privilege' 
first  used?" 

An  investigation  of  tliat  has  been  made,  at  great  length,  by  an  ex- 
cellent scholar  and  he  found  it  was  not  used  by  Presidents  Washing- 
ton or  Jefferson  or  Madison.  It  was  not  used  at  any  time  in  the  18th 
century  or  the  19th  century.  It  was  not  used  until  the  Eisenhower  ad- 
ministration, and  then  for  the  fii'st  time  the  expression  ''executive 
privilege''  was  launched.  Now  it  is  presented  today  as  though  it  were 
advanced  by  President  Washington. 

But  getting  back  to  the  question  that  you  asked.  It  seems  to  me  that 
we  are  not  resolving  it  now  because  Mr.  Kleindienst°s  statements  today 
are  the  same  that  were  given  back  in  1954  by  Mr.  Brownell  and  in  1958 
by  William  Rogers,  who  was  then  Attorney  General.  They  took  ex- 
actly the  same  position  then  that  Mr.  Kleindienst  takes  now.  I  think  it 
is  a  matter  of  fact,  instead  of  our  making  progress  we  liave  retro- 
gressed because  the  theory  has  been  extended  more  widely  all  the  time. 

Senator  Muskie.  I  am  inclined  to  agree  with  you  that  perhaps  we 
have  reached  the  point  where  we  ought  to  resolve  this  by  a  procedure 
similar  to  that  which  you  have  described. 

As  a  matter  of  fact,  if  I  recall  one  of  the  President's  recent  press 
conferences  he  welcomed  a  judicial  resolution.  So  I  take  it  he  would 
not  take  offense  if  the  Senate  should  decide  ? 

]\Ir.  Cliffoud.  He  did  specifically  say  he  would  welcome  a  judicial 
test  of  this  issue. 

Senator  Matiiias.  I  was  impressed,  Mr.  Chairman,  by  the  clear  and 
thoughtful  statement  Mr.  Clifford  has  given  us.  I  subscribe  to  the 
thrust  of  his  argument. 

To  be  the  deviPs  advocate  for  a  moment,  I  would  like  to  probe  on 
his  advice  that  the  time  has  come  for  a  confrontation  on  this  subject. 
Among  country  lawyers  we  often  think  a  thin  file  with  a  release  in  it 
is  better  than  a  Supreme  Court  judgment  sometimes.  I  am  reluctant 
to  see  a  kind  of  final  confrontation  at  this  moment  in  history  between 
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the  executive  and  the  legishitive  branches  which  in  itself  would  be  an 
admission  that  the  element  of  good  will  that  has  sustained  this  antique 
Constitution  of  ours  so  long  has  finally  failed.  Checks  and  balances 
have  built  into  them  the  constant  threat  of  a  confrontation  whicli 
brings  the  Avhole  svstem  to  stalemate. 

It  seems  to  me  it  would  be  almost  the  first  time  in  our  history,  save, 
say,  for  the  Civil  War  itself,  where  the  Constitution  has  failed  us, 
that  we  have  come  to  a  point  where  the  Government  simply  cannot 
by  actions  of  men  of  good  will  working  together  solve  this  problem. 

I  wonder  if  you  see  any  possible  solutions  to  this  problem,  as  grave 
as  Senator  Ervin  has  painted  it  and  as  you  j^aint  it. 

Mr.  Clifford.  One  alternative  w^ould  be  for  President  Nixon  to 
change  his  position.  That  Avould  solve  the  problem.  I  do  not  see  any 
present  likelihood  of  that  occurring. 

Another  alternative  would  be  for  the  Senate  to  indicate  they  have 
changed  their  attitude  and  thej^  do  not  want  to  call  the  witnesses  up. 
I  do  not  think  that  is  a  very  attractive  position. 

The  Supreme  Court  has  resolved  many  issues  that  have  involved  our 
Government  on  important  questions. 

At  one  time  the  Supreme  Court  had  to  settle  the  question  as  to 
whether  it  had  the  right  to  declare  that  the  actions  of  another  branch 
of  government  were  unconstitutional.  That  decision  was  made  and 
the  Court  accepted  that  responsibility.  In  this  particular  instance  I  do 
not  know  who  is  going  to  give.  I  do  not  expect  President  Nixon  is,  and 
I  do  not  expect  that  the  Senate  is.  ;  -,.  ■ 

It  does  not  alarm  me.  as  a  lawyer,  for  us  to  go  about  our  business  as 
we  would  ordinarily  and  contemporaneously  get  a  court  test  of  this 
impasse.  I  think  that  when  a  court  looks  at  the  question :  it  is  in 
the  national  interest  to  expand  the  theory  of  executive  pi-ivilege  as 
enormously  as  it  has  been  expanded,  I  think  the  court  is  likely  to  say 
''No."  Also  I  believe  guidelines  would  be  set  that  would  be  of  value. 
This  might  not  occur  in  just  one  decision.  It  might  answer  certain  of 
the  questions  and  then  later  there  might  have  to  be  another  case  that 
would  be  taken  up.  We  have  reached  a  point  where  we  make  a  justici- 
able controvers}^  over  the  issue  and  turn  it  over  to  the  judicial  branch. 

Senator  Mathias.  It  seemed  to  me  we  both  came  to  the  conclusion 
there  was  some  area  of  confidential  discussion  by  the  President  him- 
self with  his  close  advisers  that  we  agreed  should  be  immune  from 
scrutiny,  and  it  might  be  that  if  the  court  were  to  render  decisions  with 
guidelines  which  would  require  a  President  to  state  ver}^  clearly  the 
grounds  for  invoking  the  decision  and  specifically  for  the  grounds  that 
it  involved  him  in  some  specific  way.  that  w^e  would  introduce  an  area 
of  accountability  that  is  consistent  with  our  Govermnent. 

IMr.  CLTFFORn.  Right.  That  is  an  excellent  approach  to  it  and  there 
is  this  in  addition.  We  have  no  rules  noAV.  It  is  suggested  in  legislation 
that  the  Senate  and  House  declare  that  when  a  witness  is  subpenaed 
that  that  witness  must  come  befoi-e  the  proper  House.  That  is  meaning- 
less if  the  President  directs  the  witness  not  to  come.  I  do  not  like  to  see 
the  Congress  take  action  which  comes  to  no  result. 

What  the  Supreme  Court  can  do  and  what  the  Congress  cainiot  do 
is  state  that  the  President  has  no  I'ight  to  prevent  the  appearance  of 
a  witness.  That  witness  shall  appear  in  answer  to  an  invitation  or  a 
subpena,  and  then  that  witness  shall  testify  on  those  matters  not  lim- 
ited by  privilege. 


G2 

As  it  is  now,  one  reason  we  are  at  a  complete  impasse  is  because  you 
do  not  even  get  the  witness  before  you.  You  are  not  able  to  inquire. 
Now,  I  can  see  where  an  excellent  record  could  be  made  in  that  regard. 
The  record  would  show  the  questions  asked  and  the  refusal  of  the 
witness  to  answer  those  questions  and  his  acquiescence  in  answering 
some  of  them.  That  whole  record  could  go  on  up  to  a  court  and  the 
court  would  decide  whether  the  President  had  acted  constitutionally 
in  forbidding  the  witness  to  testify  in  certain  areas.  There  is  a  great 
deal  of  benefit  in  that  course  of  action. 

What  bothers  me  now  is  you  are  on  absolutely  dead  center.  You  do 
not  even  get  the  witness  to  appear  to  interrogate.  _      _ 

Senator  Mathias.  I  do  not  aspire  to  emulate  Senator  Ervm  m 
quoting  Scripture,  but  I  would  suggest  this  committee  would  write  a 
record^that  would  convey  a  record  and  that  the  handwriting  on  the 
wall  might  be  read  and  understood  and  that  we  might  avoid  the  con- 
frontation which  you  seem  to  see  is  inevitable,  because  it  is  Just  one 
more  controversy  and  I  think  could  be  very  bitter  before  it  is  played 

out.  .  •       1      1     i. 

We  have  done  a  lot  of  choosing  up  sides  m  this  country  in  the  last 
few  years,  and  while  that  is  not  always  a  bad  thing,  while  some  ten- 
sion "can  be  constructive  and  positive,  I  would  like  to  see  us  avoid  this 
if  we  could  on  a  sound  basis. 

Senator  Muskie.  W^ell,  I  think  that  we  are  pushed  to  that  confronta- 
tion because  of  the  quantmn  jump  in  executive  privilege  that  has  taken 
place  in  this  administration. 

Now,  I  can  recall  earlier  this  year  when  I  was  discussing  this  with 
Senator  Ervin.  He  stated  the  very  same  concept  that  Senator  Mathias 
did,  was  the  right  of  the  President  to  have  confidential  discussions  with 
those  close  advisers.  Now  we  have  it  asserted  by  his  Attorney  General 
that  this  is  no  longer  a  privilege  related  to  communication  between 
the  President  and  those  people  whom  he  advises,  but  it  is  a  form  of  per- 
sonal immunity  for  those  who  happen  to  work  for  him  in  the  executive 
branch  and  as 'such  it  covers  everything  they  might  conceivably  know 
within  the  course  of  their  employment  or  outside  of  it.  That  is  an  in- 
comprehensible expansion  of  the  principle  if  it  exists,  and  I  think  of 
some  concern,  and  I  like  your  suggestion :  that  we  ought  to  find  a  way. 
I  think  the  only  way  we  will  find  it  is  to  get  the  courts  to  recognize  it, 
a  way  to  bring  witnesses  before  us  so  we  can  get  at  the  question  of  what 
questions  should  they  be  required  to  respond  to  and  which  ones  not. 
Mr   Clifford.  I  agree.  Senator  Mathias,  that  there  are  areas  that 
should  be  privileged.  I  believe  that  strongly.  What  started  out  to  be 
a  reasonable  theory  that  would  add  effectiveness  to  the  operation  of 
our  Government  lias  now,  it  seems  to  me,  been  inflated  beyond  all 
original  concepts.  Now  no  one  can  appear  from  the  executive  branch 
unless  the  President  has  ordered  him  to  do  so.  No  one  can  appear  if  he 
has  worked  for  the  President,  or  even  if  he  has  previously  worked  for 
him.  It  seems  to  me  it  shuts  off  from  the  Congress  the  right  to  acquire 
information  that  in  some  areas  onlv  the  executive  branch  can  furnish. 
It  is  o-enerally  recognized  that  the  executive  branch  has  become  more 
important  and' the  legislative  branch  less  important,  that  is,  m  the 
impact  they  make  on  the  life  of  the  Nation.  I  believe  this  would  be  a 
step  to  correct  the  imbalance  that  has  already  come  about. 
Senator  Muskie.  Thank  you  very  much,  Mr.  Clifford. 


63 

Professoi-  Miller,  who  is  working  Avith  our  staff,  has  a  few  questions. 

Mr.  Miller.  I  have  one  question,  Mr.  Clifford,  perliaps  prefaced  by 
an  observatioji.  You  heard  ]Mr.  Kleindienst  say  he  is  asserting  a  di- 
vine right  of  rule  from  the  President.  I  am  not  sure  you  would  agree 
with  tiiat. 

better  to  legislate  a  coini)rehensive  statute  setting  forth  Congress' 
You  pose  the  question  really  of  an  impasse,  arrests  on  one  hand,  habeas 
corpus  and  so  on.  There  may  be  a  series  of  law  cases.  AVould  it  not  be 
better  to  legislate  a  comprehensive  statute  setting  forth  Congress' 
position  with  respect  to  executive  privilege?  That  is,  not  let  it  go  for 
years  ajid  years.  It  seems  to  me  it  could  go  on  for  another  chain  of  20  or 
oO  years  if  you  leave  it  up  to  the  courts. 

As  a  pait  of  that  you  are  asking  the  court — you  are  saying  to  the 
court  I  understand  the  court  does  legislate — in  the  abortion  case  and 
Miranda  v.  Arisona  and  so  on;  and  I  think  some  Senators,  including 
Senator  Ervin.  disagree  with  some  of  those  propensities  of  the 
Judiciaiy. 

JNIr.  Kleindienst  seemed  to  read  the  "necessary  and  proper  clause" 
out  of  the  Constitution  saying,  in  effect,  that  he  thought  the  Supreme 
Court  would  say  that  the  Congress  does  not  have  power  to  make  all 
laws  necessary  and  pi-oper  for  carrying  into  execution  the  mandates 
of  the  Constitution.  Do  you  agree  with  that?  That  is  a  two-part 
question. 

Mr.  Cj.iffokd.  The  first  pai-t.  having  to  do  with  the  question  as  to 
why  doesn't  the  Congress  pass  a  bill  that  wovdd  cover 

Senator  ]\rATHL\s.  May  I  interrupt  you  just  a  moment  because  it 
follows  the  line  of  thought  I  was  advancing. 

Are  there  any  other  alternatives  to  a  confrontation?  It  seems  to  me 
more  important  than  what  is  asserted  today  or  more  important  than 
what  has  been  asserted  at  other  points  of  time  is  the  issue  of  what 
ought  to  be  the  proper  operation  of  the  Government.  That  ought  to  be 
our  guiding  rule  here,  and  perhaps  the  suggestions  of  Professor  ]Miller 
lead  us  more  nearly  in  that  direction  and  more  nearly  toward  the 
fulfillment  of  our  Constitution  than  a  confrontation  which  moves 
the  conflict  into  the  area  of  the  court. 

Ml'.  CLii-rom).  When  you  talk  about  proceeding  along  the  legislative 
route,  I  am  sure  an  excellent  bill  could  be  prepared  and  the  ])osi- 
tion  of  the  Congress,  the  procedure,  the  machinery  within  the  Con- 
gress to  obtain  investigatory  rights  could  be  clearly  set  out.  Then,  in 
my  opinion,  when  you  finish  it  you  do  not  have  anything,  because  the 
l^resident  says,  in  effect,  you  liave  certainly  prepared  an  interesting 
bill  and  now  you  want  My.  Dean  to  appear  and  I  have  instructed  INIr. 
Dean  not  to  appear.  We  are  i-ight  back  where  we  started  from.  1  do 
not  know  what  effect  legislation  would  have  because  the  Piesident 
has  said  T  am  not  going  to  be  bound  by  any  legislation  that  the  Con- 
gress passes  in  that  area  because  of  the  separation  of  powers.  You 
have  no  control  over  me.  You  cannot  subpena  me,  and,  therefore,  you 
cannot  subpena  any  of  those  who  work  for  me. 

SenatoT-  Mathias.  I  would  just  ol)serA'e  that  if  we  frame  a  bill,  and 
the  President  vetoes  it,  and  it  is  passed  over  his  veto,  then  for  him  to 
totally  reject  the  mandate  of  the  bill.  I  think  represents  a  degree  of 
intransigence  that  I  hope  would  ne^•er  exist  in  any  country.  Let  me 
say  I  would  take  whatever  steps  and  initiate  whatever  steps  are  neces- 
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sary  in  that  case,  and  I  will  go  as  far  as  any  member  of  this  committee 
and  Senate  in  that  respect. 

Senator  Muskie.  I  ayouM  not  be  surprised  in  the  event  of  the 
hypothetical  situation  you  proposed  if  the  Attorney  General  proposed 
not  to  veto  the  bill  but  not  to  be  bound  by  it.  It  seems  to  me  his  argu- 
ment on  the  basis  of  separation  of  powers  is  that  he  does  not  have  to  be 
concerned  on  that  legislation,  just  to  ignore  it. 

JMr.  C'LiFFOKp.  I  hate  to  see  the  Congress  take  a  position  that  is  just 
a  nullity.  I  think  when  the  courts  take  action  the  law  should  be  set 
and  delineated  and  then  it  should  be  obeyed.  I  believe  I  already  know 
the  result  if  you  pass  a  law  today.  Because  of  the  opinion  we  have 
hoard  this  morning  we  would  not  get  the  witnesses  and  we  would  have 
gone  through.  I  think,  a  useless  performance. 

There  are  other  procedures  that  might  work.  If  the  Congress  started 
down  the  judicial  road,  perhaps  the  fact  that  they  started  to  make  the 
issue  might  bring  about  reconsideration  on  the  part  of  the  executive 
branch.  They  have  already  made  some  decisions  that  show  a  lack  of 
com]->lete  confidence  in  their  position.  One  is  they  have  said  we  are  not 
going  to  let  you  have  the  witness  up  there  to  examine,  but  if  you  will 
send  written  interrogatories  to  the  witness  in  the  White  House  he  will 
answer  those  questions  which  the  President  permits  him  to  answer. 
Now,  tliat,  I  think,  shows  some  lack  of  confidence  in  their  position. 

Anotlier  thought  that  has  been  advanced  is  that  the  witness  desired 
by  the  Congress  might  appear  and  ha^e  an  informal  conference  with 
mem!:>ers  of  the  committee.  He  would  not  be  under  oath  and  he  would 
then  select  wliatever  questions  he  Avishod  to  answer.  Botli  of  those 
offers  are,  I  think,  unacceptable,  and  I  hope  the  Congress  continues  to 
take  the  position  they  are  unacceptable.  They  will  not  produce  what 
tlie  Congress  desires  and  that  is  the  actual  honest  facts  that  have  taken 
place  in  tliese  ]:>nrticular  circumstances. 

Sejiator  Mathias.  Well,  it  would  be  unacceptable  to  me  as  a  member 
of  this  committee,  certainly. 

I  am  reminded  of  a  story  that  was  told  to  me  by  an  old  Army  hand 
the  other  day  about  some  controversy  that  took  place  in  the  mainte- 
nance of  a  hospital  in  Hot  Springs,  Ark.,  and  the  commander  finally 
Avrote  in  to  the  organization  that  no  member  would  be  paid  if  that 
hospital  were  closed.  So  the  hospital  remxained  open  for  a  good  many 
vears. 

Senator  Muskie.  You  would  not  call  that  a  confrontation. 

Mr.  Miller.  I  think  there  is  one  benefit  of  legislation.  It  would  take 
only  one  Supreme  Court  decision  to  validate  that.  Your  suggestion  is 
a  case  hj  case — analogous  to  litigation.  I  think  this  is  different  and 
there  ought  to  be  comprehensive  things  legislated  now.  I  think  that  it 
is  the  Congress  and  not  the  court  which  should  legislate  that. 

Senator  Muskte.  Thank  you  very  much,  Mr.  Clifford. 

I  announced  earlier  that  Senator  Fulbright  will  testify  on  Thurs- 
day. He  cannot  testify  on  Thursday,  so  we  will  meet  at  2 :45  to  hear 
Senator  Fulbright. 

[Whereupon,  at  1  -A^t  p.m.,  the  hearing  was  recessed,  to  reconvene 
at  2  :45  p.m.,  this  day.] 
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AFTERXOON    SESSION 

Senator  Muskie.  The  committee  will  be  in  order. 

It  is  a  pleasure  to  welcome  my  chairman  of  the  Foreign  Relations 
Committee,  Senator  Fulbright.  who  has  had  a  longstanding  interest 
in  this  field  of  inquiry  when  the  public  interest  was  not  as  intense  as 
it  appears  to  be  at  the  present  time. 

So  I  think  it  is  very  appropriate  that  we  should  have  this  testimon3^ 

I  am  sorry  that  your  preoccupation  downtown  prevented  you  taking 
first  place  on  the  witness  list  this  morning,  but  I  am  sure  that  j^our 
testimony  will  be  fully  as  welcome. 

STATEMENT  OF  HON.  J.  W.  FTJLBPJGHT,  A  U.S.  SENATOR  FROM  THE 

STATE  OF  ARKANSAS 

Senator  Fulbright.  Mr.  Chairman,  I  do  apologize.  The  White 
House  just  called  yesterday  afternoon  and  asked  us  down  for  a  briefing 
this  morning  at  8  :30  on  the  trade  bill  and  tax  bills.  I  thought  we  might 
be  tlirough  by  10,  but  various  things  delayed  us;  the  President  Avas 
very  interested  in  this  subject.  I  was  in  a  dilemma  and  didn't  know 
whether  to  leave.  It  isn't  considered  very  good  form  to  leave  in  the 
middle  of  the  President's  statements,  as  you  know.  I  regret  very,  very 
much  that  I  am  late. 

As  you  have  said,  I  have  testified  on  this  subject  before,  and  I  con- 
sider it  one  of  the  most  important  ones.  I  have  prepared  a  written 
statement,  which  I  would  like  to  read. 

The  testimony  of  the  Attorney  General  this  morning  really  took 
me  aback.  I  was  amazed  at  the  extent  to  which  the  Attorney  General 
is  seeking  to  extend  and  expand  what  I  would  call  the  arbitrary  abuse 
of  executive  privilege. 

I  do  not  say  there  is  no  such  concept  as  executive  privilege.  I  don't 
thijik  any  of  us  do.  We  have  recognized  it  as  a  matter  of  comity 
largely. 

Executive  pri\iiege  isn't  in  the  Constitution,  but  as  a  matter  of 
comity  and  to  make  this  Constitution  work,  we  recognize  we  have  due 
respect,  let  us  sa}',  for  the  otiier  brandies  of  the  Government.  But  I 
never  have  departed  from  the  idea,  and  I  don't  today,  that  the  basic 
power  of  governing  is  distinctly  and  unequivocally  given  to  the  Con- 
gress in  the  Constitution. 

The  members  of  this  committee  maintain  strict  construction. 

Much  was  heard  about  strict  construction  of  the  Constitution  at  the 
time  the  Supreme  Court  appointments  were  made.  The  President  said 
he  was  looking  for  strict  constructionists.  He  undertook  to  find  them. 

I  don't  consider  he  has  found  one  in  the  Attorney  General  as  I 
remember  what  he  said  this  morning,  because  if  that  isn't  an  elastic 
interpretation  of  the  Constitution,  to  say  that  tliis  concept  of  immunity 
fjom  response  to  a  congressional  summons  to  testify  extends  to  all 
members  of  the  entire  executi^'e  branch,  I  never  heard  anybod}^  talk 
about  this  subject  before. 
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I  have  been  sayiii*^  it  doesn't  even  extend  to  the  White  House  staff. 
I  have  been  saying  it  extends,  if  at  all.  not  to  any  person  at  all  as  a 
person.  I  have  never  thought  of  this  as  giving  some  man,  a  Joe  Smith 
or  Bill  Smith  or  ]\Ir.  Dean  or  anyone  else,  immunity. 

The  privilege  goes  to  the  information  between  a  visitor  to  the  Presi- 
dent and  the  President  or  vice  versa,  to  gi\e  them  a  degree  of  privacy 
in  their  communication.  That  is  ail  1  thought  it  ever  meant,  and  Ave 
accept  that,  as  I  say,  as  a  matter  of  comity  between  people. 

Members  of  the  executive  branch  should  be  entitled  to  communica- 
tions with  their  confidential  assistants.  I  accept  that.  What  we  are 
concerned  with  is  not  the  existence  of  that  type  of  thing,  but  the  abuse 
of  it,  the  extent  of  it.  That  is  what  has  concerned  me. 

My  prepared  comments  are  not  going  to  seem  very  responsive  to  this 
extreme  extension  of  the  coverage  as  it  is  evidenced  by  the  Attorney 
General's  remarks  this  morning,  because  my  t('xt  was  prepared  before 
1  heard  his  testimony. 

I  recall  INIr.  Katzenbach,  a  former  Attorney  General,  testified  be- 
fore the  Foreign  Kelations  Committee  a  few  years  back  and  in  effect 
said  that  the  Constitution  is  obsolete  with  regard  to  the  war  power. 
He  just  dismissed  it.  We  were  all  shocked  that  he  could  l)y  just  a  wa\e 
of  tiie  wand  make  a  major  provision  of  the  Constitution  obsolete.  And 
I  may  say  we  rejected  it.  I  think  everybody  on  the  committee  rejected 
that  idea. 

Of  course  there  is  the  famous  memorandiun  of  another  Attorney 
General,  William  Rogers,  who  is  now  the  Secretary  of  State,  back  in 
1958.  I  don't  know  of  any  reputable  lawyers  who  have  accepted  that 
theory. 

But  in  my  view  the  remarks  this  morning  go  far  beyond  either  of 
those  statements  in  this  area.  This  is  an  area  which  is  fundamentally 
significant:  this  power  to  withhold  information  from  Congress  is  the 
power  to  strangle  the  Congress. 

If  the  Congress,  and  especially  the  Senate,  does  not  react  to  this, 
all  I  can  say  is  they  deserve  the  contempt  which  the  Executive  Office 
has  tor  them. 

We  will  pass  on.  as  most  of  the  world  has  passed  on.  to  a  totalitarian 
system.  I  don't  expect  that  and  if  there  is  anything  I  can  do  to  prevent 
it,  I  shall  insofar  as  I  am  capable. 

With  those  introductory  remarks,  if  the  Senator  would  like,  I  will 
proceed  with  m}-  prepared  statement. 

Senator  Muskie.  Yes,  I  think  we  should,  and  I  think  we  ought  to 
use  this  coverage  as  a  chance  to  get  our  point  across. 

Senator  Fulbrigiit.  It  was  very  liard  to  restrain  myself  this 
morning 

Senator  Muskie.  I  obviously  recognized  it. 

Senator  Fuleright  [continuing].  When  the  Attorney  General  Mas 
making  some  of  those  statements. 

He  just  dismisses  the  Congress  as  an  effective  body.  He  doesn't  seem 
to  accept  the  idea  that  the  Congress  can  pass  a  law  and  make  many  of 
the  things  he  says  the  executive  branch  does  illegal.  It  doesn't  seem 
to  dawn  on  him  we  can  pass  laws  without  Presidential  approval. 

What,  in  effect,  the  Attorney  General  is  saying  to  us  is  that  you  are 
all  a  bunch  of  boobs  and  you  don't  know  how  to  use  the  power  given 
you  and  therefore  the  executiA'e  is  going  to  take  it  over.  That  is  what 
it  comes  down  to. 


Obviously,  the  (^ongress  has  the  constitution;!!  power,  and  if  they 
have  the  sense  and  wit  to  use  it,  we  can  pass  a  hiw  negating  everything 
he  said  this  morning.  It  takes  two-thirds  over  a  veto,  but  that,  never- 
theless, would  be  final.  There  is  nothing  the  President  can  do  other 
than  !]r.])0und  it  and  ignore  it. 

1  suppose,  in  the  long  run,  if  the  Arnij'  will  obey  his  commands, 
it  is  just  like  any  other  dictatorship,  he  can  thumb  his  nose  at  the 
Congress,  if  you  want  to  come  down  to  that. 

But,  Mr.  Chairman,  I  would  proceed  with  my  formal  statement. 

(^)n  April  2'2.  1048,  Congressman  Kicharci  Nixon  of  California,  en- 
gaged at  that  time  in  an  investigation  of  alleged  subversive  activity, 
berated  the  Truman  administration  for  its  uncooperative  attitude.  He 
commented  as  follows : 

The  point  has  been  made  that  the  President  of  the  United  States  has  issued 
an  order  that  none  of  this  information  can  be  released  to  the  Congress  and  that 
therefore  the  Congress  has  no  right  to  question  the  judgment  of  the  President  in 
nialving  that  decision. 

I  say  that  that  proposition  cannot  stand  from  a  constitutional  standpoint  or 
on  the  basis  of  the  merits  for  this  very  good  reason ;  that  would  mean  that  the 
President  could  have  arbitrarily  issued  an  executive  order  in  the  Meyers  case, 
the  Teapot  Dome  case,  or  any  other  case  denying  the  Congress  of  the  United 
States  information  it  needed  to  conduct  an  investigation  of  the  executive  depart- 
ment and  the  Congress  would  have  no  right  to  question  his  decision. — Congres- 
sional  Record,  April  22,  1048,  Page  4783. 

I.  EXECUTIVE  privilege:  the  "xixox  doctrine" 

'Mv.  Xixon's  vieAvs  on  executive  privilege  have  changed  since  his 
(hiys  as  a  congressional  investigator.  Changes  of  outlook  are  not  un- 
known among  legislators  who  become  Presidents — that  trip  down 
Pennsylvania  Avenue  seems  to  work  magical  transformations.  But  in 
Mr.  Xixon's  case  the  metamorphosis  could  hardly  have  been  more 
complete.  Soon  after  coming  to  the  AVliite  Plouse  he  declared  his 
policy  on  executive  privilege.  In  a  memorandum  on  the  subject  ad- 
dressed to  the  heads  of  executive  departments  and  agencies  on 
March  24,  lOGl).  President  Nixon  purported  to  limit  the  use  of  "execu- 
tive pri\ilege."'  but  at  the  same  time  he  claimed  a  right  for  the  Execu- 
tive to  withhold  information  from  Congress  when  disclosure  "would 
be  incompatible  Avith  the  ])ublic  interest" — the  Executive  being  the  sole 
judge  of  what  was  or  was  not  in  the  "public  interest." 

Ihe  Nixon  docti-ine  on  executive  privilege  was  amplified  on  ]March 
12,  197;i.  on  which  occasion  the  President  proclaimed  the  doctrine  to 
be  "rooted  in  the  Constitution."  The  President  did  not  provide  any 
clues  as  to  where  in  the  Constitution  the  doctrine  of  executive  priv- 
ilo<re  might  l)e  rooted  as  might  have  been  expected  of  a  "strict  con- 
structionist." But  he  did  give  his  personal  promise  that  executive 
privilege  would  riot  be  us^d  to  conceal  "embarrassing  information"  but 
only  Avlien  disclosure  A\ould  harm  the  "public  interest."  Once  again,  it 
is  clear,  tlie  ExecutiA'e  avouM  be  the  sole  judge  of  Avhat  Avas  or  was  not 
in  the  "public  interest."  as  Avell  as  of  AA-hat  might  constitute  "embar- 
rassing information."  The  President  Avent  on  in  his  statement  to  extend 
the  mantle  of  executive  priAdlege  beyond  himself  and  his  burgeoning 
"White  House  staff  to  cover  Cabinet  and  other  officials  Avho  simulta- 
neously hold  White  House  positions  and  also  former  White  Plouse 
officials.  The  latter  proscription  Avould  seem  to  imply,  in  the  case  of 
a  crucial  figure  like  Henry  Kissinger,  that  even  when  the  Vietnam  war 
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and  his  own  role  in  ending  it  have  become  history,  Mr.  Kissinger  will 
still  be  immune — perhaps  even  prohibited — from  discussing  these  mat- 
ters with  congressional  committees.  As  the  President  put  it,  stall'  mem- 
bers must  be  free  from  any  fear  that  their  advice  "will  ever  become 
a  matter  of  public  debate." 

In  his  press  conference,  of  March  15,  1973,  Mr.  Nixon  seemed  dis- 
inclined to  discuss  any  "embarrassing  information"  relating  to  the 
Watergate  scandal,  but  he  expressed  the  most  f orthri;^ht  views  on  exe- 
cutive secrecy — views  quite  strikingly  at  variance  with  those  he  had 
held  25  years  before,  and  in  some  respects,  it  would  appear,  even  1 
year  before.  "Members  of  the  White  House  stalf,"  he  said,  "will  not 
appear  before  a  committee  of  Congress  in  an}^  formal  session."  This 
sounds  awfully  close  to  a  claim  of  blanket  immunity,  although  less 
than  a  year  ago,  in  a  letter  to  Dr.  Jeremy  Stone,  director  of  the  Fed- 
eration of  American  Scientists,  the  President's  Counsel,  John  W. 
Dean  III,  disclaimed  such  immunity  in  these  words:  "You  asked 
whetlier  President  Nixon  or  any  former  Presidents  have  ever  asserted 
a  claim  that  Presidential  aides  have  blanket  immunity  from  testify- 
ing before  Congress  on  any  subject.  I  am  not  aware  of  any  public 
statement  by  President  Nixon  or  any  past  President  to  this  effect." 

I  submit,  Mr.  Chairman,  that  that  seems  to  be  directly  contrary  to 
what  the  Attorney  General  said  this  morning. 

"We  will  furnish  information  under  the  proper  circumstances."  ]Mr. 
Nixon  f)romised  on  March  15.  "We  will  consider  each  matter  on  a 
case-by-case  basis."  In  that  press  conference  as  in  his  formal  state- 
ment of  March  12,  Mr.  Nixon  left  no  doubt  that  it  was  the  President, 
and  the  President  alone,  who  would  decide  what  the  "proper  circum- 
stances" were  for  granting  or  withholding  information.  It  was  all, 
in  the  President's  view,  a  matter  of  upholding  the  principle  of  the 
separation  of  powers,  and  if  the  Senate  wished  to  attack  that  great 
principle,  he  would  gladly  meet  them  in  court. 

Here  is  a  novel  doctrine  indeed :  In  the  name  of  separation  of  poAvers 
Mr.  Nixon  claims  for  the  executive  an  absolute,  unlimited  power  to 
decide  what  will  be  made  known  to  Congress  and  the  country  and 
what  will  be  kept  secret.  "Where  does  the  separation  come  in  ?  The  Pres- 
ident had  nothing  to  sav  about  that  on  INIarch  15,  but  he  did  suggest 
an  odd  and  mterestmg  distinction  between  the  kind  of  issue  Con- 
gress might  legitimately  investigate  and  the  kind  it  might  not. 

Congress,  in  Mr.  Nixon's  view,  was  on  much  stronger  ground  in 
asking  the  Government — I  believe  he  meant  the  executive  branch  of 
the  Government — to  cooperate  in  an  investigation  of  espionage  against 
the  Government — such  perhaps  a  s  those  once  conducted  by  the  House 
Committee  on  Un-American  Activities — than  in  an  investigation  of 
political  espionage  such  as  the  Watergate  affair. 

Can  Mr.  Nixon  have  meant  this?  Would  he  really  exem.pt  the  sub- 
version of  the  electoral  process  from  the  legitimate  area  of  Congres- 
sional inquiry  and  executive  accountability?  To  be  charitable,  one 
must  assume  that  the  President  has  not  thought  the  matter  through. 
Nonetheless,  his  press  conference  of  March  15,  and  his  statement  of 
March  12  on  executive  privilege,  assert  an  unprecedented,  sweeping 
claim  to  absolute  Presidential  discretion  in  deciding  what  will  and 
will  not  be  kept  secret  from  Congress  and  the  country. 
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The  statement  of  Marcli  12  is  filled  \yith  vague  pieties  about  com- 
pliance with  ''reasonable  requests"  for  testimony  or  documents  and 
the  ready  provision  of  "necessary  and  relevant"'  information.  We  can 
all  applaud  the  commitment  to  "reasonableness,"  "necessity,"  and  "rel- 
evance," but  these  are  not  objective  categories.  As  has  already  been 
amply  demonstrated,  the  executive  and  Senators  may  differ  widely 
on  what  these  principles  re(piire  in  such  matters  as  the  Gray  nomina- 
tion and  the  Watergate  in\estigation.  The  real  question  of  coui-se  is 
who  is  to  decide  what  is  "reasonable,"  "necessary"  or  "relevant.'"  The 
President  contends  that  he  should  decide,  case-by-case  and  on  the  basis 
of  his  own  judgment  and  convenience.  That  is  not  a  defense  of  the 
separation  of  powers,  but  the  antithesis  of  it;  it  is  a  claim  to  exclusive 
and  arbitrary  power.  The  alternate  approach — and  the  oidy  approacli 
consistent  with  the  separation  of  powers — is  to  divide  the  power  of 
deciding  what  information  will  be  withheld  from  Congress  and  what 
will  be  provided.  The  purpose  of  the  legislation  which  I  commend  to 
the  combined  subcommittees  today  is  not  to  eliminate  the  practice 
known  as  executive  privilege  but  to  remove  it  from  the  realm  of  execu- 
tive caprice,  to  define  and  restrict  it  by  law. 

II.   THE   ROOTS   OF   PRIVILEGE 

"Privilege"  is  the  right  word  for  unrestricted  executive  secrecy, 
because  there  is  no  basis  in  law  or  history  for  the  claim  of  any  right 
to  withhold  informati(m  from  the  people's  elected  representatives.  A 
review  of  past  usage  and  precedent  shows  that  "executive  privilege" 
is  not  a  legal  or  constitutional  principle  but  simply  a  custom,  a  survival 
of  the  royalist  principle  that  "the  King  can  do  no  wrong.*'  Legal 
scholars  regard  the  claim  to  an  absolute  executive  discretion  in  mat- 
ters of  providing  or  withholding  information  as  an  anachronistic 
survival  of  monarchical  privilege,  an  extension  from  King  to  Presi- 
dent of  the  doctrine  of  sovereign  immunity.  As  currently  invoked  and 
practiced  in  our  country,  executive  privilege  represents  a  gap  in  the 
rule  of  law,  placing  the  executive  branch  of  our  Federal  Government 
in  a  position  of  immunity  from  principles  of  law  which  are  binding 
upon  other  branches  of  government  and  upon  ordinary  people. 

In  the  view  of  Prof.  Raoul  Berger,  who  has  made  an  exhaustive 
study  of  the  origins  of  executive  privilege,  there  is  "little  if  any  his- 
torical Avarrant  *  *  *  foi"  the  notion  that  executive  privilege  was  ever 
intended  to  be  among  the  checks  on  the  legislative  power  of  inquiry." — 
(Raoul  Berger,  ''h'xecutive  Privilege  v.  Congressional  Inquiry T  part 
I,  UCLA  Law  Review,  May  1965,  page  1044.^)  That,  however,  and 
more,  are  exactly  what  recent  American  adjninistrations  have  claimed. 
Reading  into  the  past  a  greatly  revised,  if  not  wholly  new,  conception 
of  the  intent  of  the  Constitution,  recent  administrations  have  con- 
tended that  their  discretion  to  withhold  information  is  absolute.  ]>le- 
nary  and  immune  from  either  congressional  restriction  or  judicial 
review.  In  the  Justice  Department's  memorandum  of  1058,  Attorney 
General  William  Rogers  went  so  far  as  to  contend  that  "Congress 
cannot,  under  the  Constitution,  compel  heads  of  departments  by  law 
to  give  up  papers  and  information,  regardless  of  the  pnblic  interest 
involved;  and  the  President  is  the  judge  of  that  interest.'"  The  memo- 
randum goes  on  to  assert  that  the  withholding  of  information  is  a 

1  Soe  Appendix,  Volume  III  of  these  hearings,  Executive  Privilege,  Part  1,  Law  Review 
Articles  and  Statements  of  Legal  Scholars. 
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political  ratlier  than  a  legal  matter,  and  that  neither  Congress  nor 
the  courts  may  compel  the  President  to  provide  information  ^lien  in 
his  own  judgment,  it  would  be  "inexpedient"  to  do  so. — "The  Power 
of  the  President  to  Witlihold  Information  From  the  Congress" — 
memorandum  of  the  Attorney  General,  compiled  by  the  Subcommittee 
on  Constitutional  Riglits  of  the  Committee  on  tlie  Judiciary,  U.S.  Sen- 
ate, 85th  Congress,  2d  session,  pp.  3-4. 

This,  of  course,  is  a  repudiation  of  the  very  concept  of  a  govern- 
ment of  checks  and  balances.  If  the  President  has  sole  discretion  to 
keep  information  from  Congress  and  tlie  country,  he  is  in  practice  at 
liberty  to  do  anything  he  wishes,  at  home  or  abroad,  as  long  as  he 
manages  to  keep  it  secret. 

The  evil  in  its  modern  form  was  born  of  honoral)le  intent,  the  desire 
r>i  tlie  Eisenliower  administration  to  protect  its  officials  from  the  at- 
tacks of  Senator  Joe  McCarthy.  The  cure,  however,  has  proven  to  be 
as  deadly  as  the  disease,  as  executive  privilege,  both  formally  and  in- 
formally invoked,  has  ripened  into  a  highly  effective  means  of  nulli- 
fying the  investigatory  function  of  Congress.  In  neither  logic,  law, 
nor  practice  can  there  exist  simultaneously  an  effective  power  of  legis- 
lative oversight  and  an  absolute  executive  discretion  to  withhold 
information.  Inevitably,  one  must  give  way  to  the  other;  the  only 
question  is  which  one  is  to  be  dispensed  with. 

In  foreign  as  in  domestic  affairs  there  can  be  no  question  of  the 
authority — indeed  of  the  responsibility — of  the  Congress  to  exercise 
legislative  oversight.  This  power  is  spelled  out  in  section  136  of  the 
Legislative  Reorganization  Act,  which  states  that  each  standing  com- 
mittee "shall  exercise  continuous  watchfulness  of  the  execution  by 
the  administrative  agencies  concerned  of  any  laws,  the  subject  matter 
of  which  is  within  the  jurisdiction  of  such  committee;  and,  for  that 
])urpose,  shall  study  all  pertinent  reports  and  data  submitted  to  the 
Congress  by  the,  agencies  in  the  executive  branch  of  the  Government." 
The  power  and  duty  of  legislative  oversight  are  in  fact  rooted  deeply 
in  our  constitutional  history.  In  the  words  of  a  study  of  the  congres- 
sional power  of  investigation  prepared  for  the  Senate  Judiciary  Com- 
mittee in  February  of  1954  :  "A  legislative  committee  of  inquiry  vested 
with  power  to  summon  witnesses  and  compel  the  production  of  rec- 
ords and  papers  is  an  institution  rivaling  most  legislative  institutions 
in  the  antiquity  of  its  origin.  Its  roots  lie  deep  in  the  British  Parlia- 
ment, and  only  in  the  light  of  a  knowledge  of  these  origins  and  subse- 
quent developments  does  it  become  possible  to  comprehend  its  lim- 
its."— "Congressional  Power  of  Investigation,"  study  prepared  at  the 
request  of  Senator  "William  Langer,  chairman  of  the  Committee  on 
the  Judiciary,  by  the  Legislative  Peference  Service  of  the  Library  of 
Congress,  U.S.  Senate,  83d  Congress,  2d  Session  [Washington:  U.S. 
Government  Printing  Office,  1954],  p.  23. 

The  same  general  proposition  was  endorsed  by  the  Supreme  Court 
in  Mcfrrain  \.  Davgherty  in  1927,  in  which  the  Court  stated  that. 

The  power  of  inquiry — with  power  to  enforce  it — is  an  essential  and 
appropriate  auxiliary  to  the  legislative  function.  It  was  so  regarded 
and  employed  in  American  legislatures  before  the  Constitution  "was 
framed  and  ratified." 

Legislative  inquiry  and  oversight  are  of  course  impossible  without 
pertinent  information.  Insofar  as  the  Executive  is  at  liberty  to  with- 
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hold  information,  he  is  also  at  liberty  to  nullify  the  ability  of  Congress 
to  exercise  legislative  oversight.  To  state  the  matter  in  its  sunplest 
terms:  If  Congress  does  not  have  the  information  it  considers  nec- 
essary, it  cannot  effectively  investigate  the  executive;  and  if  Con- 
gress does  not  investigate  the  executive,  there  is  no  ono  to  do  it  but 
the  executive  itself.  Quite  understandably,  any  administration  must 
find  it  comfortable  and  convenient  to  serve  as  its  own  judge  and  jury, 
but  such  an  arrangement  is  anathema  to  our  constitutional  system  of 
se])arated  powers  checked  and  balanced  against  each  other. 

The  principle  of  executive  accountability  to  Congress  was  asserted 
from  the  outset  of  our  history.  In  1789  Congress  adopted,  and  Presi- 
dejit  AVashington  signed,  a  statute  stating  that  it  "shall  be  the  duty 
of  the  Secretary  of  the  Treasury  *  *  *  to  make  report,  and  give  infor- 
mation to  either  branch  of  the  legislature  in  person  or  in  writing  (as 
he  may  be  required),  respecting  all  matters  referred  to  him  by  the 
Senate  or  House  of  Kepresentatives,  or  which  shall  appertain  to  his 
office  *  *  *."  In  the  congressional  debate  on  this  measure,  Eoger  Sher- 
man observed  that,  "as  we  want  information  to  act  upon,  we  must 
procure  it  where  it  is  to  be  had,  consequently  we  must  get  it  out  of  this 
officer,  and  the  best  way  of  doing  so  must  be  by  making  it  his  duty  to 
bring  it  forward.*' — Kaoul  Berger,  '■'•Executive  Privilege  v.  Congres- 
sional Inquiry,^'  part  I,  UCLA  Law  Review,  May  19G5,  p.  1061. 

The  omission  of  similar  requirements  to  piovide  information  from 
the  act  establishing  the  Department  of  State — or  the  "Department  of 
Foreign  Affairs"  as  it  was  first  called — was  interpreted  by  Attorney 
General  Rogers  in  1958  as  proof  that  "the  foundei-s  of  our  Govern- 
ment, and  those  who  sat  in  the  First  Congress,  meant  to  give  no 
power  to  the  Congress  to  see  secret  data  in  the  executive  departments 
against  the  wishes  of  the  President."- — Ibid.,  p.  10G3. — In  fact.  Profes- 
sor Berger  points  out,  the  congressional  debate  about  the  proposed 
"Department  of  Foreign  Affairs"  contained  not  a  single  Avord  about 
the  congressional  right  to  require  information,  secret  or  otherwise, 
and  from  this  "the  Attorney  General  might  with  equal  plausibility 
have  con(;luded  that  the  i-ight  to  require  information  had  gone  by  de- 
fault."— Ibid.,  p.  106o. — In  complete  contrast  with  the  Rogers  claim 
of  unlimited  executive  license  from  secrecy,  an  earlier  Attorney  Gen- 
eral, Cushing,  advised  President  Pierce  in  1854  that,  "By  express  pro- 
vision of  law,  it  is  made  the  duty  of  the  Secretary  of  the  Treasury  to 
conniuniicate  information  to  either  House  of  Congress  when  desired; 
and  it  is  practically  and  by  legal  implication  the  same  with  the  other 
secretaries,  and  with  the  Postmaster  and  the  Attorney  General." — 
Ibid.,  p.  1004. 

In  the  tradition  of  the  Ti-easury  Act  of  1789  manv  other  require- 
nients  of  information  have  been  enacted  into  law  over  the  years.  Sec- 
tion 313  of  the  act  of  1921  establishing  the  General  Accounting  Office 
directs  every  agency  of  the  Government  to  furnish  to  the  Comptroller 
General  "such  information  regarding  the  powers,  duties,  activities,  or- 
ganization, financial  transactions,  and  methods  of  business  and  their 
respective  offices  as  he  may  from  time  to  time  require  of  them."  The 
language  of  the  statute  is  clear:  it  refers  to  such  information  as  the 
Comptioller  General  may  "require,"  not  to  such  information  as  the 
Comptroller  (general  may  desire  and  the  agency  invohed  choose  to 
provide.    Indeed,   in    1925    President    Coolidge's   Attorney   General 
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tlclv^o^vlo^ln:ed  that  the  papers  to  which  the  Comptroller  General 
was  entitled,  under  the  act  of  1921,  "Would  seem  to  be  a  matter  solely 
for  his  determination."— Ibid.,  page  1112. 

In  the  name  of  executive  pri\dlege — or,  more  vaguely,  of  the  "pub- 
lic interest"' — ageni-y  heads  ha\e  taken  the  extraordinary  position  tliat 
they  are  at  liberty  to  ignore  this  provision  of  law.  To  cite  one  striking 
example  :  In  1961)  the  General  Accounting  Office  was  asked  by  the  For- 
eign Relations  Connnittee  to  conduct  a  review  of  the  training  of  for- 
eign military  personnel  under  the  military  assistance  program.  For 
[)urposes  of  this  study  the  General  Accounting  Office  thereupon  re- 
quested of  the  Department  of  Defense  copies  of  its  5-year  plan  for 
military  assistance,  performance  evaluation  reports  on  Korea  and  pos- 
sibly other  countries,  and  a  Defense  Department  staff  report  on  the 
status  of  foreign  military  training  svstems.  AW  were  refused,  the  5- 
year  plan  on  the  ground  that  it  was  only  a  "tentative  planning  docu- 
ment,'' the  Korean  report  on  the  ground  that  it  was  "not  available  at 
the  present  time.''  the  status  reports  on  the  ground  that  they  con- 
tained the  "opinions"  of  American  military  advisers  the  release  of 
whicli  might  provide  "adverse  reactions"  on  the  part  of  the  foreign 
governments  concerned.  (Letter  from  Secretary  of  Defense  Laird  to 
Senator  Fidbright,  June  26,  19G9.)  The  General  Accounting  Office 
submitted  its  report  on  the  military  assistance  training  program  in 
early  1971  but  was  unable  to  comply  fully  with  the  Foreign  Relations 
Conimittee's  request,  pointing  out  that  officials  of  both  the  State  De- 
partment and  tlie  Department  of  Defense  had  "withheld  or  delayed 
the  release  of  Military  Assistance  Program  reports  and  records  essen- 
tial to  a  full  and  complete  revieAV.  .  .  ."  The  denial  of  access  to  rec- 
ords, the  General  Accounting  Office  report  pointed  out,  was  not  a  new 
problem  but  "a  continuation  of  similar  problems  the  General  Account- 
ing Office  has  encountered  over  the  years  in  reviewing  Department  of 
Defense  programs,  particularly  evaluations  of  the  military  assistance 
programs."  (General  Accounting  Offi.ce  Report  to  the  Committee  on 
Foreign  Relations.  "Problems  in  the  Administration  of  the  INIilitary 
Assistance  Training  Program,"  p.  94.) 

To  cite  another  more  recent  example:  General  Accounting  Office 
officials  told  the  House  Subcommittee  on  Govei-nment  Information  last 
week,  on  April  o,  that  White  House  counsel  John  D.  Dean,  III,  had 
invoked  executive  privilege  to  thwart  an  inquiry  into  tax-paid  flights 
by  administration  officials  during  last  fall's  campaign  and  the  extent, 
if  anv.  to  which  the  Government  had  been  reimbursed  by  the  Commit- 
tee to  Re-elect  the  President  for  any  purely  political  travel.  The 
Coui]iti-oller  General's  request  for  access  to  passenger  lists  and  flight 
logs  went  unanswered  until  after  the  election.  On  behalf  of  ^Mr.  Halde- 
man.  to  whom  the  inquiry  had  been  addressed,  Mr.  Dean  replied  on 
Novemlwr  22  that  the  passenger  lists  nnd  flight  logs  were  "personal  to 
the  President  and  thus  not  the  proper  subject  of  congressional  in- 
quirv."  Once  again  one  recalls  Mr.  Nixon's  pledge  that  "executive 
priA'ileiro  will  not  be  used  as  a  shield  to  prevent  embarrassing  informa- 
tion from  beinff  made  available.  .  .  ."  Can  the  revelation  of  possible 
use  of  public  funds  for  the  President's  reelection  campaign  possibly 
be  harmful  to  the  "public  interest"  or.  as  seems  evident,  is  it  the  ad- 
ministration's political  interests  that  are  being  defended?  I  do  not 
suo-o-est  at  this  point  that  the  administration  used  public  funds  for 
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campaign  purposes — one  does  not  know  wlietlier  they  did  or  not — but 
T  do  suggest,  most  emphaticall}',  that  tlie  question  of  whether  the}' 
did  so  is  indeed  a  proper  subject  of  public  inquirj^,  and  surely  is  not 
a  matter  which  is  "personal  to  the  President." 

These  are  only  two  of  many  instances  of  the  executive  branch  with- 
holdhig  information  from  the  General  Accounting  Office  in  defiance 
of  the  hnv.  Executive  privilege,  Professor  Berger  recalls,  was  origi- 
nally justified  as  a  means  of  assisting  the  executive  to  "take  care  that 
the  laws  be  faithfull^v  executed,'*  and  he  comments:  "It  is  a  feat  of 
splendid  illogic  to  wring  from  a  duty  faithfully  to  execute  the  laws 
a  jiowor  to  defy  them.  *  *  *"  (P>erger,  Ibid.,  p.  1114.)  Professor 
Berger  goes  on  to  cite  a  Supreme  Court  pronouncement  of  18'JS :  "To 
contend  that  the  obligation  imposed  upon  the  President  to  see  the  laws 
faithfully  executed  im])lies  a  power  to  forbid  their  execution,  is  a 
novel  construction  of  the  Constitution,  and  entirely  inadmissible." 
{Kendall  v.  United  States.) 

If  the  matter  of  executive  accountability  to  Congress  were  to  be 
brought  to  a  filial  test — as  President  Nixon  has  challenged  the  Senate 
to  allow — there  seems  little  doubt  of  the  legal  authority  of  Congress, 
or  of  a  congressional  committee,  to  subpena  documents  and  Govern- 
ment officials,  just  as  it  can  subpena  private  individuals  to  appear 
<and  give  testimony,  and  to  hold  an  individual  in  contempt  should  he 
fail  to  comply.  Under  section  ICia  of  the  Legislative  Reorganization 
Act  of  1046,  every  standing  conmiittce  and  subcommittee  of  the  Senate 
is  authorized  "to  require  by  subpena  or  otherwise  the  attendance  of 
sucli  witnesses  and  the  production  of  such  correspondence,  books, 
l)apers,  and  documents,  to  take  such  testimony  and  to  make  such  ex- 
penditures ...  as  it  deems  advisable." 

In  his  autlioritative  book.  "The  President,  Office,  and  Powers," 
Prof.  Edward  Corwin  writes:  "*  *  *  should  a  congressional  in- 
\'estigating  committee  issue  a  subpena  duces  tecum  to  a  Cabinet  officer 
ordering  him  to  appear  with  certain  adequately  specified  documents 
and  should  he  fail  to  do  so,  I  see  no  reason  why  he  might  not  be  pro- 
ceeded against  for  contempt  of  the  House  which  sponsored  the  in- 
quirv."  (Edward  S.  Corwin,  "The  President,  Office,  and  Powers" 
(New  York  University  Press :  1957) ,  pp.  281-282.) 

Although  the  issue  is  largely  untested  and  in  need  of  legislative 
clarification,  authorities  agree  that  Congress  is  not  without  resources 
to  require  the  disclosure  of  pertinent  information  and  the  appearance 
of  appropriate  witnesses.  A  study  of  "Congressional  Inquiry  Into 
Military  Affairs"  prepared  for  the  Foreign  Relations  Committee  in 
1968  by  the  Library  of  Congress  points  out  that  contempt  of  Congress 
by  reason  of  the  failure  of  a  witness  to  testify  or  produce  papers  is 
punishable  by  law  as  a  misdemeanor.  Furthermore,  there  is  no  neces- 
sity for  Congress  or  a  congressional  committee  to  rely  on  the  Depart- 
ment of  Justice  to  act  in  a  contempt  case.  As  an  agent  of  the  executive, 
the  Attorney  General  might  be  less  than  wholehearted  in  the  prosecu- 
tion of  a  recalcitrant  witness.  But,  as  the  military  affairs  study  points 
out,  "There  can  be  no  doubt  that  either  House  of  Congress  has  the 
power  to  seize  a  recalcitrant  witness,  tiy  him  before  the  bar  of  the 
House,  and  punish  him  for  contempt  l)y  imprisoning  him  in  the 
Capitol." — Congressional  Inquiry  into  Military  Affaiis,  a  study  pre- 
pared at  the  request  of  the  Committee  on  Foreign  Relations,  U.S. 
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Senate,  90th  Congress.  2d  session  ("Washington:  U.S.  Government 
Printing  Office,  1968),  p.  7.  Pertinent  rnlings  were  made  by  the 
Supreme  Court  in  Jui^iey  v.  MacCracken  (1935)  and  McGrain  v. 
Dauglitery  (1927). — One  legal  authority  has  asserted  that  Congress 
undoutedly  has  po^Yer  to  punish  contempts  -without  invoking  the  aid 
of  the  executive  and  the  judiciary,  by  the  simple  forthright  process  of 
causing  the  Sergeant  at  x\rms  to  seize  the  offender  and  clap  him  in  the 
common  jail  of  the  District  of  Columbia  or  the  guardroom  of  the 
Capitol  Police. — Joseph  W.  Bishop,  Jr..  The  Executive's  Right  of 
Privacy :  An  Unresolved  Constitutional  Question,  ^^  Yale  Law 
Journal  477  (1957) ,  p.  484. — This  view  has  recently  received  the  added, 
authoritative  endorsement  of  the  senior  Senator  from  Xortli  Carolina. 
These,  Mr.  Chairman,  are  some  of  the  broad  historical  and  constitu- 
tional consideiations  underl3nng  the  legislation  which  I  commend  to 
you  today.  Before  summarizing  the  provisions  of  my  bill,  I  would  like 
"to  cite  certain  current  and  specific  instances  in  which  the  Foreign 
Eelations  Committee  has  been  hampered  in  the  performance  of  its  leg- 
islative duties  by  executive  secrecy  and  recalcitrance  in  matters  under 
the  committee's  jurisdiction. 

III.   EXECm^IVE   PRIVILEGE  AXD  FOREIGN   POLICY 

When  we  speak  of  "executive  privilege,"  I  reiterate,  it  should  be 
understood  that  we  are  not  referring  simply  to  those  relatively  in- 
frequent instances  when  the  President  formally  invokes  that  dubious 
doctrine. 

I  believe  the  Attorney  General  said  this  morning  they  invoked  it 
four  times. 

Well,  that  is  really  not  the  issue. 

Far  more  frequentl}^  executive  branch  officials  employ  tactics  of 
delay  and  evasion  which  permit  the  executive  to  exercise  executive 
privilege  without  actually  invoking  it  and  without  honoring  the  com- 
mitment of  three  Presidents  that  only  the  President  would  invoke 
executive  privilege.  As  matters  now  stand,  that  commitment  has  been 
reduced  to  a  meaningless  technicality ;  only  the  President  may  invoke 
executive  privilege  but  just  about  any  of  his  subordinates  may  exercise 
it — thev  withhold  information  as  thev  see  fit  but  they  do  not  employ 
the  forbidden  words. 

At  the  same  time  that  the  executive  has  made  increasing  use  of 
executive  privilege  in  this  broader,  more  meaningful  sense  of  with- 
holding information  by  a  variety  of  devices,  more  informal  than 
formal.  Congress  has  become  increasingly  alert  to  the  implications  of 
executive  secrecy.  Without  information,  it  is  now  increasingly  recog- 
nized. Congress  is  scarcely  able  to  investigate  or  oversee  th.e  execution 
of  its  laAvs,  and  if  it  cannot  engage  in  these  functions,  it  is  scarcely 
qualified  to  make  the  laws  at  all. 

In  cooperation  with  the  extremely  useful  survey  being  conducted 
by  the  Subcommittee  on  the  Separation  of  Powers,  the  staff'  of  the 
Foreign  Relations  Committee  have  reviewed  the  committee's  records 
in  order  to  ascertain  instances  in  which  the  Executive  lias  refused  to 
provide  requested  information  or  to  make  witnesses  available.  In  car- 
rying out  this  assignment  the  staff  soon  discovered  that  the  compila- 
tion  of  a  complete  list  would  occupy  them  for  an  indefinite  period. 
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And,  as  I  pointed  out  in  my  letter  to  the  Senator  from  Xorth  Carolina 
covering  the  completed  survey  forms,  many  of  the  Foreign  Relations 
Connnittee's  dilTiculties  in  obtaining  information  from  the  executive 
brancli  have  fallen  outside  the  scope  of  questions  posed  by  the  subcom- 
mittee's survc}".  On  many  occasions  we  have  encountered  not  outright 
refusals  to  provide  information  or  to  make  witnesses  availal)le  but 
indefinite  delays,  evasion,  obfuscation,  unresponsive  answers,  reluc- 
tance to  tell  the  whole  truth,  and  lack  of  candor. 

On  one  occasion,  for  instance,  former  Ambassador  to  Laos,  "\Mlliam 
Sullivan,  now  Deputy  Assistant  Secretarj-  of  State  for  East  Asian 
Affairs,  was  asked  why  at  an  earlier  hearing  he  had  withheld  infor- 
mation about  the  critical  role  the  U.S.  Air  Force  Avas  playmg  in  north- 
ern Laos,  far  away  from  the  Vietnamese  infiltration  routes  along  the 
Ho  Chi  Minh  Trail.  lie  replied,  disingenuously,  that  he  had  not  been 
asked  any  direct  questions  about  U.S.  air  operations  in  northern  Laos. 
^ly  own  conmient  at  the  time  was  that  ""Tliere  is  no  v.ay  for  us  to  ask 
you  questions  about  things  we  don't  know  you  are  doing."  I  might  say 
in  that  instance  we  asked  him  about  everything  else  but  no  one  ever 
dreamed  of  this,  so  it  never  occurred  to  anyone. 

By  way  of  illustration,  here  are  a  few  representative  examples  of 
Foreign  Relations  Committee  requests  for  information  and  executive 
branch  responses,  drawn  from  the  survey-  forms  submitted  to  the  Sub- 
committee on  Separation  of  Powers : 

On  February  8,  lOT'J,  the  committee  requested  a  State  Department 
report  on  world  oil  supplies,  which,  according  to  a  press  account,  sug- 
gested that  in  the  near  future  the  United  States  would  need  to  imjwrt 
greatly  increased  quantities  of  oil.  This  was  refused  by  the  Assistant 
Secretary  of  State  for  Congressional  Relations,  Mr.  Abshire,  on  the 
ground  that  "The  paper  is  a  preliminary  working  draft  that  is  being 
used  internally  for  discussions  with  other  agencies  with  interests  in 
the  energy  field."' 

On  February  25,  1972,  I  asked  Secretary  Rogers  to  provide  the 
committee  with  certain  evaluative  studies  of  Radio  Free  Europe  and 
Radio  Liberty.  Some  were  provided,  but  others  were  withheld  on  the 
ground  that  they  were  "inappropriate  for  disclosure,  particularly 
as  they  are  work  products  of  the  National  Security  Council  System."' 

On  January  18,  1973,  the  State  Department  was  asked  to  provide 
a  copy  of  a  plan  for  U.S.  assistance  to  a  5-year  modernization  pro- 
gram for  the  Korean  Armed  Forces.  The  committee  wished  to  have 
this  information  for  use  in  its  consideration  of  military  aid  legislatio]i 
which  was  before  the  committee.  No  response  has  been  received  con- 
cerning the  plan  although  some  information  was  provided  regarding 
the  United  States-Korean  agreement. 

On  July  14,  1971,  we  requested  a  copy  of  the  annual  State  Defense 
memorandum  on  military  assistance  and  sales,  described  by  the  State 
Department  as  "The  basic  military  assistance  policy  guidance  for 
all  agencies.''  Mr.  Abshire  replied  after  2  months,  "As  you  know, 
the  President  has  directed  that  internal  working  documents  which 
would  disclose  tejitative  planning  data  on  future  years  of  the  mili- 
tary assistance  program  Avhich  are  not  approved  executive  branch 
positions  should  not  be  made  available  to  the  Congress." 

I,  in  turn,  replied  as  follows:  "  I  fail  to  understand  how  the  De- 
partment can  allege  that  a  document  which  contains  the  'policy  guid- 
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ance  for  all  agencies'  concerned  with  the  military  assistance  and  sales 
programs  does  not  constitute  'approved  executive  branch  positions.' 
I  want  the  record  to  show  that  the  committee  does  not  accept  the 
Department's  rationale  for  refusing  to  furnish  the  document." 

On  September  29,  1969,  the  Department  of  Defense  was  asked  to 
provide  the  Foreign  Kelations  Committee  with  information  regarcling 
internal  defense  plans  for  foreign  governments  prepared  by  the  United 
States.  This  request  was  refused  in  a  reply  received  3  months  later 
which  stated  that  the  plans  in  question  were  "viewed  as  tentative  plan- 
ning documents  the  release  of  which  outside  the  executive  branch 
would  risk  adverse  reactions  by  the  governments  concerned." 

You  will  note  these  replies  usually  go  2,  3,  4,  5  months. 

I  have  outstanding  now  a  letter  to  the  State  Department,  asking 
the  Secretary  to  give  us  some  guidance  as  to  what  justification  they 
have  for  bombing  Cambodia.  I  think  that  is  2  or  3  weeks  outstanding, 
and  T  suppose  I  will  get  an  answer  next  summer  when  the  matter  is 
resolved. 

On  IMarch  14, 1972.  the  Secretary  of  Defense  was  asked  to  provide  a 
Pentagon  study,  referred  to  in  the  press,  relating  to  the  capacity  of 
the  Chinese  Nationalist  Government  on  Taiwan  to  defend  itself 
against  amphibious  assault  from  the  mainland. 

xlfter  almost  a  year,  the  Defense  Department  replied,  on  Janu- 
ary 24,  1973,  that  it  had  located  a  document  "which  in  some  ways 
resembles"  the  document  requested,  but  the  Department  refused  to 
make  it  available  on  the  ground  that  "Since  the  document  is  an  inter- 
nal working  level  paper  prepared  some  years  ago  and  has  never  re- 
ceived any  approval  or  implementation  in  the  Department,  its  use 
would  serve  no  purpose." 

On  three  separate  occasions,  between  December  1969  and  January 
1971.  I  asked  the  State  Department  to  make  available  reports  by  an 
Englishman.  Sir  Eobert  Thompson,  on  Vietnam,  to  which  the  Presi- 
dent had  made  reference  in  a  television  speech.  On  February  3.  1971, 
Mr.  Abshire  replied  that  the  State  Department  was  "actively  work- 
ing" on  my  request.  On  February  12.  1971,  the  request  was  finally  de- 
clined on  the  ground  that  Sir  Robert  Thompson's  reports  had  been 
"prepared  for  the  President  personally." 

On  March  1, 1972, 1  asked  the  United  States  Information  Agency  to 
reconsider  an  earlier  refusal  to  provide  the  Foreig-n  Relations  Com- 
mittee with  its  country  program  memorandums,  described  by  USIA 
itself  in  its  own  bulletins  as  designed  to  integrate  "USIS  planning  and 
resource  allocation  with  overall  U.S.  objectives  in  the  country."  This 
request  was  refused  in  a  formal  Presidential  invocation  of  executive 
privilege. 

I  think,  if  I  may  interject,  the  reason  why  they  finally  invoked 
formal  executive  privilege  is  because  the  committee  had  the  approval 
to  cut  the  appropriation  $4.5  million.  That  is  the  only  thing  that  has 
had  any  effect. 

Senator  jMuskie.  You  ought  to  try  that  more  often. 

Senator  Fulbright.  I  have  already  referred  to  the  Defense  Depart- 
ment's refusal  of  access  to  its  5-year  military  assistance  program  to 
the  General  Accounting  Office.  Between  May  1969  and  Augifst  1971, 
the  Foreign  Relations  Committee  made  numerous  requests  for  this 
document  in  order  to  allow  it  to  appraise  the  administration's  annual 
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military  assistance  requost  in  the  context  of  its  long-range  planning. 
At  one'  point  in  the  protracted  communications,  on  August  5,  1971, 
Secretary  Laird  denied  the  existence  of  a  5-year  plan,  although  he 
himself  had  made  reference  to  it  in  previous  correspondence.  At  last, 
on  August  30,  1071.  President  Xixon  refused  the  information  in  a 
foi-mal  invocation  of  executive  privilege. 

I  turn  now,  Mr.  Chairman,  to  representative  examples  of  individual 
refusals  to  testify  before  the  Foreign  Relations  Committee : 

On  February  2,  1971.  Mr.  John  F.  Lehman,  Jr..  a  National  Security 
Council  staff  member  was  invited  to  meet  with  the  committee  to  am- 
plify certain  remarks  he  had  made  at  a  meeting  with  Senate  staff 
members  and  Foreign  Service  officers,  remarks  reported  in  the  press 
to  have  been  disparaging  of  the  Foreign  Relations  Comniittee  and  its 
chairman.  Mr.  Lehman  refused  to  appear  because  of  his  position  on 
the  National  Security  Council  staff  There  was  no  allegation  it  con- 
cerned ]Mr.  Lehman  and  the  President.  He  was  clearlv  a  member  of 
the  staff  of  the  XSC. 

The  Foreign  Relations  Committee  has  accumulated  voluminous  files 
documenting  the  refusals  of  Mr.  Kissinger  to  testify  in  either  open  or 
closed  session.  All  invitations  have  been  refused,  although  Mr.  Kis- 
singer has  graciously  consented  on  a  few  occasions  to  meet  with  mem- 
bers of  the  committee  in  private  homes,  restaurants,  or  Capitol  hide- 
aways. I  will  not  take  up  the  subcommittees'  time  with  a  detailed 
recitation  of  these  refusals.  I  note  only  that  in  the  case  of  officials  who 
are  considered  ])ersonal  assistants  to  the  President — such  as  Mr.  Kis- 
singer, Mr.  Ilaldeman,  Mr.  Ehrlichman,  Mr.  Dean,  and  their  staff's — 
as  distinguished  from  department  heads — such  as  the  Secretaiy  of 
State — the  claim  of  '"executive  privilege*'  is  extended  beyond  the  with- 
holding of  information  to  the  withholding  of  the  person  himself,  to 
his  refusal  even  to  appear  before  a  congressional  committee,  either  in 
public  or  in  closed  session.  The  Secretary  of  State — the  present  one 
like  his  predecessor — has  repeatedh^  refused  invitations  from  the  Sen- 
ate Foreign  Relations  Committee  to  testify  in  public,  but  he  has  usu- 
ally acceded  to  invitations  to  testify  in  closed  session.  On  these  occa- 
sions the  Secretary  of  State  has  all  too  often  withheld  information 
from  the  committee,  but  at  least  he  has  withheld  it  in  person,  giving 
Senators  the  opportunity  to  make  their  own  views  known  and  also  to 
see  if  they  can  gauge  the  intentions  of  the  administration  by  listening 
to  the  Secretary's  tone,  so  to  speak,  as  well  as  his  words.  This  proce- 
dure is  by  no  means  satisfactoi'v,  although  it  is  obviously  preferable  to 
the  refusal  of  White  House  officials  to  testify  at  all. 

I  do  not  consider  Mr.  Kissinger's  influence,  or  that  of  his  new  for- 
eign policy  bureau  in  the  "White  House,  as  being  in  any  way  sinister, 
illegitimate,  or  even  inappropriate — except  in  one  respect:  their  im- 
munity from  accountability  to  Congress  and  the  countrj^  behind  a 
barricade  of  executive  privilege.  The  President  is  entitled,  within  the 
limits  of  the  law,  to  organize  his  advisers  and  delegate  authority 
among  them  as  he  sees  fit.  He  is  not,  however,  at  liberty  to  create — nor 
is  Congress  at  liberty  to  accept — a  policymaking  system  which  under- 
cuts congressional  oversight  and  the  advisory  role  of  the  Senate  in  the 
making  of  foreign  policy.  Were  the  President  disposed  to  dismantle 
the  elaborate  National  Security  Council  staff,  divest  Mr.  Kissinger  of 
his  active  negotiating  role,  and  retain  his  services  as  a  personal  ad- 
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privilege  on  Mr.  Kissinger's  behalf.  That,  ho^vever,  is  not  the  case,  nor 
does  such  an  arrangement  seem  likely  to  commend  itself  to  the  present 
administration. 

As  matters  stand,  Mr.  Kissinger  appears  on  television  shows,  pro- 
vides "background"'  briefings  for  invited  members  of  the  press — who 
are  permitted  to  ask  questions — and  on  a  few  occasions  has  asked  the 
leadership  to  provide  special  facilities  so  that  he  can  provide  briefings 
to  selected  Senators  under  his  own  rules.  At  the  same  time  Mr.  Kis- 
singer and  members  of  his  staif  have  steadfastly  refused  to  appear 
before  any  congressional  committees  as  such  either  in  public  or  execu- 
tive session.  The  I'esult  is  that  the  people's  representatives  in  Congress 
are  denied  direct  access  not  only  to  the  President  himself  but  to  the 
individual  who  is  the  President's  chief  foreign  policy  adviser. 

Until  and  unless  legislation  is  adopted  by  Congress  to  restrict  execu- 
tive privilege  both  as  it  applies  to  information  and  as  it  has  been  ex- 
tended to  shield  individuals  in  high  policy  positions,  the  Executive 
will  continue  to  be  the  sole  judge  of  that  amorphous  category  called 
the  "public  interest"  and  of  what  is  compatible  or  incompatible  with 
it.  It  will  still  retain  the  power  to  decide  for  itself  whether  and  to 
what  extent  it  will  be  investigated.  It  will  still  l)e  the  judge  and  jury 
in  cases  of  its  own  malfeasance  and  failures  of  judgment. 

IV.   LEGISLATIVE  REMEDY 

With  a  view  to  breaching  the  barricades  of  executive  secrecy,  I  have 
resubmitted,  in  altered  form,  the  "executive  privilege"  bill  which  I 
first  introduced  on  March  5,  1971  [S.  1125].  Taking  account  of  the 
increasing  abuse  of  executive  privilege — in  its  broader  sense — and  of 
the  growing  disposition  of  Congress  to  deal  with  it,  I  have  strength- 
ened my  bill  by  adding  to  it  the  recent  proposal  of  the  Senator  from 
Mississippi  [Mr.  Stennis]  and  the  Senator  from  Wisconsin  [j\Ir. 
Nelson].  My  bill,  as  originally  formulated,  Avould  require  employees 
of  the  executive  branch  to  appear  in  person  before  Congress  or  appro- 
priate congressional  committees  when  they  are  duly  summoned,  even 
if,  upon  their  arrival,  they  do  nothing  more  than  invoke  executive 
privilege.  One  purpose  of  this  bill  is  to  eliminate  the  unwarranted 
extension  of  the  claim  of  executive  privilege  from  information  to  per- 
sons. It  would  require  an  official  such  as  the  President's  assistant  on 
national  security  affairs  to  appear  before  an  appropriate  congressional 
committee  if  only  for  the  purpose  of  stating,  in  effect:  "I  liave  been 
instructed  in  writing  by  the  President  to  in\oke  executive  privilege 
and  here  is  why  *  *  *." 

Going  beyond  the  requirement  that  cxecuti^'e  officials  appear  when 
summoned,  the  Stennis-Nelson  proposal  would  charge  tlie  congres- 
sional committee  concerned  with  the  lesponsibility  of  deciding 
whether  or  not  a  witness'  plea  of  executive  privilege  were  "v.  ell  taken." 
If  not  well  taken,  the  witness  would  be  required  to  provide  the  infor- 
mation requested.  Further,  when  any  committee  upholds  or  denies  an 
invocation  of  executive  privilege,  it  would  then  be  expected  to  submit 
an  explanatory  report  and  resolution  to  the  entire  Senate — or  House — 
which  would  then  have  the  responsibility  of  taking  appropriate  action. 
This  extremely  desirable  provision,  already  approved  by  the  Demo- 
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("•fatic  Policy  Committfo  mid  r<iiiciis.  would  plnoe  the  final  i-os|)onsil)il- 
ity  for  j\ul<ring  the  \alidity  of  a  claim  of  executive  privilege  in  the 
Con<:^ress.  where  it  belongs. 

My  bill  goes  on  to  lay  down  specific  guidelines  for  the  invocation 
of  executive  privilege  by  the  executive.  First,  and  perhaps  most  im- 
portant, the  i)rinci[)lo  wouhl  be  established  that  information  could 
be  withheld  from  Congress  only  on  the  basis  of  a  formal  invocation  of 
executive  privilege,  in  eft'ect  eliminating  the  all-too-common  executive 
pi'actice  of  withholding  information  on  A'aguo  and  iusu!)stantial 
grounds,  such  as  the  contenti^in  that  a  docunuMit  is  purely  a  "planning'' 
document,  or  that  it  Avould  be  "inappropriate"  or  "'contrary  to  the 
national  interest"'  to  disseminate  it  more  Avidely. 

In  addition,  the  bill  would  write  into  law  the  personal  commitment 
made  by  each  of  the  last  three  Presidents  that  executive  privilege  wdll 
he  invoked  only  on  the  specific  order  of  the  President,  only,  in  the  lan- 
guage of  my  bill,  '"if  the  President  signs  a  statement  invoking  such 
privilege  with  respect  to  that  information  requested."  The  bill  fur- 
ther sj)ells  out  procedures  through  which  within  a  limited  time  period, 
agency  heads  judging  there  to  be  compelling  circumstances  for  the 
witliholding  of  requested  information  from  Congress,  a  congressional 
conmnittee,  or  the  General  Accounting  Office,  would  be  required  to 
gain  the  assent  first  of  the  Attorney  General  and  then  of  the  Presi- 
dent, before  executive  privilege  could  be  invoked.  Should  the  Attorney 
General  fail  to  agree  with  the  agency  head  on  the  need  of  secrecy,  or 
should  the  President  decline  to  invoke  executive  privilege,  the  re- 
quested infonnation  would  be  made  available  immediately. 

Finally,  the  bill  pro\ides  that,  if  within  30  days  the  executive  has 
neither  provided  the  requested  information  nor  invoked  executive 
privilege,  funds  will  be  cut  otf  from  the  agency  concerned  until  either 
the  information  is  provided  or  executive  privilege  formally  invoked. 

Secretary  and  subterfuge  are  themselves  more  dangerous  to  democ- 
racy than  the  practices  they  conceal.  Totalitarian  devices  such  as  mili- 
tary surveillance  of  civilians,  the  infiltration  and  sabotage  of  a  polit- 
ical opposition,  and  efl'orts  to  intimidate  the  news  media  cannot  long 
survive  in  the  full  light  of  publicity.  An  ill-conceived  w\ar,  once  rec- 
ognized as  such  b}^  the  people  and  their  icprescntatives,  must  eventu- 
ally be  brought  to  an  end.  But  without  publicity  and  debate  there  is 
no  redress.  Secrecy  not  only  perpetuates  mistaken  policies;  it  is  the 
indispensable  condition  for  tlieir  perpetuation.  In  the  words  of  the 
great  early  American  legislator  EdAvard  Livingston  of  New  York: 

Xo  nation  ever  yet  found  any  inooiivenience  from  too  close  an  iiispec-tioii  into 
tlie  conduct  of  its  officers.  Imt  many  have  been  'orouslit  to  ruin,  and  reduced 
to  slavery,  by  suffering  frrndual  inii)osi)ions  and  abuses,  which  were  impereepti- 
Itle.  only  because  the  means  of  puldjcity  had  not  been  secured. 

Quoted  bv  Raoul  Berger  in  /executive  Prir liege  v.  Congressional 
Inquhy,  UCLA  Law  Review.  May  1965.  p.  1332. 

The  bill  concerning  executive  privilege  which  I  commeiul  to  the 
combined  subcommittees  today  is  designed  to  help  secure  the  ''means 
of  publicity'-  of  wliich  Livingston  spoke  and.  in  so  doing,  to  help  re- 
store the  Congress  to  its  proper  role  as  the  guardian  of  democratic 
liberties.  The  purpose  of  this  bill  is  not  to  eliminate  but  to  restrict 
the  practice  of  executive  privilege,  by  reducing  it  to  bounds  in  which 
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it  will  cease  to  interfere  with  the  people's  rin;ht  to  know  and  the 
Congress'  duty  to  investigate  and  oversee  the  execution  of  the  laws. 

Thank  you  very  nnich,  Mr.  Chairman. 

Senator  Muskie.  Thank  you  very  much.  Senator  Fulbright. 

Before  I  overlook  it,  Senator  Kennedy  wanted  me  to  convey  to  you 
his  apologies  for  not  being  present  this  afternoon.  He  is  presiding  over 
another  meeting  which  he  could  not  avoid. 

He  wanted  me  to  ask  this  question  in  his  behalf : 

Have  you  ever  attempted  to  subpena  information  or  witnesses  for 
the  Foreign  Relations  Committee  and  do  you  think  that  use  of  formal 
process  is  an  appropriate  or  desirable  way  to  bring  the  abuse  of  execu- 
tive withholding  of  information  in  control  ? 

This  approach  is  touched  upon  quite  extensively  by  Mr.  Clitrord  this 
morning.  He  suggested  that  maybe  the  time  had  come,  using  the 
Watergate  case,  now,  to  use  the  subpena  power  and  to  proceed  through 
the  courts. 

Senator  Kennedy's  question  is  whether  you  have  ever  tried  to  sub- 
pena a  witness  and  whether 

Senator  Fulbright.  We  have  subpenaed  private  witnesses. 

This  matter  came  up,  I  remember  very,  very,  very  clearly  when  I 
Avas  chairman  of  tlie  subcommittee  investigating  the  RFC  (Recon- 
struction  Finance  Corporation)  back  in  1949  and  1950.  It  was  one  of 
the  first  instances  and  it  concerned  Donald  Dawson,  who  was  a  close 
adviser  in  the  White  House  of  the  President. 

It  was  a  close  case  because,  if  anybody.  I  would  think  communica- 
tions between  Dawson  and  the  President  proba])ly  were  under  execu- 
tive privilege. 

I  thought  about  it  at  great  length  and  I  decided  not  to  do  it. 

Strangely  enough,  after  a  few  days  or  maj^be  a  week's  passage,  tlie 
criticism,  of  Mr.  Dawson  and  the  President  apparently  had  some  effect 
because  Dawson  finall}^  came  voluntarily. 

That  was  the  fii*st  time  I  considered  it  and  we  talked  about  it.  I  vras 
advised  to  do  it. 

And  I  may  say  this  to  the  Senator,  this  matter  has  come  up  on  two 
or  three  occasions.  I  have  thought  about  it  and  as  Foreign  Relations 
Committee  chairman  decided  against  getting  into  this  kind  of  a  long 
le^-al  battle  which  concerns  not  onlv  mv  committee,  but  the  v.-hole  Sen- 
ate.  I  am  very  glad  that  the  present  circumstances  will  insure,  I  be- 
lieve, the  attention  of  the  whole  Senate  and  of  the  pulilic,  which  puts 
it  in  a  different  categorv. 

I  had  thought,  and  in  my  own  experience,  because  there  had  been 
such  a — a  kind  of  tension  that  had  definitely  opened  between  the  For- 
eign Relations  Committee  and  the  Executive,  and  this  is  particularly 
relevant  to  the  preceding  administration,  that  there  would  be  a  great 
disadvantage  in  going  off  on  a  legal  battle  when  the  substantive  issue 
of  stopping  the  war  was  our  concern. 

Then  came  the  question  of  whether  we  should  trj-  to  subpena  Secre- 
tary Rusk,  for  example.  In  the  beginning  he  came  quite  willingly, 
although  after  a  few  times  he  came  quite  reluctantly.  I  certainly 
thought  about  wliether  we  should  attempt  to  subpena  him. 

The  issue  had  been  made  and  I  concluded  as  a  matter  of  my  own 
judgment  that  it  would  not  be  profitable  to  become  engaged  in  the 
legal  battle  over  that  issue,  that  it  would  probably  work  to  the  dis- 
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advantage  of  the  committee  and  the  cause  -with  ^vllich  we  were  con- 
cci-ned,  wliicli  was  to  stop  the  war  in  Vietnam.  Whether  that  was  the 
riglit  judgment  or  not,  I  don't  know. 

It  seems  much  more  a]ipropriate  to  me  that  a  broad  issue  such  as 
this  be  tried  as  it  is  being  tried  under  the  Separation  of  Powers 
Subcommittee  and  the  otlier  proper  subcommittees  with  jurisdiction 
over  constitutional  questions. 

It  would  be  kind  of  a  side  issue  for  me,  engaged  in  foreign  rehitions 
matters,  to  l)Pcome  engaged  in  and  spearliead  an  effoi't  to  prove  that 
we  have  the  right  to  subpena  a  member  of  the  executive  branch. 

In  all  fairness,  I  think  I  was  wise  not  to  become  the  vehicle  for 
that  kind  of  a  test,  whereas.  I  believe  this  is  the  proper  forum  in 
v.-hich  this  matter  should  be  raised. 

Senator  ]Muskie.  ]\Ir.  Clifford  raised  the  question  that  in  the  Water- 
gate case  we  have  really  rather  an  ideal  case  to  test  the  issue. 

Senator  Ftjlbkigiit.  He  is  exactly  right. 

Senator  ]^[uskie.  And  indeed  the  President.  T  think,  in  his  last  press 
conference  indicated  he  would  be  receptive  to  going  to  the  courts  with 
this  issue. 

Senator  Fuijjrtght.  That  is  right,  and  the  Attorney  General  this 
morning  seemed  to  kind  of  d-are  you  to  do  anything  about  it. 

Senator  INIuskie.  I  thought  I  detected  that  in  the  way  he  presented  it. 

Senator  Fulbright.  I  was  astounded  in  the  way  he  suggested :  Wliy 
don't  you  try  im.peachment?  I  never  heard  a  member  of  the  Cabinet 
suggest  that  befoi'c. 

Senator  Musktk.  He  recommended  us  to  do  that  to  change  the  Chief 
Justice  of  the  Supreme  Court. 

Senator  Fut.brigtit.  I  always  refrain  from  suggesting  such  radical 
measures  for  various  reasons: 

Politically.  I  tliink  it  would  be  very  disastrous. 

Nothing.  I  hope,  ever  gets  so  far.  thankfully,  that  we  would  even 
consider  using  that  course. 

This  system  will  not  work  without  due  respect  from  each  branch  to 
the  other.  That  will  simply  show  the  breakdown  of  the  svstem. 

Senator  Muskie.  The  Attorney  General's  testimony  this  morning 
may  make  that  course  appear  more  clearly  the  only  course  available, 
because  he  said — I  don't  Iniow  if  you  were  here  for  all  of  his  testi- 
monv  this  morning — but  he  in  fact  said,  before  he  was  through  that 
all  2.5  million  employees  at  the  Federal  level  had  immunity. 

vSonator  Fui^brtght.  That's  right,  blanket  immunity,  and  not  con- 
fined to  anv  particular  testimony,  just  the  President  has  the  ri£rht, 
as  T  understand  him.  to  forbid  anj'  member  of  the  executive  branch. 

Senator  MusKrE.  If  that  really  represents  the  view  of  this  admin- 
istration, then  it  seems  to  me  clear  that  it  would  not  concede  any 
right  on  the  part  of  the  Congress  to  define  or  to  establish  its  limits  or 
to  arrange  a  procedure  for  workinc:  out  disagreements  with  the  Con- 
gress on  what  the  limits  are  or  whether  a  particular  witness  should 
be  called  to  testify. 

In  other  vrords,  his  view  excludes  us  from  the  process  altoirether. 

Senator  Ftjlbrtght.  I  was  amazed  that  he  said  these  bills,  the  pro- 
posal— the  first  one  was  unconstitutional,  I  believe  he  said  that  he 
believed  it  was  unconstitutional. 
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Senator  Muskie.  He  said  he  believed  the  Constitution  ^Yas  divinely 
ordained.  He  may  have  a  particular  pipeline  that  is  not  available  to 
us. 

Senator  Fulbrtgiit.  It  was  really  to  me  a  surprisinjr  statement  for 
a  man  who  I  assume  has  a  lethal  degree. 

Senator  ^Iuskie.  Referrino-  to  the  survey  which  Senator  Ervin's 
Subcommittee  on  Separation  of  Powers  has  been  conducting  on  re- 
fusing to  testify,  and  incidentally,  because  of  the  blanket  nature  of 
the  Attorney  General's  definition  of  executive  privilege,  I  didn't  get 
to  this  point,  and  it  seemed  irrelevant,  but  it  is  true  as  you  point  out 
in  your  testimony  that  executive  privilege  is  invoked  very  rarely  by 
President  Nixon  or  by  his  two  predecessors,  but  they  simply  refuse  to 
come,  as  Mr.  Ash,  who  was  jointly  asked  to  testify  this  morning.  He 
simply  refused  to  come.  He  didn't  say  whether  he  was  taking  that  posi- 
tion for  the  purpose  of  invoking  executive  privilege. 

Senator  Ervin's  survey  indicates  that  of  160  refusals,  the  privilege 
was  asserted  in  only  four  cases,  but  the  result  is  the  same. 

Senator  Ftjlbrtght.  Yes.  And  the  refusal  is  by  implication  based 
upon  executive  privilege,  and  if  you  push,  they  resort  to  it. 

You  feel  you  are  wasting  your  time,  spinning  your  wheels  unless  we 
have  some  understanding  about  it.  That  is  clear  as  to  these  implica- 
tions I  mentioned.  Very  often  the  executive  branch  simply  ignores  the 
Congress,  This  is  what  I  mean  by  disdain  or  contempt.  They  don't 
even  answer  a  letter  for  2  or  3  months.  I  have  no  acknowledgment.  I 
believe,  of  my  letter  to  the  Secretary  of  2  weeks  or  longer  about 
Cambodia.  They  have  gone  sometimes  as  long  as  6  months  without 
answering  a  letter  at  all. 

There  is  something  in  our  svstem.  the  reason  it  has  worked,  as  I  see 
it.  is  respect  between  the  branches. 

It  used  to  be  customaiT  to  acknowledge  and  answer  a  letter  in  some 
fashion  quite  promptly  and  Aace  versa. 

It  seems  now  there  is  a  deliberate  attempt  to  sort  of  emphasize  our 
inferiority,  our  status,  an  attempt  to  put  us  in  our  place  so  we  don't 
bot-her  them  any  more. 

There  are  other  significant  ways,  some  I  am  familiar  with,  for 
example.  IJSTA.  This  is  not  sensitive.  It  has  nothing  to  do  with  CIA 
or  anything  of  that  kind.  It  is  simply  what  the  people  in  country  "X" 
said  would  be  desirable  in  that  country.  I  can't  think  of  anything 
more  relevant  to  our  inquiry  and  less  sensitive  to  our  national  se- 
curity, and  it  seems  to  me  ]NIr.  Shakespeare  took  pleasure  in  saying: 
"Go  about  your  busirioss."'  So  the  Eoreijzn  Relations  Committee  cut  it. 
It  Avent  to  the  floor  of  the  Senate.  Administration  backers  and  every- 
body gave  up  and  so  they  restored  it. 

If  I  were  the  executive  branch.  I  would  say,  "Look  at  that  bunch 
of  boobs;  they  won't  stand  up  for  their  own  position."  I  have  the 
feeling  that  tliey  have  the  greatest  contempt  for  the  possibility  of  the 
Senate  standing  u.p.  They  have  had  up  to  now. 

I  think  what  this  subcommittee  is  doing,  with  the  assistance  and 
collaboration  of  two  other  subcommittees,  may  cause  changes.  In  fact, 
this  is  about  the  only  opportunity  I  can  think  of  to  reestablish  con- 
gressional influence  in  our  Government. 

Senator  Mfskie.  I  think  the  only  way  to  do  it  is  make  about  as  big 
a  stink  as  j'ou  can  about  it. 
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Senator  FuLBraonT.  That  is  what  that  has  come  to.  They  are  in 
effect  cha]len«:in£r  you  to  do  it. 

Senator  Mttskie.  The  Foreign  Relations  Committee  reported  the 
most  numerous  instances  of  refusals. 

I  think  you  reported  30.  And  the  nearest  anyway — there  is  one,  the 
Foreio;n  (jperations.  Goyernment  Information ;  that  is  a  House  sub- 
committee, was  seven.  House  Subconunittee  on  Legal  and  JNIonetary 
Affairs  was  seven:  House  Committee  on  Interior  and  Insular  Affairs, 
8,  and  yours  was  30. 

I  suppose  that  simply  reflects  the  greater  sensitivity  on  the  part  of 
the  Executive  in  this  area. 

Senator  Fi-lbrigtit.  Also  the  fact  that  during  the  past  6  months, 
the  committee  and  its  chairman  have  been  in  disagreement  witli  the 
policy  of  the  administration.  In  other  words,  there  was  a  difference 
of  view  and  it  created  an  attitude  of  defiance  on  their  part. 

If  you  would  always  do  M-hatever  the  executive  bi'anch  wants  and 
you  are  in  complete  agreement,  they  will  usually  send  you  what  you 
w^ant.  There  are  committees  which  have  never  had  refusals  to  be 
forthcoming  because  they  are  in  complete  agreement.  They  are  ad- 
vocates rather  than  critics  or  examiners. 

li  you  agree  with  tliem  and  do  as  tliey  say,  they  cooperate. 

The  function  of  Congress  is  to  make  issues  and  examine  these  issues 
objectively  with  a  view  to  defining  them  and  understanding  them,  not 
to  just  go  along. 

Senator  ]\Iuskie.  Tlie  Attorney  General  made  the  point  this  morn- 
ing, and  I  think  it  is  a  valid  point,  that— well,  he  did  not  make  it  quite 
this  way. 

Let  me  make  it  my  way :  Our  system  of  Government  is  unique  in 
that  we  take  the  ultiiiiate  "powers  of  the  State  and  put  tliem  into  three 
departments. 

That  is  rather  an  unnatural  relationship  in  inany  ways  and  because 
i1  is  you  can't  blueprint  all  the  relationships  between  the  departments, 
blueprint  all  the  ways  they  have  to  work  together  and  with  each  other 
in  a  spirit  of  comity  and  between  the  areas  in  wliich  w-e  have  seen  tliis 
opc^rate.  the  area  of  impounthnent  of  funds  and  this  one  of  executive 
I)rivilege. 

The 'Attorney  General  made  niucli  of  the  point  that  there  has  been 
no  cou?-t  decision  on  executive  privilege  in  200  years,  but  the  reason 
is  that  (here  has  been  this  spirit  of  comity,  by  and  large. 

Senator  FufvURigiit.  That's  right. 

Senator  Muskte.  And  this  has  been  true  also  in  the  spending  area, 
but  what  this  administration  has  done  in  both  areas  is  gone  beyond 
tlie  bounds  of  traditional  comity  and  abuse  its  role  in  tliis  tripartite 
arrangements,  as  I  see  it. 

It  is  for  that  reason  that  I  am  tempted  to  believe  we  are  left  little 
recourse  but  to  go  the  route  of  confrontation  thiough  the  judiciaiy. 

Senator  FrLBrjoiiT.  I  think  the  Senator  is  right.  There  has  been  a 
sinrit  of  comity  and  no  administi-ation  has  tried  to  push  it  to  tlie  extent 
this  administration  is  doing,  and  to  the  extent  they  are  inviting  this 
conflict. 

One  thing  that  the  Attorney  General  kept  talking  about  this  morn- 
ing: Vvliile  it  is  true  that  there  are  three  divisions,  it  seems  to  me  there 
are  several  things  about  the  Constitution  that  very  clearly  indicate 
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that  while  there  are  three,  if  the  comity  ever  breaks  down,  it  is  the  leg- 
islature that  is  the  basic  power,  the  power  to  make  the  law. 

Even  the  siofnificance  of  impeachment,  while  that  has  never  been 
nsed — T  mean  used  on  a  President — it  has  been  used  on  other  officers. 
It  has  been  attempted  on  a  President  only  once. 

Nevertheless,  the  existence  of  that  is  tlie  ultimate  power.  He  men- 
tioned it  and  tried  to  say  that  because  of  the 

Senator  ]\Iuskie.  He  tried  to  undermine  it. 

Senator  Fulbpjght.  He  undermined  it.  But  it  is  really  significant 
in  the  breakdown  of  comity,  for  if  there  is  any  one  branch  that  should 
have  the  ultimate  power,  it  is  clearly  the  legislative. 

I  wondered  what  he  would  say  about  our  passing  a  law,  for  ex- 
ample, in  relation  to  the  FBI.  The  FBI  is  a  creature  of  law,  it  was 
created  by  law.  was  it  not  ? 

Supposing  we  passed  a  law  about  how  to  handle  the  files.  We  pass 
a  law  that  specifically  makes  those  files  available  to  this  committee 
or  any  other.  ^Aliether  or  not  the  President  approves  it,  we  pass  it  over 
his  veto;  does  he  maintain  it  is  no  longer  the  law  and  therefore  he 
should  no  longer  abide  by  it  ? 

When  you  get  to  the  ultimate  power,  when  you  consider  it  may  take 
two-thirds  in  the  passage  of  some  laws,  nevertheless,  that's  the  power. 
We  can  hear  about  the  armed  forces  and  talk  about  the  Commander- 
in-Chief.  Look  at  the  Constitution.  It  says  Congress  has  the  power  to 
make  regulations. 

Suppose  we  make  regulations  and  we  regulate  not  to  send  any  troops 
to  Vietnam.  Would  he  say  that  we  can't  make  regulations  about 
troops  ? 

It  is  true  we  haven't  done  it  and  the  Congress  hasn't  done  many  of 
these  things  out  of  the  spirit  of  comity  which  you  mention.  But  the 
spirit  of  the  Constitution  clearly  gives  the  power  to  the  Congress. 

Senator  Muskie.  The  question  I  posed  this  morning  about  executive 
privilege,  do  you  consider  this  as  an  immunity  that  covers  the  entire 
executive  liraneh.  that  the  Congress  has  no  right  to  reduce  it  or  shape 
it  or  modify  it? 

Suppose  we  were  to  enact  your  bill  into  law,  or  the  Er^dn  bill,  and  it 
would  o-o  to  the  President ;  would  he  even  choose  to  veto  it,  wouldn't 
he  say  lie  is  just  going  to  ignore  it,  because  we  have  no  right,  according 
to  the  Attorney  General's  testimonv  this  morning,  to  trespass. 

Wouldn't  you  say  I  am  not  going  to  veto,  I  am  simply  going  to 
ignore  it  because  you  have  no  right ;  isn't  that  a  logical  extension  of 
his  argument? 

Senator  Ftjt.bkigitt.  Yes.  it  looks  that  way. 
It  is  a  curious  turn  they  have  taken. 

Take  this  matter  of  impoundment.  I  saw  a  television  program  Sun- 
day with  IMr.  Butz  and  Mr.  Lynn  and  Mr.  Weinberger.  It  struck  me 
there  thev  are  either  under  a  great  misapprehension  or  it  was  misin- 
terpreted. It  was  like  executive  privilege. 

None  of  us  claim  they  shouldn't  save  money  or  hold  back  money  if 
there  were  compelling  need  or  justification  for  it  in  the  immediate 
circumstances.  But  they  confuse,  at  least  in  the  way  they  presented 
it,  that  that  issue  was  simply  nullifying  a  whole  program.  We  don't 
approve  of  that  program,  therefore  we  won't  put  it  into  effect  at  all. 
They  are  two  quite  different  things,  completely  different  things. 
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It  is  somewhat  similar  to  tliis  distinction  here.  We  don't  say  there 
sliould  be  no  executive  privileofe.  I  don't  admit  that  I  can  find  it  in  the 
Constitution.  It  is  part  of  the  comity  you  were  talking  about,  in  order 
to  make  this  relationship  work  and  for  each  side  to  have  what  used  to 
be  called  a  gentleman's  respect  for  the  other's  right,  consideration  for 
the  other's  right,  then  we  accept  the  executive  privilege  as  right  and 
proper,  and  we  don't  deny  it. 

But  to  go  beyond  it  is  just  as  absurd  and  silly  as  in  spite  of  the  pas- 
sage of  an  authorizing  and  appropriating  law,  the  President  doesn't 
have  to  abide  by  it. 

It  seems  to  me  it  clearly  violates  his  office ;  he  violates  his  oath  of 
office  in  taking  that  attitude. 

Senator  Muskie.  I  thought  that  Mr.  Ziegler's  reaction  to  the  bill  the 
Senate  passed  the  other  day  was  revealing,  that  bill  providing  a  pro- 
cedure for  impoundment  that  would  require  a  ceiling  which  cuts  as 
close  to  proportionally  across  the  board  as  possible. 

Mr.  Ziegler's  comment  was  it  was  impossible  because  if  cuts  had  to 
be  made  that  ought  to  be  used  to  discontinue  programs  that  he  thought 
would  be  ineffective. 

Senator  Fulbrtgiit.  I  don't  believe  any  executive  has  ever  ap- 
proached this  attitude  on  a  program — of  course,  he  has  a  right  to  veto 
it.  But  to  ignore  it  is  the  same  as  ignoring  any  law  to  create  a  program. 
They  talk  about  the  Deficiency  Act.  This  isn't  what  the  Deficiency  Act 
is  at  all. 

I  meant  to  mention  the  bill  in  1789  specifically  sayincf  the  Secretary 
of  the  Treasury  should  make  information  available  to  both  Houses  of 
Congress.  People  have  said:  "Well,  why  didn't  they  on  the  others?"  I 
don't  know  except  the  money  was  the  thing  particularly  in  their  minds 
at  that  time. 

But  there  is  no  reason  clearly  why  we  couldn't,  if  it  is  considered  to 
be  proper,  right  and  necessary,  make  more  specific  laws  today.  We  have 
a  laAv  specifically  in  that  respect  on  atomic  energy,  specifically  saying 
that  they  must  keep  us  informed  at  all  times. 

I  thiiik  the  proper  approach  would  be  maybe  we  should  pass  some 
such  law  as  that  now,  perhaps  with  the  attitude  of  the  executive  branch 
that  that  kind  of  law  might  be  useful  in  addition  to  the  kind  of  law 
you  have  here. 

Senator  ^Iuskie.  I  guess  the  answer  is  if  you  come  away  with  larger 
than  a  certain  percentage,  you  don't  need 

Senator  Fulbrtgiit.  I  suspect  the  only  thing  that  is  going  to  affect 
the  President  is  appropriations  for  those  programs  which  they  back 
because  they  are  still  faced  with  a  problem  of  the  veto  on  any  of  these 
bills.  The  only  place  the  Congress  is  strong  enough  on  the  distribution 
of  powers  is  probably  on  appropriations  for  foreign  aid  and  the  De- 
fense Department.  There  it  will  take  only  a  majority. 

I  suspect  as  a  practical  matter,  it  will  come  down  to  that.  The  At- 
torney General  this  morning  referred  to  that:  why  don't  you  deal  Avith 
the  appropriations?  You  have  got  tlie  power  to  deal  with  the  appropri- 
ations. I  felt  like  saying,  "Amen.''  I  felt  that  is  the  only  thing  we  can 
do  effectively. 

Assuming  we  all  had  consideration  from  each  other,  from  Senators 
and  members  of  the  executive  branch  :  inasmuch  as  that  is  not  true  to 
any  great  extent,  it  is  going  to  be  reduced  to  cutting  appropriations. 
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What  does  that  do?  It  is  a  way  of  asserting  an  influence  that  woukl 
require  a  spirit  of  compromise  to  be  assumed. 

benutor  Muskie.  1  am  not  so  sure  it  is  indirect. 

Senator  Fulbright.  It  is  indirect  on  this  particular  issue.  It  is  the 
only  thing  to  make  them  resume  what  was  a  traditional  attitude  to- 
ward executive  privilege,  because  it  will  be  extremely  difficult  to  pass 
this  or  any  other  bill  over  a  veto.  We  have  already  experienced  this — 
I  am  just  speaking  of  practical  politics — the  right  or  wrongness  is 
another  matter. 

I  think  it  would  induce  the  President  to  sa}'  to  legislative  leaders, 
well,  you  have  finally  exerted  your  authority  and  we  must  now,  in 
order  not  to  disrupt  the  whole  Government,  come  to  some  agreement, 
induce  a  compromise  agreement. 

Senator  Muskie.  I  think  you  are  right. 

Senator  Fulbright.  I  don't  think  anything  less  than  that  is  going  to 
have  any  real  effect,  especially  in  view  of  the  testimony  this  morning. 

That  testimony  was  so  extreme.  I  don't  know  how  anybody  in  the 
Senate  can  accept  that  as  a  proper  constitutional  interpretation. 

Senator  Mi^skie.  I  hope  the  Senate  takes  note  of  it. 

Senator  Chiles. 

Senator  Chiles.  Senator,  some  of  the  witnesses  that  are  going  to 
testify  later  apparently  are  going  to  express  a  concern  that  to  pass  the 
bill  that  you  are  proposing  would  legitimize  executive  privilege  and 
give  it  a  legal  foundation  and  that  thev  aren't  convinced  that  is 
necessary. 

They  are  concerned  about  doing  that  and  they  are  going  to  testify 
aftei-  yon  have. 

I  would  like  to  have  your  feelings  or  comments  on  it. 

As  we  understand  now,  the  term  itself  didn't  come  up  until  1953,  in 
spite  of  the  fact  it  sounds  like  something  that  was  used  by  George 
Washington.  We  are  dealing  with  something  that  started  in  1953. 

What  dangers  do  we  run  ?  We  have  the  same  problem  in  the  shield 
law.  I  felt  at  tliat  time  that  it  became  so  ingrained  and  it  wasn't  going 
away,  and  this  isn't  going  away,  either,  but  this  is  the  best  way  to 
attack  it. 

Senator  Fulbright.  I  think  the  Senator  has  really  answered  his 
own  question. 

I  regret  that  we  have  to  bestir  ourselves  in  this  field.  You  remind  me 
that  exactly  the  same  question  has  arisen  in  the  most  acute  way  in  the 
shield  law  that  could  afl'er-t  the  first  amendment. 

I  regret  we  are  not  able  to  draw  on  the  Constitution  as  it  is  written, 
but  with  these  distortions  being  made  by  the  Executive,  what  do  we 
do  about  it  ? 

As  far  as  passing  laws  goes,  I  have  the  same  feeling,  except  I  don't 
know  any  alternative  but  to  challenge  this  interpretation  in  this  way. 

Senator  Chiles.  Speaking  of  a  challenge  and  the  fact  that  such  a 
bill  would  probably  be  vetoed,  should  Congress  consider  the  fact  that 
going  on  and  issuing  a  subpena  and  makiiig  an  arrest,  sending  the 
sergeant  at  arms,  if  necessary,  to  make  an  arrest,  and  then  have  the 
test  be  made  on  habeas  corpus,  where  it  would  be  a  dii-ect  challenge 
and  would  very  quickly  be  in  the  liighest  court  of  the  land  ^ 

Senator  Fulbright.  I  would  think  so. 
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I  assume  from  what  I  understand,  tliis  is  con<:emplated  as  a  possibil- 
ity in  the  Watergate  case,  on  which  I  assume  hearings  will  start  in  tlie 
next  2  or  3  Avoeks. 

I  tliink  as  often  happens  that  the  court  might  well  l)e  influenced  l)v 
the  passage  of  law.  The  courts  say  that  is  a  political  cjuestion:  the 
Congress  ought  to  take  a  position.  In  accordance  with  this,  law  might 
well  be  persuasive.  .  . 

Before  you  came  in,  I  said  I  anticipate  that  in  the  final  analysis  on 
all  these  issues,  if  Ave  come  into  a  deadlock  with  the  executive,  where 
there  is  no  give  on  either  side,  that  this  question  of  appropriations  is 
the  one  ultimate  weapon  short  of  impeachment,  and  the  Attorney 
General  talks  about  impeachment. 

This  is  a  breakdown  of  our  system,  but  a  real  restriction,  use  of  the 
appropriations  power  could  be  a  solvent  for  this  deadlock. 

If  we  pass  a  law  and  he  A^etoes  it,  and  we  are  unable  to  pass  it  over, 
if  the  court,  and  I  Avould  be  extremely  reluctant  to  say,  even  though 
four  of  them  are  administration  appointees,  nevertheless,  Avould  look 
ui)on  this  objectively  enough  to  see  the  danger  of  accepting  the  kind 
of  interpretation  the  Attorney  General  gave.  I  don't  believe  even  this 
court  Avould  accept  it.  I  wouldn't  refrain  from  accepting  the  Presi- 
dent's suggestion  that  Ave  take  it  to  the  court. 

But  I  don't  see  any  reason  why  we  shouldn't  also  express  ourselves 
in  some  piece  of  legislation  at  the  same  time.  It  might  Avell  be  of  assist- 
ance to  the  court  in  making  up  its  mind.  That  is  referred  to  in  some 
of  these  difficult  cases,  I  believe,  involving  the  Br^ewster  case  and  also 
some  of  these  publishing  cases,  that  their  decision  Avas  restricted  and 
suggesting  an  edict  that  maybe  the  Congress  ought  to  take  action. 
Another  thing  emphasizing  the  significance  of  this  executive  privi- 
lege: If  tliis  were  the  only  area  in  Avhich  the  executive  has  sought  to 
limit  or  impose  upon  other  parts  of  our  democracy,  but  take  the 
BreiDster  and  Gravel  cases,  those  are  unprecedented;  the  Attorney 
General  has  assumed  a  new  poAver  to  intimidate  Members  of  the  Con- 
gress. 

You  see,  all  of  this  is  Avhat  I  think  is  leading  to  the  great  interest  in 
this  matter  that  is  now  before  you. 

We  had  these  hearings  a  year  or  two  ago.  It  was  an  academic  matter. 
NoAv,  not  just  because  of  this  issue,  but  because  of  the  groAvth  of  a 
lot  of  other  issues,  particularly  the  intimidation  of  the  Congress 
through  the  use  of  the  judiciary  and  indictment  process,  they  are  noAv 
apparently  in  a  position  to  threaten  to  indict  any  member  of  the  Sen- 
ate if  they  Avish  to. 

You  accept  it.  I  accept  it.  EA^erybody  has  accepted  the  Constitution, 
and  any  Azotes  you  may  make  might  have  some  effect  on  somebody. 
AvhoeA'er  he  might  be,  and  therefore,  you  have  prima  facie  to  be 
influenced. 

This  is  what  the  Brewster  case  come  doAvn  to  and  the  Gravel  case 
exposes  a  Senator  or  Congressman  to  the  objection  of  the  Attorney 
(jenei-al.  "We  can  see  how  objectiA'e  the  Attorney  General  is  this 
morning. 

This  mcarcerating  the  neAA'spaper  reporters,  the  threats  against  tele- 
vision by  Mr.  Whitehead;  it  makes  quite  a  picture  of  complete  Execu- 
tive domination  of  the  Avhole  system  of  government.  When  you  put 
that  together  Avith  the  world  situation,  Avhere  three-fourths  of  the  peo- 
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pie  of  the  world  are  governed  by  authoritarian  governments,  it  makes 
a  picture  anybody  ought  to  be  worried  about. 

Look  at  our  allies.  Most  of  them  don't  have  functioning  legislatures. 
J  dare  say  not  over  25  percent  have  a  functioning  legislature.  They 
may  have  one  in  name,  but  not  in  being,  really  in  effect.  There  is  plenty 
for  people  to  be  interested  in  if  they  are  interested  in  the  preser\-ation 
of  our  constitutional  system. 

I  think  that  is  what  it  is  focusing  on.  This  is  one  of  the  considera- 
tions that  resolves  this  doubt  about  whether  we  should  be  examining 
this  bill  or  whether  we  should  express  our  approval  of  the  concept 
through  this  legislation.  If  we  don't,  then  people  Avill  say  we  are  not 
even  interested  in  maintaining  our  own  function.  This  is  the  other  side 
of  the  coin.  If  you  decline  to  do  it,  what  is  going  to  be  the  reaction  on 
the  part  of  the  Executive  and  the  public  ?  It  will  be,  "Well,  those  Sen- 
ators are  not  interested  in  performing  a  function." 

Senator  Chiles.  I  was  imposing  a  situation  where  we  would  take 
some  other  action  which  would  be  pretty  drastic  in  itself. 

Senator  Fulbright.  I  would  think  both  will  be  called  for.  I  antici- 
pate conditions  v.ill  warrant. 

I  think  this  is  the  most  important  thing  before  Congress  today; 
reestablishing  the  system  under  which  we  function.  It  is  far  more  im- 
portant than  anj'  substantive  question,  far  more  important  tlian  any 
foreign  aid  or  anything  else. 

This  is  one,  and  there  are  several  others,  and  above  all  are  the  ap- 
propriating power,  the  uses  of  appropriation  as  an  alternative. 

Senator  Chiles.  That  is  all. 

Senator  Muskie.  Thank  you  very  much.  Senator  Fulbright. 

This  hearing  will  be  adjourned  and  we  will  meet  again  tomorrow 
morning  at  10  o'clock. 

[Whereupon,  at  4:05  p.m.,  the  committee  adjourned  until  10  a.m., 
Wednesday,  April  11, 1973.] 
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U.S.  Senate,  Subcommittee  ox  Intergo\'erxmental 
Relations,  Committee  on  Gon'ernment  Oper.\tions  ; 
Subcommittee  on  Separation  of  Powers.  Committee 
on  the  Judiciary;  Subcommittee  on  -:\-D3iinistra- 
TTSTE  Practice  and  PRocEDUiiE,  Committee  on  the 
Judiciary, 

Washington,  D.C. 
The  subcommittees  met.  piiisnant  to  notice,  nt  10  a.m..  in  room  6202, 
Dii'ksen  Senate  Office  I'uiidin^ii^,  Senator  Edmund  S.  ^luskie  presiding. 
Present :  Senators  ]\[uskie,  Ervin,  Chiles,  and  Gurney. 
Also  present:   Alvin   From,  statY  director,  Alfred'  Friendly,  Jr., 
counsel,  and  Lncinda  T.  Dennis,  chief  clerk.  Subcommittee  on  Inter- 
^•overnmental  Reiatioiis:  Rufr.s  L.  Edmisten.  chief  counsel  and  staff 
director;  Alexander  M.  Bickel,  and  Arthur  Miller,  consultants  of  the 
Suibconimittee  on  Separation  of  Powers;  Tom  Susman,  counsel,  Sub- 
conunittee  on  Administrative  Practice  and  Procedure. 

Senator  INIuskie.  The  committee  will  be  in  order.  I  have  a  brief 
opening  statement. 

Opening  State^iext  of  Senator  INIuskie 

At  the  opening  yesterday  of  our  joint  hearings  on  executive  privi- 
lege and  Government  secrecy,  the  Attorney  General  gave  his  opinion, 
an  unj)recedented  claim  in  my  view,  of  the  scope  of  Presidential  power. 
He  ssaid  in  effect  that  the  President  has  uncontrolled  discretion  to  balk 
any  congressional  command  for  testimony  or  information  from  anyone 
in  the  executive  branch  of  Government. 

In  effect  what  he  said  is  that  the  Congress  cannot  effectively  sub- 
pena  any  of  the  21/0  million  civilian  employees  of  the  executive  branch 
of  Government.  That  sort  of  advice  to  the  President  is  what  has  put 
the  Congress  and  the  executive  branch  on  a  collision  course.  Such  bold 
assertions  of  unlimited  power  for  one  branch  of  Government  in  its 
dealings  with  the  other  branches  render  fruitless  any  hope  that  comity 
or  commonsense  can  head  off  a  confrontation  course,  but  that  kind  of 
advice  also  does  much  to  explain  the  broader  practice  of  day-to-day 
secrecy  by  the  Government  in  its  dealings  with  the  public  and  the  Con- 
gress. Those  practices  are  the  subject  of  much  of  the  testimom^  we 
Avill  hear  today. 

(89) 
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The  President  has  repeatedly  said  he  seeks  to  I'estrict  secrec}'.  but 
the  evidence  before  us  would  indicate  that  he  has  far  to  go  in  realizing 
that  objective.  Until  secrecy  is  the  exception  and  not  the  rule,  the  abil- 
ity of  a  free  people  to  govern  itself  remains  in  jeopardy. 

I  think  it  is  highly  appropriate  that  we  should  have  as  our  first 
witness  this  morning  a  voice  of  reason  and  calm.  Senator  Stevenson. 
Senator  Stevenson  has  taken  an  active  and  scholarly  interest  in  the 
area  of  executive  privilege  and  the  necessity  of  a  congressional  re- 
sponse to  its  assertion. 

I  think  we  are  fortunate  indeed  to  begin  the  second  day  of  our  hear- 
ings with  his  testimonv. 

STATEMENT  OF  HON.  ADLAI  E.  STEVENSON  III,  A  U.S.  SENATOR 

FROM  THE  STATE  OF  ILLINOIS 

Senator  Stevensox.  Thank  you,  Mr.  Chairman,  for  your  charitable 
comments. 

Senator  ]Muse:ie.  Well,  it  is  legislative  privilege  to  do  that. 

Senator  Stevexson.  I  was  about  to  say  it  is  a  privilege  to  appear 
before  you  this  morning,  but  by  that  I  do  not  intend  a  pun.  The 
subject  of  executive  privilege  is  tangled  and  timely  and  it  deserves  the 
earnest  attention  of  ('ongress. 

I  request,  Mr.  Chairman,  that  an  exhaustively  researched  memo- 
randum on  the  doctrine  of  executive  privilege,  prepared  at  my  request 
in  1971,  be  inserted  in  the  record  of  these  hearings  at  an  appropriate 
point. 

Senator  Muskie.  Without  objection  that  will  be  done.^ 

Senator  Stevenson.  I  hope  this  memorandum  and  my  testimony  will 
help  to  clear  away  the  tangle  of  mj^th  and  outright  misrepresentation 
which  obscures  the  facts  about  the  so-called  doctrine  of  executive 
privilege.  It  is  President  Xixon's  extraordinary  reliance  on  the  doc- 
trine that  makes  the  question  of  executive  privilege  timely. 

Last  March  12,  the  President  told  reporters  that  "There  were  only 
three  occasions  during  the  first  term  of  my  administration  when  ex- 
ecutive privilege  was  invoked  anywhere  in  the  executive  branch  in 
response  to  a  congressional  request  for  information." 

In  fact,  according  to  the  Library  of  Congress,  the  administration 
in  its  first  term  actually  invoked  executive  privilege  19  times — and  4 
of  those  claims  were  made  by  the  President  himself. 

President  Nixon  seeks  not  only  to  invoke  the  doctrine  more  often 
than  ever  before;  he  is  bidding  to  expand  it  far  beyond  its  former 
meaning.  He  claimed  recently  that  not  only  present,  but  former  mem- 
bers of  his  staff  ''shall  follow  the  well-established  precedent  and  de- 
cline a  request  for  formal  appearance  before  a  committee  of  the 
Congress." 

And  what  is  this  "well-established  precedent"  ? 

Is  "executive  privilege"  well-established  doctrine,  or  ill-supported 
dogma  ^  My  own  explorations  suggest  tha/t  it  is  a  phenomenon  more 
akin  to  the  "Emperor's  New  Clothes." 

My  exploration  into  the  background  of  the  doctrine  yields  up 
numerous  facts  Avhich  fly  in  the  face  of  the  President's  claims.  Let  me 


1  See  p.  104. 


91 

offer  the  committee  some  of  those  facts,  in  the  form  of  answers  to 
three  basic  questions : 

First.  j\Ir.  Chairman,  what  do  the  Constitution  and  constitutional 
history  tell  us  about  executive  privilege? 

In  Enoflish  and  American  colonial  i)ractice  before  the  adoption  of 
our  Constitution,  leo^islative  bodies  expected  and  received  most  if  not 
all  the  information  they  requested.  In  the  English  experience,  Parlia- 
ment received  what  information  it  asked  for.  Colonial  legislatures  and 
those  of  the  new  States  under  the  Articles  of  Confederation  functioned 
as  investigative  as  well  as  legislative  bodies.  They  saw  their  investiga- 
tive role  as  an  important  check  on  uncontrolled  "executive  poAver — the 
very  evil  which  played  such  a  large  part  in  the  desire  of  the  Colonies 
to  break  away  from  English  domination. 

When  the  Constitution  was  adopted,  it  said  nothing  explicit  that 
would  give  the  Executive  an  absolute  right  to  withhold  information 
from  Congress.  The  Constitution  assigned  to  Congress  "all  legislative 
powers."  It  admonished  that  the  President  should  "take  care  that  the 
laws  be  faithfully  executed."  Beyond  that  the  Constitution  delegated 
to  the  President  only  certain  specific  enumerated  powers,  which  cer- 
tainly did  not  include  any  power  to  withhold  information  from  the 
legislative  branch. 

Xeither  preconstitutional  history,  therefore,  nor  the  explicit  lan- 
guage of  the  Constitution,  can  be  relied  on  as  granting  the  Executive 
any  explicit  power  to  withhold  information. 

What  about  the  implicit  meaning  of  the  Constitution — the  "separa- 
tion of  powers"  doctrine  implied  by  the  differing  constitutional  func- 
tions of  Congress  and  the  executive? 

I,  Mr.  Chairman,  would  be  the  last  to  deny  the  validity  of  this  doc- 
trine—and among  the  first  to  assert  that  the  Executive  has  for  some 
time  been  treading  rather  heavily  on  the  powers  granted  to  the  Con- 
gress under  the  Constitution. 

But  proponents  of  absolute  or  near-absolute  "executive  privilege" 
stretch  the  separation  doctrine  too  far.  They  interpret  it  to  mean  that 
Congress  cannot  require  the  Executive  to  produce  documents  and  in- 
formation it  requests.  They  argue  that  where  dispute  exists,  the  Exec- 
utive shall  have  wide,  if  not  absolute,  power  to  decide  what  shall  be 
withheld  and  what  shall  be  disclosed. 

This  is  a  weighty  interpretation  to  hang  on  a  few  crypto-consti- 
tutional  phrases.  It  is,  in  effect,  merely  a  claim — a  claim  which  has 
never  been  sustained:  it  finds  no  backing  in  constitutional  history  or 
the  Constitution  itself;  it  has  never  been  ratified  by  statute,  nor  by 
judicial  declaration. 

President  Nixon  and  Attorney  General  Kleindienst  are,  in  fact,  tor- 
turing the  doctrine  of  separation  of  powers  into  a  doctrine  of  uncon- 
trolled power  for  one  branch  of  Government — power  to  decide  for  it- 
self what  shall  be  disclosed  and  what  shall  be  withheld.  They  would  do 
well  to  recall  the  words  of  Madison  in  the  49th  Federalist  Paper,  that 
none  of  the  branches  of  Government  "Can  pretend  to  an  exclusive  or 
superior  right  of  settling  the  boundaries  between  their  respective 
powers." 

In  fact,  if  constitutional  history  and  the  Constitution  itself  point  in 
any  direction,  it  is  toward  the  right  of  Congress  to  receive  information 
from  the  Executive.  The  Constitution  obliges  the  President  "From 
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time  to  time  (to)  give  Congress  information  of  the  state  of  the  Union 
*  *  *"  Justice  Storv  read  those  phrases  as  a  clear  requirement  upon 
the  President  "To  lay  before  Congress  all  facts  and  information  which 
may  assist  their  deliberation  *  *  *"  .        ^ 

Second,  if  the  Constitution  provides  no  firm  basis  for  the  doctrine  of 
executive  privilege,  what  is  its  basis  in  judicial  precedent  and  statute 
law  ? 

The  memorandum  which  accompanies  my  testimony  disposes  of  this 
question  in  considerable — and  convincing — detail. 

Senator  Gukney.  Do  you  have  copies  of  that  ? 

Senator  Stevexson.  Yes ;  I  do. 

Senator  Gurnet.  Fine. 

Senator  Stevexson.  Let  us  simply  note  that  the  Supreme  Court  has 
never  yet  been  confronted  with  a  conflict  between  Congress  and  the 
Executive  concerning  executive  privilege. 

In  fact,  the  cases  most  often  cited  to  support  a  claim  of  executive 
privilege— 5osA;e  v.  Coming  ore  aiul  U.S.  ex  reJ.  Touhy  v.  Ragen— do 
not  constitute  authority  for  the  proposition  that  the  Executive  has 
authority— either  absolute  or  discretionary— to  withhold  information 
from  Congress.  The  two  cases  are  simply  not  on  point. 

The  various  statutes  relied  upon  by  advocates  of  executive  privilege 
do  not  vest  uncontrolled  discretion  in  the  Executive  to  withhold  in- 
formation. They  have  nothing  at  all  to  do  with  the  question  of  execu- 
tive  privilege. 

In  short, 'the  legal  precedents  usually  cited  by  defenders  of  execu- 
tive privilege  as  foundations  for  their  claims  actually  pro\ade  no  such 

foundation.  .  , 

Third,  if  the  Constitution,  the  courts,  and  the  statutes  provide  no 
firm  basis  for  a  doctrine  of  executive  privilege,  what  about  the  prece- 
dents of  history?  ^      -,     p      i   •  i  • 

Proponents  of  executive  privilege  are  fond  o±  relying  upon  His- 
torical precedents  to  support  their  position.       ^ 

In  his  March  12  policy  statement  on  executive  privilege,  tor  exam- 
ple. President  Nixon  proclaimed  that : 

The  doctrine  of  executive  privilege  is  well-established.  It  was  first  invoked 
by  President  Washington,  and  it  has  been  recognized  and  utilized  by  our  Presi- 
dents for  almost  200  years  since  that  time  *  *  * 

There  are  two  main  instances  to  which  Mr.  Nixon  may  be  referring. 
In  the  first,  in  1792,  the  House  of  Representatives  requested  informa- 
tion about  the  abortive  St.  Clair  expedition.  A  Cabinet  meeting  was 
called  to  consider  the  request,  and  in  the  privacy  of  the  meeting,  ac- 
cording to  Thomas  Jefferson,  who  took  the  minutes,  it  was  agreed  that 
the  Executive  "*  *  *  ought  to  refuse  those  (papers)  the  disclosure  of 
which  would  injure  the  public."  .       i  •    •     -j     4.   • 

But  the  advocates  of  executive  privilege  who  cite  this  incident,  m- 
cludincr  the  Attorney  General  yesterday,  fail  to  tell  the  whole  story. 
In  actuality,  President  Washinston  never  made  any  public  assertion 
of  uncontrolled  discretion  to  withhold  documents ;  and  indeed,  m  the 
instance  in  question,  all  documents  were  turned  over  to  the  House, 
including  those  most  damaginsr  to  the  Army's  reputation. 

The  second  instance  in  the  Washington  years  seems  equally  "Rele- 
vant. The  House  asked  for  papers  relating  to  the  Jay  Treaty.  VVash- 
incrton  declined  to  send  them  on  the  ground  that  the  constitutional 
rofe  in  the  treatymaking  process  belonged  to  the  Senate,  not  the 
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House.  In  any  event,  he  declared,  the  papers  had  already  gone  to  the 
Senate. 

In  neither  case  did  Washington  withhold  information  from  Con- 
gress, and  in  neither  instance  did  he  invoke  something  which  could 
later  be  called  "executive  privilege." 

Those  who  cite  "history"  in  their  argument  for  executive  privilege, 
it  seems,  have  read  history  rather  carelessly — as  carelessly  as  they  seem 
to  have  read  the  Constitution,  judicial  decisions,  and  the  statutes. 

In  fact,  the  very  phrase  "executive  privilege"  is  not  rooted  in  his- 
tory:  it  is  a  recent  invention.  Historians  are  hard  put  to  find  its  use  by 
any  President  or  Attorney  General  prior  to  the  P^isenhowor  adminis- 
tration and  even  within  that  administration  the  first  use  of  the  phrase 
may  be  discerned  in  aljout  IDaS.  It  seems  to  be  a  phrase  cicated  out  of 
whole  cloth  to  give  a  semantically  respectable  name  to  the  with- 
holding of  information. 

In  1954  Mr.  Eisenhower  asserted  in  a  letter  to  Congress  the  right 
flatly  to  prohibit  all  executive  emploj'ees  from  testifying  or  producing 
documents,  in  the  interest  of  "efficient  and  etfective  administra- 
tion *  *  *".  He  was.  to  be  sure,  provoked  by  the  persistent  demagogu- 
ery  of  Senator  Joe  McCarthy,  and  we  who  are  skeptics  about  execu- 
tive privilege  must  face  responsibly  the  question  such  demagoguery 
raises. 

Such  Executive  statements,  including  opinions  of  Attorneys  Gen- 
eral, cannot  be  considered  a  basis  for  the  validity  of  the  doctrine ;  such 
statements  constitute  no  more  than  the  self-serving  assertion  of  one's 
own  claim  in  a  dispute.  ]Mr.  Nixon's  statement  (and  Mr.  Kleindiensfs 
yesterday)  are  but  the  latest  in  a  long  line  of  self-serving  statements. 
They  claim  a  great  deal — but  they  establish  nothing. 

In  sum,  Mr.  Chairman,  the  main  body  of  support  for  executive 
privilege  consists  not  in  the  law  or  history,  but  in  mere  claims  by 
presidents  and  their  appointees  that  such  a  privilege  exists.  It  is,  in 
short,  a  doctrine  created  not  so  much  by  legal  or  judicial  deliberation, 
as  by  executive  wishing,  conjuring,  and  speechmaking. 

All  this,  Mr.  Chairman,  leads  me  to  two  conclusions:  The  Presiden- 
tial right  to  "executive  privilege,"  insofar  as  it  exists  at  all,  is  by  no 
means  so  deeply  rooted  in  law  and  precedent  as  we  have  been  led  to 
believe;  Congress,  in  any  case,  has  a  broad  power  supported  by  the 
Constitution,  by  law  and  precedent,  to  obtain  information  from  the 
Executive. 

That  congressional  power  exists  to  be  exercised.  Like  other  constitu- 
tional powers,  it  can  hardly  be  said  to  be  "absolute";  certainly  what- 
ever information  Congress  seeks  from  the  Executive  must  somehow 
relate  to  the  legislative  process,  whether  the  subject  be  new  legisla- 
tion or  the  President's  conduct  as  he  "faithfully  executes  the  law." 
But  Congress  has  a  broad  and  clear  power  to  obtain  "necessary" 
information. 

Until  now  there  has  never  been  an  overwhelming  need  to  define 
legislatively  the  concept  of  executive  privilege.  Even  in  the  worst  of 
previous  confrontations,  the  Executive  and  the  Congress  have  man- 
aged to  accommodate  their  differences.  In  every  confrontation  since 
President  Washington's  time,  the  issue  has  been  compromised — or  one 
side  has  been  persuaded  to  back  off,  perhaps  under  pressure  of  public 
opinion.  George  Washington,  for  example,  can  be  said  to  have  backed 
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off  during  the  investigation  of  the  St.  Clair  expedition;  perhaps  Con- 
gross  backed  off  during  the  Eisenhower  years. 

But  the  situation  now  is  changing.  Confrontations  in  which  execu- 
tive }>rivilege  is  invoked  have  been  growing  in  frequency  and  inten- 
sity. During  the  Eisenhower  administration,  as  we  have  seen,  execu- 
tive privilege  w^as  invoked  no  less  than  34  times  to  withhold  informa- 
tion. Perhaps  in  those  instances  the  provocation  was  intense:  Presi- 
dent Eisenhower  was  struggling  to  resist  assaults  by  a  Senatorial 
demagogue  in  the  Army-McCarthy  hearings  and  their  unhappy  after- 
math. 

There  were  fewer  invocations  of  the  doctrine  during  the  Kennedy 
and  Johnson  years,  although  President  Kennedy  did  claim  the  privi- 
lege at  least  once.  But  wdth  the  first  Nixon  administration  there  has 
come  a  massive  re-expansion  of  the  use  of  the  privilege — and  now  a 
bold  effort  by  President  Nixon  to  broaden  its  accepted  meaning. 

It  is  my  judgment  that  these  increasingly  frequent  and  bitter  con- 
frontations over  executive  privilege  make  it  essential  that  Congress  act 
to  clarify  and  define  the  doctrine. 

To  do  so  would  be  not  only  wise  but  constitutionally  proper,  for 
Congress  is  clearly  commissioned  by  the  Constitution  to  "make  all 
laws  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers,  and  all  other  jDOwers  vested  by  this  Constitution  in  the  Gov- 
ernment of  the  United  States  *  *  *." 

Congress  can  choose,  as  a  matter  of  policy,  to  legislate  on  executive 
privilege — to  define  the  doctrine  more  clearly,  and  to  specify  the  pro- 
cedures which  should  govern  its  operation. 

It  is  high  time  we  did  so.  I  say  that  not  because  I  seek  government 
by  confrontation — but  because  I  seek  to  avoid  it.  If  the  privilege  is 
carefully  and  constitutionally  defined,  the  confusion  which  now  in- 
vites conflict  between  branches  uncertain  of  their  powers  will  diminish. 
And  if  the  Congress  by  claiming  its  power  reestablishes  itself  as  an 
equal  branch  of  the  Government,  such  disputes  will  more  likely  be 
resolved  reasonably  and  amicably  between  equals. 

In  politics  as  in  physics,  nature  abhors  a  vacuum.  In  the  absence 
of  a  clear  and  precise  legal  definition  of  executive  privilege,  we  may 
expect  the  President  to  rush  in  with  tangled  and  self-serving  uses  of 
it.  If  we  ignore  our  power  to  define  the  concept  and  its  proper  limits, 
we  can  only  blame  ourselves  if  the  Executive  acts  as  though  the  privi- 
lege has  no  limits. 

In  short.  Congress  should  define  "executive  privilege,"  suggest 
when  it  might  be  used  legitimately  by  the  Executive,  and  provide  pro- 
cedural and  substantive  remedies  should  the  Executive  abuse  the  defi- 
nition in  any  instance. 

First  of  all,  I  would  suggest  that  the  preamble  or  policy  section  of 
such  a  bill  should  establish  in  the  broadest  terms  Congress'  power  to 
obtain  information  from  the  executive.  Later  on  in  the  bill,  narrower 
limits  might  be  defined.  But  Congress  should  be  wary  of  giving  away 
any  of  its  legitimate  constitutional  power.  The  present  bills  on  this 
subject  do  not  make  sufficiently  clear  (Congress'  broad  power;  they  tend 
to  sanctify  a  right  to  executive  privilege,  without  stating  clearly  and 
forthrightly  Congress'  concomitant  riglit  to  obtain  information. 

The  bill  should  so  state  that,  as  a  general  policy,  the  executive — 
to  the  greatest  extent  possible — should  cooperate  with  Congress  by 
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giving  Congress  the  information  it  seeks.  Similarly,  it  should  also 
express,  as  policj',  that  Congress  will  not  meddle  unnecessarily  with 
the  executive,  but  will  seek  only  information  which  legitimately  relates 
to  the  legislative  process. 

Second,  as  in  Senator  Fulbright's  bill  and  in  Congressman  Erlen- 
born's  bill — and  unlike  Senator  Ervin's  resolution — no  one  in  the  ex- 
ecutive branch  should  be  given  a  blanket  exemption  from  appearing 
before  Congress. 

Of  course  Congress  must  use  discretion  in  calling  White  House 
members;  certainly  it  must  protect  the  executive  against  the  depreda- 
tions of  demagogues.  But  l)]a]iket  exemptions  in  the  law  would  give  too 
much  discretion  to  the  executive. 

Third,  unlike  Senator  Fulbright's  bill — S.  828 — and  Senator  Ervin's 
resolution  (S.J.  Res.  72),  I  suggest  that  Congress  should  trj-  to  define 
those  instances  in  which  executive  privilege  might  properly  be  invoked. 

It  is  not  enough  mereh'  to  allow  the  executive  to  claim  the  privilege 
and  then  give  Congress  a  procedural  mechanism  to  overcome  the  execu- 
tive should  it  not  agree  with  the  President's  claim.  Congress — or  the 
judiciary — may  someda}'  have  to  decide  whether  the  privilege  is  being 
properly  invoked;  we  should  provide  Congress  and  the  judiciary  with 
a  clear  standard  by  which  to  make  those  judgments. 

I  therefore  would  suggest  that  direct  communications  between  the 
President  and  anyone  in  the  executive  branch  should  be  protected — 
if  the  matters  in  discussion  legitimately  relate  to  aspects  of  public 
policy.  Thus,  if  tliere  were  questions  in  a  committee  hearing  about 
illegal  activities  by  members  of  the  executive  branch,  or  questions 
about  campaign  activities  not  related  to  governmental  business,  this 
information  would  still  be  obtainable  by  Congress — even  if  the  infor- 
mation were  contained  in  a  memo  to  or  from  the  President,  I  can  think 
of  no  reason  why  such  information,  particularly  information  con- 
cerning possible  crimes,  should  be  kept  from  an  investigating  Congress 
and  hence  from  the  public. 

What  about  other  communications  within  the  executive  branch  on 
matters  legitimately  relating  to  public  policy — communications  be- 
tween administration  members  that  do  not  include  the  President,  for 
example?  First  of  all,  a  sine  qua  non  to  the  invocation  of  executive 
privilege  should  be  that  the  information  is  protected  from  disclosure 
under  other  acts  such  as  the  Freedom  of  Information  Act  or  the  Budget 
and  Accounting  Act.  Then,  where  the  information  is  so  protected,  the 
President  himself  should  certify  the  right  to  withhold  information  in 
these  cases.  And  this  certification  from  the  President  should  set  out 
the  President's  reasons  for  withholding  the  information. 

Fourth,  we  should  include  procedures  for  dealing  with  impasses 
over  executive  privilege. 

What  happens  in  the  case  of  a  breakdown?  Suppose  a  committee 
chairman  believes,  despite  a  plausible  and  seemingly  legitimate  claim 
of  executive  privilege  by  the  President,  that  his  connnittee  simply 
must  have  the  requested  information  if  Congress  is  to  fulfill  its  legisla- 
tive function  ? 

In  such  cases,  the  committee  chairman  should  submit  on  tlie  floor 
of  his  House  of  Congress,  after  a  majority  vote  of  his  committee,  a 
resolution  aimed  at  breaking  the  impasse.  The  resoluti(m  would  state 
that  it  is  the  sense  of  the  Senate — or  House — that  the  information 
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requested  is  essential  to  the  conduct  of  tlie  Senate's — or  House's — leofis- 
lative  or  investinfative  business.  If  the  Senate — or  House — should  not 
agree  with  the  committee  and  should  defeat  the  resolution,  the  matter 
would  be  ended.  If  it  should  uphold  the  committee,  however,  Conijress 
would  be  acting  in  its  clear  right  to  oljtain  information  as  set  forth  in 
the  preamble  or  policy  section  of  the  bill. 

What  happens  if  a  witness  from  the  executive  branch  refuses  to 
present  himself  to  Congress  when  called,  even  after  service  of  a  con- 
gressional subpena  ?  Or  if  the  questions  posed  of  a  present  witness 
bj-  a  committee  are  answered  by  a  claim  of  executive  privilege  which 
appears  to  be  insufficiently  related  to  a  matter  of  public  policy?  Or 
what  happens  when,  even  after  a  full-fledged  floor  resolution  demand- 
ing information,  the  witness  refuses  to  answer  on  a  claim  of  execu- 
tive privilege  ?  What  would  be  Congress'  remedies  ? 

Some,  including  Senator  Ervin  and  Senator  Kennedy,  have  sug- 
gested that  Congress  resort  to  its  own  remedies — the  contempt  power  ; 
that  Congress  send  the  Sergeant  at  Arms  out  to  place  the  individual  in 
custody,  arraign  him,  and  try  him — or  have  the  courts  try  him — for 
contempt  of  Congress. 

This  has  never  been  done.  And  I  would  suggest  that  these  remedies 
are  unnecessarily  contentious  and  perhaps  at  best  futile. 

Instead,  I  would  suggest  that  Congress  enlist  the  Federal  courts. 
An  order  or  a  contempt  citation  from  an  impartial  third  branch  would 
certainly  lend  legitimacy  to  the  claims  of  Congress.  And  certainly  no 
Executive  is  eager  to  disobey  orders  of  Courts  and  defy  what  would 
then  likely  be  an  aroused  public  opinion. 

I  suggest  that  instead  of  starting  its  own  contempt  proceedings,  the 
respective  House  of  Congress  could  do  one  of  two  things  :  ( 1 )  It  could 
appoint  its  own  special  prosecutor;  or  (2)  Congress  might  delegate, 
perhaps  to  the  Chief  Justice  of  the  Supreme  Court,  the  power  to  ap- 
point a  prosecutor  for  purposes  of  enforcing  the  law.  Some  authority 
for  this  course  appears  to  reside  in  article  II,  section  2  of  the  Constitu- 
tion. 

If  the  witness  still  refused  after  the  courts  ordered  him  to  appear 
before  Congress  or  to  present  certain  information — ^he  would  then  be 
in  contempt  of  court.  And  if  the  witness  dared  the  Supreme  Court  to 
enforce  its  order,  then  indeed  we  will  have  reached  the  ultimate  break- 
down of  our  government  of  laws — and  the  ultimate  in  lawlessness  by 
the  Executive. 

We  are  dealing,  Mr.  Chairman,  with  eventualities  which  we  hope 
will  never  occur.  But  they  could  occur — and  the  mere  hope  that  they 
will  not  is  no  reason  not  to  prepare  for  them.  Indeed,  such  a  pr-ocedure 
as  I  have  outlined  is  intended  to  head  off  such  eventualities. 

In  his  testimony  yesterday,  Mr.  Kleindienst  expressed  the  hope  that 
"mutual  restraint''  on  both  sides  of  this  question  is  vital  if  we  are 
to  avoid  disastrous  confrontations  over  executive  privilege. 

I  agree.  But  I  must  point  out  that  the  lack  of  restraint  which  has 
now  inflamed  the  issue  is  not  that  of  Congress,  but  of  the  President. 
He  has  sought  to  claim  the  privilege  with  unprecedented  frequency 
and  to  stretch  the  meaning  of  the  doctrine  beyond  all  past  understand- 
ing. He  has  repeatedly  exceeded  his  own  stated  guidelines. 

President  Nixon  once  claimed  that  he  would  never  use  the  privilege 
"as  a  shield  to  prevent  embarrassing  information  from  being  matle 
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available."  He  would  invoke  it,  he  said,  '"only  in  those  instances  in 
which  disclosure  would  harm  the  public  interest." 

Yet  repeatedly  he  has  used  the  privilege — or  threatened  to  use  it — 
in  ways  that  contradict  his  words:  In  the  case  of  Mr.  Peter  Flanioran's 
appearance  before  the  Judiciary  Committee  during  the  confirmation 
hearings  of  Attorney  General  Kleindienst ;  in  the  dismissal  of  A. 
Ernest  Fitzgerald  from  his  position  in  the  Pentagon ;  in  the  refusal  by 
tlie  White  House  to  disclose  information  about  political  flights  of 
Presidential  appointees  at  Government  expense;  and  most  recently 
in  the  refusal  of  the  President  to  let  his  statf  tell  what  they  know 
about  the  growing  Watergate  scandal. 

What,  in  each  of  these  cases,  was  the  purpose  of  evading  testimony 
before  Congress  except  to  avoid  embarrassment?  Where,  in  these  re- 
fusals to  disclose  information,  is  any  overriding  concern  for  the  public 
interest  ? 

Some  time  ago,  Mr.  Chairman,  one  of  President  Xixon's  closest 
friends  and  cabinet  officers,  then  Attorney  General  ^litchell,  admon- 
ished critics  of  the  administration  to  watch  "what  we  do,  not  what  we 
say." 

Mr,  Chairman,  I  have  done  so.  And  what  I  see  convinces  me  that 
those  who  truly  care  about  the  responsible  use  of  executive  privilege, 
the  public's  right  to  know,  and  the  preservation  of  our  form  of  gov- 
ernment are  at  this  end  of  Pennsylvania  Avenue. 

Senator  Muskie.  Thank  you  very  much.  Senator,  for  one  of  tlie  most 
comprehensive  and  thoughtful  statements  on  executive  privilege  that 
I  have  had  the  privilege  of  reading  or  hearing  as  well  as  for  your  con- 
structive suggestions  for  legislation.  There  is  one  problem  that  I  think 
you  haven't  anticipated.  You  have  anticipated  a  great  many  prob- 
lems, but  there  is  one  problem  that  arises  out  of  Attorney  General 
Klcindienst's  testimony  yesterday — if  his  testimony  does  indeed  repre- 
sent the  deliberately  developed  position  of  the  Administration  on  the 
doctrine,  and  one  can't  always  be  sure  of  that ;  he  seemed  to  be  flying 
by  the  seat  of  his  pants  a  great  deal  of  the  time  yesterday — but  if  it 
does  represent  the  considered  policy  of  this  administration,  he  seems 
to  have  said  to  us  that  executive  privilege  is  none  of  our  business.  And 
if  he  means  that,  and  if  we  should  enact  legislation  constructed  as  you 
propose  and  send  it  to  the  President,  I  raised  the  question  yesterday 
of  whether  the  President  would  even  dare  to  recognize  it  by  vetoing  it 
and  whether  he  might  not  indeed  simply  ignore  it  on  the  assertion  that 
Mr.  Kleindienst  made  yesterdav  that  it  is  none  of  our  business. 

Now  that  is  one  of  the  eventualities  Avhich  you  have  expressed  the 
hope  of  never  reaching,  but  if  it  does  arrive,  would  you  agree  the  only 
recourse  left  to  us  would  be  the  use  of  the  means  that  have  been  sug- 
gested by  Senator  Ervin  and  Senator  Kennedy  ? 

Senator  Ste\t:nsox.  No,  sir,  I'm  suggesting  alternative  means.  I'm 
suggesting  first  a  statutory  definition  of  privilege  and  tlien  procedures 
quite  different  for  enforcement.  The  present  suggestions,  as  I  under- 
stand them,  are  that  the  Sergeant  at  Arms  be  sent  out  to  compel  the 
attendance  of  a  recalcitrant  witness;  a  witness  whose  presence  cannot 
be  maintained  in  the  Congress  until  he  is  purged  of  his  recalcitrance. 
That  does  not  seem  to  me  to  be  a  very  hopeful  cour-se  of  action.  In  its 
starkest  terms  the  Congress  does  not' have  any  divisions  to  enforce  its 
will.  It  has  no  means  of  physically  pursuing  such  a  course. 
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It  has  also  been  suggested  that  we  exercise  a  power  we  clearly  do 
have,  the  power  of  the  purse,  to  retaliate  against  such  abuses  of  this 
fictitious  doctrine  by  simply  cutting  off  the  funds  to  the  agency  of  the 
reluctant  witness.  That  strikes  me  as  an  unnecessarily  contentious  and 
possibly  destructive  procedure.  It  could  be  destructive  of  the  public 
interest. 

What  I  am  suggesting  is  that  we  define  the  privilege  and  leave  it 
to  the  courts  in  this,  as  in  other  cases,  to  enforce  the  law,  and  that  we 
seek  to  enlist  the  courts  on  the  side  of  the  Congress  and  that  we  in 
the  Congress  take  the  initiative,  that  we  prosecute  through  the  ap- 
pointment of  our  own  prosecutor  or  leave  the  appointment  of  the  pros- 
ecutor to  the  Supreme  Court,  but  leave  it  to  the  prosecutor  to  go  before 
the  court  and  leave  it  to  the  courts  to  compel  the  attendance  of  the 
witness.  If  the  witness  refuses  to  obey  the  courts,  then  he  is  in  contempt, 
not  of  the  Congress,  but  of  the  courts.  At  that  point  you  might  ask  how 
many  divisions  do  the  courts  have  ?  The  courts,  too.  have  no  divisions, 
but  at  that  point  both  the  Congress  and  the  courts  have  aligned  them- 
selves against  the  President  and  at  that  point  I  Avould  think  that  the 
public  might  very  well  be  aligned  against  the  President.  That  all  being 
the  case,  it  would  seem  to  me  much  less  likely  with  such  procedures 
established  that  the  President  would  in  the  future  abuse  the  doctrine 
of  executive  privilege. 

Wliat  I  am  basically  suggesting  is  that  we  avoid  such  confrontations 
by  defining  the  privilege,  establishing  the  procedures,  and  by  strength- 
ening ourselves  in  the  Congress— by  making  ourselves  an  equal  branch 
of  Government  and,  on  the  assumption  that  as  equals  such  confronta- 
tions will  not  arise  in  the  future  and  the  differences  can  be  amicably 
and  reasonably  resolved  in  the  future  as  they  have  been  in  the  past. 

Senator  Muskie.  Well,  I  think  the  course  you  are  suggesting  would 
appeal  to  most  Members  of  the  Congress  for  the  reasons  you  stated. 
The  question  I  raise  is  this,  I  doubt  on  the  basis  of  the  testimony  of 
Mr.  Kleindienst  yesterday  that  the  President  would  sign  such  a  piece 
of  legislation  becavise  it  would  be  inconsistent  Avith  his  stated  rievi-  of 
executive  privilege. 

Senator  Stevenson.  Well,  the  Congress  would  have  to  pass  the  leg- 
islation over  a  veto,  assuming  that  happens. 

Senator  Muskie.  I  suppose  the  possibility  not  of  a  veto  but  of  the 
President  deciding  that  the  Congress  has  no  power  to  enact  such  leg- 
islation at  all  and  deciding  just  to  ignore  it  has  occurred  to  you.  In 
that  case  would  we  not  have  reached  the  kind  of  confrontation  you 
pose  on  down  the  line  after  having  resorted  to  the  courts  under  the 
procedure  you  stated  ? 

Senator  Stevenson.  The  constitutionality  of  the  procedures  would 
have  to  be  tested  and  the  congressional  definition  of  privilege  would 
have  to  be  tested  in  the  courts.  I  am  assuming,  and  on  the  basis  of  that 
memorandum,  that  the  procedures  and  the  definition  are  constitu- 
tional, as  I  have  suggested. 

Senator  Muskie.  Do  you  have  any  questions  ? 

Senator  Ervin.  Yes,  I  want  to  conmiend  you  for  pointing  out  that 
there  are  no  cases,  there  are  no  decisions  of  the  Supreme  Court  sus- 
taining the  claim  of  executive  privilege  as  set  forth  in  the  testimony 
of  Attorney  General  Kleindienst  yesterday,  and  I  agree  with  you 
that  the  case  of  Boske  v.  Comingore  and  the  United  States  v.  Ragen 


99 

are  not  applicable  at  all  and  don't  sustain  any  executive  privilege,  but 
I  would  have  to  take  a  little  issue  with  your  suggested  remedies  be- 
cause you  take,  for  example,  the  committee  which  has  been  appointed 
to  investigate  the  "Watergate  affair.  We  are  required  under  the  resolu- 
tion in  its  present  form  to  complete  that  investigation  by  the 
28th  day  of  January  1974.  A  recalcitrant  witness  who  refuses  to 
cooperate  is  difficult  to  bring  before  that  committee.  We  have  been 
informed,  and  it  appeared  in  the  public  press,  that  the  President  an- 
nounced, before  we  ever  subpenaed  any  witness,  or  even  determined, 
or  even  considered  the  question  of  wliether  we  would  subpena  any 
witness  from  the  AVhite  House  staff,  that  they  were  not  going  to 
appear. 

Now  I  think  the  Supreme  Court  has  had  some  constitutional  de- 
cisions on  this  point,  and  in  my  judgment  if  the  committee  would  try 
to  obtain  a  witness  from  the  White  House  staff  under  your  sugges- 
tions, it  would  be  long  after  February  28,  1974.  before  the  question 
would  ever  get  to  the  Supreme  Court,  because  if  anything  has  been 
demonstrated,  it  is  that  justice  treads  on  leaden  feet. 

Xow  the  Supreme  Court  has  handed  down  decisions  on  the  power  of 
the  Congress  in  this  field.  It  says,  for  example,  that  Congress  has  the 
power  and  has  the  duty  to  legislate  and  has  the  power  to  obtain  infor- 
mation and  there  is  no  limitation  in  the  decisions  on  the  source  of  that 
information  which  is  necessary  or  which  Congress  believes  is  neces- 
sary to  enable  it  to  legislate  with  knowledge  and  wisdom.  The  Court 
recognizes  that  Congress  must  be  able  to  compel  the  production  of 
documents  and  the  attendance  of  witnesses  to  obtain  information  in 
many  cases,  and  so  it  says  that  in  the  absence  of  legislation,  a  congres- 
sional committee  which  has  been  authorized  to  conduct  an  investiga- 
tion for  legislative  purposes  can  obtain  this  information;  and  the 
resolution  establishing  the  committee  investigating  the  Watergate 
undoubtedly  is  authorized  to  make  the  investigation.  The  Supreme 
Court  has  held  that  oven  where  Congress  fails  to  specify  a  legislative 
pui'pose  in  the  enabling  act,  it  is  to  be  presumed  that  Congress  is 
seeking  information  for  legislative  purposes,  and  the  Court  says 
(^ongress  can  issue  a  subpena  for  a  witness.  The  Supreme  Court 
doesn't  say  Congress  can  subpena  anybody  in  the  United  States  ex- 
cept White  House  aides  or  advisei's  to  the  President.  It  doesn't  exemjit 
them.  It  doesn't  exempt  anybody.  It  is  inconceivable  to  me  that  AVliite 
House  aides  or  advisers  have  a  special  status  of  something  in  the 
nature  of  royalty  abo^e  all  other  American  citizens  and  that  they  are 
exempted  from  the  obligations  of  all  of  the  other  American  citizens. 

The  Supreme  Court  held  in  the  McGrain  case  and  in  the  Jurney 
case  that  a  committee  of  Congress  can  issue  a  subpena  and  if  the  wit- 
ness fails  to  obey  the  subpena,  the  committee  can  ask  the  parent  body 
to  issue  a  warrant  for  the  arrest  of  that  witness  and  bring  him  before 
the  bar  of  the  parent  body — and  in  this  case  that  would  be  the  Senate — 
and  that  they  could  put  the  questions  to  him  and  if  he  refuses  to 
answer,  then  they  can  punish  him  for  contempt  of  Congress. 

Xow  that  is  drastic  action,  but  v.hen  a  witness  says.  'T  am  going  to 
stall  the  wheels  of  Congress  and  I  am  going  to  compel  Congress  to 
grind  to  a  halt  because  I  refuse  to  perform  an  obligation  that  is  incum- 
bent upon  me  as  a  citizen."  then  I  tliink  the  time  has  come  for  drastic 
action. 
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We  don't  like  the  surgeon's  knife,  but  sometimes  there  comes  a 
cancer  where  the  only  way  you  can  eradicate  it  is  by  use  of  the  sur- 
geon's knife,  and  I  think  you  have  such  a  thing  as  a  cancer  on  the  body 
politic  that  has  to  be  eradicated  the  same  way.  And  so  I  am  frank  to 
state,  and  I  do  not  state  this  in  the  nature  of  a  tlireat,  but  I  have  been 
given  as  chairman  of  that  committee  a  mission  to  perform  and,  as  often 
has  been  said,  self-praise  is  half  scandal  and  I  don't  know  whether  this 
is  self-praise  or  whether  it  is  a  derogatory  statement  about  myself,  but 
I  would  like  people  to  know  that  I  have  that  quality  which  one's 
friends  call  firmness  and  one's  enemies  call  obstinacy. 

If  the  committee  decides  that  any  of  these  aides  have  knowledge 
that  is  pertinent  to  the  inquiry,  I  am  going  to  recommend  to  the  com- 
mittee that  it  take  whatever  action  is  necessary  to  get  that  testimony'  or 
to  follow  out  the  line  of  these  decisions. 

We  don't  need  any  new  legislation  on  the  subject  because  these  deci- 
sions are  already  in  existence.  If  we  pass  a  bill  and  have  a  lawsuit 
about  it,  knowing  justice  travels  on  leaden  feet,  it  Avould  be  about  3 
years  before  that  lawsuit  reaches  the  Supreme  Court  of  the  United 
States.  In  all  probability,  if  we  pass  the  bill,  the  bill  would  be  vetoed 
and  by  the  bill  we  would  put  it  within  the  power  of  eitlier  house  of 
Congi-ess  to  nullify  by  one-third  plus  one  the  capacity  of  the  Senate 
to  perform  a  function  which  the  Supreme  Court  has  held  in  the  Jurney 
case  and  the  McGrain  case  tliat  tlie  Senate  has  the  full  constitutional 
powers  to  perform.  And  so  I  think  the  legislative  body  ought  to  exer- 
cise the  power  necessary  to  enable  it  to  discharge  its  own  functions  and 
not  have  to  be  depending  upon  the  courts,  which,  as  I  said,  all  to  often 
travel  on  leaden  feet. 

I  cited  my  disagreement  with  your  proposed  remedy,  but  I  still 
commend  your  statement  as  one  of  the  most  excellent  statements  I  have 
seen. 

Senator  Stevt^nson.  If  I  might  respond  briefly  ?  I  don't  propose  to 
do  away  with  any  of  the  inherent  remedies  of  Congress.  The  remedies 
I  am  proposing  would  be  additional  powers  which  make  it  easier  for 
3^ou  and  for  other  committees  of  the  Congress  to  effectively  compel  the 
attendance  of  that  recalcitrant  witness  by  enlisting  the  courts  and  the 
contempt  procedures  of  the  courts. 

Senator  Ervin.  About  this  executive  privilege  of  the  White  House, 
there  was  a  case  that  T  observed  when  T  first  came  to  the  Senate  which 
involved  a  Member  of  the  Senate  named  Joe  McCarthy  who  had  quite 
a  controversy  with  the  Army,  especially  with  Secretary  Stevens,  over 
who  promoted  Major  Perez.  The  Members  of  the  Senate  used  to  get 
hundi'eds  of  cards  from  all  over  the  country  asking  who  promoted 
Perez.  I  participated  in  two  investigations.  The  Department  of  De- 
fense failed  to  make  a  disclosure  of  the  fact  tliat  Major  Perez,  who 
was  supposed  to  have  Communist  affiliations,  had  been  promoted :  had 
been  given  an  automatic  promotion  to  major  one  day  and  discharged 
the  next  day.  And  poor  Secretary  Stevens — I  say  "poor"  although  he  is 
a  man  of  much  affluence  and  a  very  fine  gentleman — he  was  beaten 
over  the  head  by  Senator  McCarthy  on  the  question  of  who  promoted 
Perez.  They  had  two  investigations  and  nobody  could  find  out  any- 
thing about  it.  Then  they  had  a  change  in  counsel  and  the  Defense 
Department  and  brought  down  former  Governor  Brooker  of  Michi- 
gan, a  comparatively  young  man  but  an  old-time  trial  lawyer — and  he 
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recognized  the  fact  that  the  Avorst  thing  that  anybody  in  Government 
ever  attempts  to  do  is  to  try  to  hide  something  from  the  people  and  so 
he  came  down  and  he  phiced  all  his  cards  face  up  on  the  table  before 
the  conunittee  in  the  third  investigation,  which  showed  there  was  no 
rascality  whatever  about  the  promotion  of  Major  Perez.  It  showed 
under  the  regulations  the  Army  keej)S  tAvo  recorcls  on  a  man  in  service, 
and  one  of  them  is  his  service  record  and  the  other  is  his  security  rec- 
ord. Normally  under  the  regulations  Major  Perez  was  entitled  to 
automatic  promotion  after  a  certain  length  of  service,  but  his  service 
record  and  security  records  for  some  strange  reason  met  in  the  De- 
partment of  the  Army  Avhile  Secretary  Stevens  was  out  in  the  Far 
East  and  the  counsel  for  the  Department  of  the  Army  and  one  of  the 
generals  up  there— I  believe  it  was  General  Wheeler,  as  I  recall — 
found  out  about  this  Communist  affiliation  charge. 

They  had  no  regulations  governing  this,  so  they  decided  the  only 
thing  to  do  was  to  give  him  his  automatic  promotion  one  day  and  get 
rid  of  him  the  next  day,  which  tliey  did. 

As  soon  as  the  cards  were  })ut  face  up  on  the  table,  the  mystery 
was  unraveled.  I  thijik  that  it  would  be  Avell  for  the  people  in  authority 
at  the  White  House  to  consider  that  nobody  ever  makes  a  more  fruit- 
less mistake  than  taking  a  course  of  action  whicli  engenders  in  the 
minds  of  the  American  people,  rightly  or  wrongly,  the  notion  that 
they  are  trying  to  hide  something  from  the  American  people. 

Senator  Stevexson.  President  Eisenhower  understood  that.  He  did 
not  hide  Sherman  Adams,  for  that  matter. 

Senator  Ervin.  The  Subcommittee  on  Separation  of  Powers  lias 
been  conducting  a  survey  and  we  have  found  out,  in  interrogating  the 
congressional  committees  of  both  Houses,  that  since  January  1  of  1904, 
there  have  been  160  separate  refusals  on  the  part  of  the  executive 
branch  of  the  Government  to  furnish  information  to  congressional 
committees,  which  is  a  rather  astounding  number  because  all  of  this 
information  is  collected  at  the  expense  of  the  American  taxpayers  and 
supposedlv  for  their  benefit,  and  then  to  have  it  withheld  by  the  execu- 
tive branch  from  the  lawmaking  branch  of  government  is,  to  my  mind, 
an  astounding  thing. 

Excuse  me  for  my  long  statement.  "With  the  exception  of  your 
remedies,  I  commend  your  statement. 

Senator  Muskie.  Senator  Ervin,  I  think  your  testimony  has  been 
a  welcome  addition  to  the  hearing  record  at  this  point.  I  have  enjoyed 
it.  and  I'm  sure  everyone  else  has.  I  know  that  Senator  Gurney  is 
under  pressure  to  attend  another  committee  hearing,  so  I  will  yield 
to  him  at  this  point. 

Senator  Gurney.  Thank  you,  JNIr.  Chairman.  I  Avant  to  echo  Avhat 
the  chairman,  and  also  my  other  chairman.  Senator  Er\nn,  has  said. 
I  think  it  Avas  a  most  scholarly  dissertation  of  this  subject,  and  I  think 
your  statement  has  also  been  very  fair  and  very  reasonable  and  I 
agree  with  the  great  part  of  it. 

I  tliink  the  one  problem  here  we  are  going  to  have  in  tliis  business 
more  than  any  otlier  problem  is  what  do  you  do  Avhen  you  have  dif- 
ferences? This  question  arises  Avhether  they  be  in  diflferent  political 
parties,  or  different  political  philosophies.  A"\niat  does  the  President 
do  in  order  to  protect  himself  f  lom  harassment  l)y  the  Congress,  Avhich 
has  occurred  on  many  occasions. 
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Xow,  I'm  not  accusing  any  political  party  of  that,  because  I  think 
both  political  parties  have  done  it,  but  that  is  a  part  of  our  problem, 
and  possibly  one  of  the  reasons  why  a  Chief  Executive  will  use  execu- 
tive privilege  a  good  deal,  that  is,  to  protect  some  of  his  important 
people,  either  close  to  him  or  possibly  Cabinet  officers  from  harass- 
ment by  the  Congress.  How  are  we  going  to  resolve  that? 

I  think  tliat  is  the  thing  that  bothers  me  more  thau  any  one  thing. 

Senator  Stkvexsox,  Senator  Gurney.  I  tried  to  address  myself  to 
that  problem,  and  not  by  suggesting  that  the  inherent  remedies  of 
the  Congress  should  be  repealed.  The  procedure  which  I  have  set  out 
as  an  answer  to  the  very  real  question  which  you  raised  is  an  addition 
to  the  remedies  mentioned  by  Senator  Ervin. 

I  am  saying  define — and  define  reasonably — executive  privilege,  and 
I  have  given  some  suggestions  as  to  what  that  definition  should  be. 
And  then  I  say  that  if  the  President  refuses  to  respect  a  statutorily 
defined  definition,  which  presumably  will  be  upheld  by  the  Constitu- 
tion, then  you  have  a  question  of  law  enforcement  and  the  application 
of  that  definition  to  the  particular  circumstances.  I  am  concerned, 
however,  about  the  Congress  serving  as  both  prosecutor  and  judge 
of  its  own  case,  and  then  attempting  to  enforce  its  judgment  against 
tlip  Executive.  I  say  prosecute,  but  take  your  case  to  the  courts. 

If  the  President  ancl  his  aides  are  recalcitrant,  if  they  refuse  to  obey 
an  order  of  the  court,  then  they  are  in  contempt  of  not  the  Congress, 
but  of  the  courts,  and  I  think  it  is  unlikely  that  an  Executive  is  going 
to  want  to  run  that  risk  of  standing  in  contempt,  not  only  of  the 
Congress,  but  of  the  courts,  and  at  that  point  very  likely  in  contempt 
of  the  overwhelming  pulilic  opinion  of  the  country. 

Senat-or  Gurxey.  Well,  that  may  be  the  answer  and  I  certainly 
listened  to  j-our  suggestion  there  with  great  care  because  you  have  the 
political  confrontation  situation,  which  we  have  today,  and  let's  face 
it,  that  is  what  we  have  more  than  anything  else,  that  is  a  political 
confrontation  between  the  incumbent  and  Conjrress.  Some  of  it  is 
politics,  pure  and  simple,  and  some  of  it  is  politics  of  the  Congress 
and  the  Executive,  which  all  goes  on  regardless  of  what  parties  are  in 
and  out  of  the  ^Vhite  House  and  the  Congress.  And  I  suppose  an  arbi- 
ter will  be  the  only  way  we  get  at  that.  But  T  do  think,  though,  it  is  fair 
to  observe  that  the  political  process  itself,  I  think  has  a  way  sometimes 
of  resolving  things  even  though  that  moves  on  leaden  feet,  and  I  think 
before  we  get  through  with  the  "Watergate  investigation,  we  will  find 
that  also. 

I  think  the  political  process  is  already  working  and  I  think  probably 
the  political  process,  as  it  seeps  through  the  country,  is  going  to  pro- 
duce witnesses,  one  way  or  the  other — and  I  know  my  chairman  may 
disagree  with  me  on  this — but  I  think  we  are  going  to  get  whatever 
witnesses  we  want  to  get,  and  the  witnesses  will  appear  here  because 
of  the  exposure  to  the  political  processes  in  the  Xation,  which  will  force 
their  appearance.  I  certainlv  hope  so. 

Well,  one  of  the  other  thinjrs  that  bothers  me  about  this  question, 
too — and  perhaps  you  would  like  to  respond  on  this — at  the  time  that 
the  Founding  Fathers  set  up  the  kind  of  government  we  had,  they  drew 
their  ideas,  obviously,  from  England,  from  which  we  sDrnng  as  far 
as  representative  government  is  concerned,  and  many  of  the  colonial 
legislatures  or  whatever  they  called  themselves  were  based  partly  upon 
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English  concepts.  England  had  a  parliamentary  system,  where  the 
executive,  the  prime  minister,  was  in  the  parliamentary  process,  and 
he  had  to  be  responsive.  And  we  rejected  that,  and  I  think  our  Found- 
ing Fathers  were  probably  as  intelligent  a  group  of  men  politically 
as  we  have  ever  had  at  any  particular  time,  and  I  think  they  set  up 
the  kind  of  government  they  did  because  they  did  want  some  kind  of 
confrontation  and  a  competition  between  the  executive  and  the  legisla- 
tive branch.  And  of  course  you  can  find  all  kinds  of  arguments  about 
whether  our  system  is  better  or  the  English  system,  but  we  did  set  up 
a  competitive  confrontation  system,  and  my  question  to  you  is  don't 
we  want  to  preserve  this  in  some  way  ?  Isn't  this  a  healthy  thing  if  we 
still  want  to  operate  under  this  kind  of  a  government  ? 

Senator  Sten-enson.  Exactly.  The  Founding  Fathers  were  wiser  than 
we.  They  did  establish  a  system  of  equal  branches,  but  now  one  branch 
is  less  equal  than  the  others,  and  that  is  the  reason  the  abuse  of  this 
doctrine  of  executive  privilege  bothers  me. 

The  President  feels  he  can  with  impunity  treat  the  Congress  with 
contempt.  My  answer  to  you,  Senator  Gurney,  is  let  us  restore  the 
vision  of  our  founders,  and  let  us  restore  the  govoi-nnient  of  equal 
branches — and  that  one  way  of  doing  so  is  to  restore  to  the  Congress 
its  power  to  compel  the  attendance  of  witnesses  in  the  executive  branch. 

AVhat  I  have  tried  to  suggest  this  morning  was  a  procedure  for  doing 
that,  not  with  the  hope  of  exciting  confrontations  in  the  future,  but 
with  the  hope  of  avoiding  them,  and  with  the  hope  that  by  reclaiming 
the  power  and  making  clear  the  power,  the  right,  the  ability  of  the 
Congress  to  enforce  that  power,  we  will  help  to  reestablish  the  Con- 
gress as  an  equal  branch.  As  an  equal  branch.  I  confidently  expect 
such  disputes  will  be  resolved,  and  resolved  amicably  and  reasonably 
between  equals.  It  breaks  down  when  the  branches  are  not  equal,  and 
they  are  not  equal,  sir,  today. 

Senator  Gurxey.  Well.  1  couldn't  agree  with  you  more  on  that.  I 
think  one  of  the  very  healthy  things  that  may  come  out  of  this  con- 
frontation in  this  yeai-  of  lOTo  is  that  Congress,  I  tliink,  is  waking  up 
to  the  fact  that  it  is  not  an  equal  branch,  and  there  are  stirrings,  and 
this  is  one  that  we  are  hearing  about.  If  we  do  something  about  that, 
we  can  become  more  equal.  I  would  agree  with  that. 

Senator  jVIuskie.  Thank  you.  Senator  Gurney. 

Senator  Chiles.  No  questions. 

Senator  Ervin.  We  had  George  Washington  invoked  to  justify  a 
certain  species  of  executive  privilege.  However,  George  Washington 
gave  the  Congress  the  information  they  sought.  And  George  Wash- 
ington said  something  here — and  I  think  I  can  invoke  him  on  this — he 
said  the  reason  they  created  the  three  separate  departments  of  Gov- 
ernment was  because  they  recognized  public  officials  have  a  love  of 
power,  and  a  proneness  to  abuse  it,  and  they  believed  they  could  keep 
them  from  abusing  that  power  most  by  dividing  the  powers  of  Gov- 
ernment among  the  three  departments.  And  he  said  it  was  just  as 
important  to  preserve  the  distribution  of  powers  as  it  was  to  initiate  it 
in  the  first  place.  And  he  pointed  out  that  they  thought  it  would  pre- 
serve it  by  dividing  the  powers  of  Government,  because  each  depart- 
ment of  Government  would  resist  encroachments  upon  its  constitu- 
tional domain  by  any  other  department.  And  I  think  Congress  has  the 
power  to  conduct  investigations,  and  had  the  constitutional  power  to 
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^et  witnesses  to  enable  it  to  do  it.  And  Georore  AVashinorton  also  said 
if  the  people  ever  j^ot  dissatisfied  with  the  distribution  of  powers,  as 
made  by  the  Constitution,  he  said,  let  the  people  change  the  distribu- 
tion of  powei's,  by  amendment,  as  the  Constitution  provides,  but  let 
there  be  no  change  by  use — in  this  case  of  executive  privilege — as  a 
weapon  by  which  Government  is  destroyed. 

So  I  think  it  is  high  time  for  Congress  to  resist  encroachment  upon 
its  constitutional  domain,  but  I  am  like  Senator  Gurney,  I  am  a  peace- 
loving  man,  and  all  I  want  to  see  this  committee  given  is  the  power  to 
investigate  the  matters  it  is  called  on  by  the  Senate  to  investigate — I 
am  speaking  about  the  select  committee — and  because  it  acts  as  im- 
partial judge,  in  order  to  do  that,  we  are  going  to  have  to  have  wit- 
nesses. I  hope  that  the  witnesses  will  come  down  to  the  committee  vol- 
untarily. I  am  in  favor  of  giving  them  an  engraved  invitation  to  do 
so.  I  hope  we  don't  have  to  resort  to  subpenas,  and  I  am  praying  very 
fervently  that  the  good  Lord  will  enter  this  picture  and  persuade  those 
who  have  the  power  over  these  witnesses  to  let  them  come  and  we  will 
have  a  very  amicable  adjustment  of  that  issue.  Incidentally,  I  have  a 
friend  out  in  the  country  who  brings  me  messages  he  says  the  Lord 
gave  him  to  transmit  to  me,  and  I  told  him  that  in  the  interest  of  time, 
I  wished  he  would  arrange  to  have  the  Lord  deliver  those  messages 
directly  to  me,  instead  of  through  him  as  an  intermediary,  but  I  have 
asked  him  to  intercede  with  the  Lord  to  settle  this  thing  by  peaceful 
means  rather  than  by  a  confrontation.  Nobody  would  enjoy  it  more 
than  I  if  that  could  be  done. 

Senator  Muskie.  Yesterday,  Attorney  General  Kleindienst  seemed 
to  have  the  same  opinion  that  your  friend  did. 

Senator  Er\^n.  He  mentioned  an  astounding  interpretation  of  ex- 
ecutive privilege,  where  Congress  couldn't  even  subpena  charwomen 
to  ask  whether  they  sweep  the  floors  in  Government  properly,  unless 
the  President  acquiesced  in  it. 

Senator  Muskie.  Anyway,  Senator  Stevenson,  it  is  obvious,  I  think, 
that  we  have  all  appreciated  your  testimony,  and  its  quality.  Thank 
3^ou  very  much. 

Senator  Stevensox.  Thank  you,  Mr.  Chairman. 

Memorandum  Prepared  ix  1971  at  the  Request  of  Senator  Stevenson  of 

Illinois 

The  Doctrine  of   Executive  Privilege 

The  doctrine  of  executive  privilege  has  surfaced  at  the  height  of  several  na- 
tional controversies,  either  explicitly  or  implicitly,  on  a  number  of  occasions  in 
the  past  months.  Few  people,  it  can  easily  be  assumed,  understand  what  it  is. 
What  is  at  issue,  however,  has  great  significance  to  insuring  accountability  of 
the  President  and  the  entire  Executive  branch  to  the  Congress  and,  ultimately, 
to  fulfilling  the  people's  "right  to  know." 

A.  WHAT  IS  THE  DOCTRINE  OF  EXECUTIVE  PRIVILEGE? 

Executive  privilege  refers  to  the  right  of  the  Executive  to  withhold  informa- 
tion from  others.  It  is  most  frequently  thought  of  in  the  context  of  withliolding 
information  from  the  Congress.  The  privilege  has  been  asserted  directly  by  the 
President  to  prevent  information  in  the  form  of  documents  from  being  disclosed 
or  on  behalf  of  individuals  within  the  executive  branch  to  prevent  them  from 
testifying  or  being  questioned.  The  privilege  has  also  been  asserted  by  other 
members  of  the  executive  branch  on  behalf  of  themselves  or  subordinates. 

Executive  privilege  has  also  been  referred  to  as  executive  immunity  or  execu- 
tive secrecy,  although  it  is  not  entirely  clear  whether  the  users  of  these  other 
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expressions  have  in  all  cases  intended  the  same  meaning  as  executive  privilege. 
The  evidentiary  privilege  of  the  Executive  to  withhold  documents  in  judicial 
proceedings  involving  private  parties  should  not  be  confused  with  the  doctrine  of 
executive  privilege.  Nevertheles.s,  the  reasons  underlying  the  rule  of  evidentiary 
privilege  may  be  useful  in  establishing  the  scope  of  executive  privilege  since  they 
raise  analogous  (albeit  perhaps  of  different  magnitude)  problems  and  considera- 
tions for  the  courts  in  determining  whether  information  in  the  control  of  the 
Executive  .should  be  revealed  to  the  public. 

B.   WHAT  ARE  THE  LEGAL  AND   HISTORICAL  BASES  OF  EXECUTIVE  PRIVILEGE?^ 

1.  Constitutional  bases 

The  Constitution  contains  no  explicit  statement  giving  the  Executive  an  ab- 
solute right  to  withhold  information  from  the  Congress  nor  giving  Congress  an 
ab.solute  right  to  obtain  information  from  the  Executive.  The  Constitution  gives  to 
the  Congress  the  general  power  to  legislate,  and  to  the  President  the  power  to 
".  .  .  take  care  that  the  Laws  be  faithfully  executed."  (Article  II,  section  3.) 
Based  on  this  allocation  of  functions,  proponents  of  executive  privilege  frequently 
argue  that  since  the  Constitution  provides  a  system  of  "separation  of  powers," 
it  necessarily  follows  that  neither  branch  may  interfere  in  the  internal  workings 
of  the  other  and  that  therefore  the  Congress  may  not  at  will  require  the  Executive 
to  produce  any  and  all  documents  and  to  furnish  information  it  desires.  Such 
proponents  then  conclude  that  the  Executive  has  absolute  discretion  to  determine 
wliat  information  and  documents  will  be  released  to  Congress.  As  we  shall  see, 
this  conclusion  is  supported  neither  by  the  Constitution,  constitutional  history, 
statutory  provisions  nor  judicial  declarations  but  only  by  self-serving  statements 
issuing  from  the  Executive  itself  and  the  precedents  they  have  established. 

When  the  Constitution  itself  is  silent  on  a  matter  such  as  this,  resort  must 
be  had  to  constitutional  history  to  determine  what  was  intended.  A  review  of 
English  and  American  colonial  practice  prior  to  the  adoption  of  the  Constitution 
clearly  indicates  that  legislative  bodies  expected  and  were  accustomed  to  receiv- 
ing most,  if  not  all,  the  information  they  requested.  Legislatures  were  regarded  as 
holding  investigative  as  well  as  law-making  functions.  Parliament  especially 
considered  itself  entitled  to  information  concerning  any  area  of  executive  activity, 
notably  including  foreign  relations,  and  in  practice  it  did  in  fact  receive  what  it 
asked  for.  Modeled  after  the  English  experience,  colonial  legislatures  and  those 
of  the  new  states  under  the  articles  of  confederation  also  functioned  as  investiga- 
tive bodies,  as  a  check  on  uncontrolled  executive  power  which  had  in  large  part 
been  responsible  for  the  desire  to  break  away  from  English  control.  On  the  basis 
of  such  history  immediately  preceding  the  Constitutional  Convention  iu  1789, 
it  has  been  persuasively  argued  by  Professor  Berger  that  Congress  has  the  express 
power  to  act  as  the  "Grand  Inquest,"  that  is,  to  investigate  the  operations  of  the 
Executive  in  executing  the  laws. 

Constitutional  history  also  reveals  that  the  Executive,  prior  to  the  adoption 
of  the  Constitution,  did  not  have  the  power  to  determine  what  information  could 
be  kept  secret  from  the  legislative  bodies.  Since  the  Constitution  only  delegated 
to  the  Executive  certain  specific,  enumerated  iwwers,  which  did  not  include  the 
power  to  withhold  information  from  the  legislature,  and  since  the  Executive  did 
not  have  such  power  prior  to  the  adoption  of  the  Constitution,  then  neither  con- 
stitutional history  nor  the  Constitution  itself  can  be  relied  upon  as  granting  the 
Executive  the  power  to  withhold.  In  fact,  constitutional  history  might  be  relied 
upon  as  confirming  an  absolute  right  in  Congress  to  information  from  the 
Executive. 

The  proposition  that  the  Congress  has  a  right  to  receive  information  from 
the  Executive  finds  expression  in  the  Constitutional  obligation  of  the  Presi- 
dent" .  .  .from  time  to  time  (to)  give  to  the  Congress  Information  of  the 
State  of  the  Union  .  .  ,"  (Article  II,  section  3).  Of  course,  the  key  question 
is  how  much  information  does  this  provision  entitle  the  Congress  to  receive.  It 
has  been  argued  that  the  President's  annual  state  of  the  union  message  fulfills 
this  constitutional  obligation.  However,  some  commentators,  including 
Mr.  Justice  Story,  believe  otherwise.  Justice  Story,  for  example,  read  that  part 

1  References  used  in  preparing  this  section  on  legal  and  historical  bases  of  the  doctrine 
are  listed  in  an  appendix  following  the  text.  The  most  complete  and  valuable  are  the 
articles  by  R.  Berger  and  B.  Schwartz.  The  Berger  article  is  particularly  valuable  for  Its 
exhaustive  consideration  of  the  history  of  assertion  of  the  privilege.  However,  both  these 
writers  fail  to  tackle  the  most  sensitive  and  critical  areas  of  executive  privilege,  relating 
to  military  and  diplomatic  affairs. 
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of  the  Constitution  to  require  the  President  ".  .  .  to  lay  before  Congress  all 
facts  and  information  which  may  assist  their  deliberation,  ..."  Professor 
Berger  also  argues  in  favor  of  a  broad  interpretation  of  this  requirement  as  at 
least  a  reasonable  and  necessary  part  of  Congress'  investigative  function. 

2.  Judicial  precedents 

The  United  States  Supreme  Court  has  not  yet  been  directly  confronted  with 
a  conflict  between  Congress  and  the  Executive  concerning  a  denial  of  access 
to  information.  However,  several  cases  are  cited  by  advocates  of  both  sides  of 
the  conflict  as  authority  for  their  respective  positions.  The  two  cases  most  often 
cited  in  support  of  a  claim  of  privilege  are  Boske  v.  Comingore.  177  U.S.  459 
(1900),  and  V.8.  ex  rel.  Touhy  v.  Ragen,  340  U.S.  462  (1950).  These  cases,  in 
fact,  do  not  constitute  authority  for  the  proposition  that  the  Executive  has  either 
absolute  or  any  discretion  to  withhold  infoi-mation  from  Congress.  The  Boske 
case  held  no  more  than  that  regulations  promulgated  by  a  department  head  pur- 
suant to  5  U.S.C.  §22  (basically  a  housekeeping  statute,  discussed  belowO  pro- 
hibiting employees  from  releasing  certain  types  of  information  were  valid  be- 
cause the  statute  on  which  they  were  based  was  valid.  The  Touhy  case  is  the 
latest  important  case  dealing  with  the  question  of  withholding  information.  It 
holds  no  more  than  did  the  Boske  case.  In  fact,  the  court  explicitly  stated  that  it 
was  not  passing  on  the  question  of  what  privilege  the  department  head— in  that 
case  the  Attorney  General — might  claim  in  a  judicial  proceeding  :  and  did  not  even 
refer  to  Congressional  proceedings.  Subsequent  to  the  Touhy  case,  the  Supreme 
Court  decided  U.S.  v.  Reynolds,  345  U.S.  1  (1952),  which  held  that  a  department 
head  cannot  conclusively  assert  privilege  to  withhold  documents  but  rather  it  is 
for  the  court  to  determine  whether  the  desired  documents  ought  or  ought  not  to 
be  produced.  These  and  other  cases  cited  in  support  of  broad  executive  discretion 
involved  requests  for  documents  in  court  proceedings  involving  private  litigants. 
They  indicate  that  in  such  proceedings,  executive  authority  to  withhold  infor- 
mation is  based  on  federal  law,  that  is,  5  U.S.C.  §  22,  and  not  on  the  proposition 
urged  on  the  Court  in  the  Reynolds  case  of  "an  inherent  executive  power  which 
is  protected  in  the  constitutional  system  of  separation  of  power." 

3.  Statutory  authority 

Until  1958,  Executive  refusals  to  provide  information  to  Congressmen  or  com- 
mittees were  not  infrequently  based  on  one  of  several  statutes,  usually  section  22 
of  Title  5  U.S.C.  It  provided  : 

•'The  head  of  each  department  is  authorized  to  prescribe  regulations,  not  in- 
consistent with  law,  for  the  government  of  his  department,  the  conduct  of  its 
officers  and  clerks,  the  distribution  and  performance  of  its  business,  and  the 
custody,  use,  and  preservation  of  the  records,  papers,  and  property  appertaining 
to  it." 

Both  the  Touhy  and  Boske  cases  discussed  earlier  hold  that  the  statute  is  a 
housekeeping  measure;  that  is,  its  purpose  was  to  permit  centralization  of  dis- 
cretion with  respect  to  decision  making  concerning  requests  for  documents. 
Nevertheless,  executive  departments  continued  to  rely  on  that  statute  in  refusing 
information  to  Congress.  The  holdings  of  the  Touhy  and  Boske  cases  do  not  sup- 
port such  a  conclusion.  Indeed  it  seems  bizarre  to  rely  on  a  statute  passed  hy 
Congress  as  authority  for  denying  Congress  access  to  departmental  records. 
There  is  nothing  in  the  legislative  history  of  that  act  or  of  any  other  in  this 
field  which  indicates  an  intention  on  the  part  of  Congress  to  yield  any  right  in  it 
to  demand  information  from  the  departments. 

In  order  to  clarify  its  position.  Congress  added  the  following  sentence  in  1958 : 
"This  section  does  not  authorize  withholding  information  from  the  public  or 
limiting  the  availability  of  records  to  the  public."  This  amendment  makes  even 
more  clear  the  lack  of  Congressional  intent  to  promulgate  a  statute  designed  to 
act  as  a  shield  against  inquiry.  Certainly  if  the  general  public  is  not  to  be  denied 
information  on  the  basis  of  the  statute,  neither  should  be  the  Congress.  It  is  diffi- 
cult to  avoid  the  conclusion  that  the  statute  has  nothing  to  do  with  the  question 
of  executive  privilege,  let  alone  that  it  does  not  vest  uncontrolled  discretion  in 
the  Executive  to  withhold  information.  The  same  must  be  said  of  the  Adminis- 
trative Procedure  Act  and  other  statutes  relied  upon  by  advocates  of  executive 
privilege. 

4.  Historicnl  precedents 

Proponents  of  a  substantial  right  of  executive  privilege  also  rely  upon  histori- 
cal precedents  to  support  their  position.  They  cite  incidents  of  executive  refusals 
to  yield  information  to  Congress  or  of  firm  statements  by  Presidents,  supported 
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by  opinions  of  Attorneys  General,  which  purport  to  set  forth  the  extent  of  the 
doctrine.  These  are  weak  bases  for  their  position.  In  some  instances,  the  state- 
ments relied  on  have  frequently  been  taken  out  of  context,  either  textual  or  his- 
torical, and  consequently  overemphasize  the  extent  of  the  coullict  at  hand  or  the 
extent  of  the  claim.  For  example,  President  Washington  is  usually  cons;idered 
to  have  early  and  clearly  asserted  the  right  of  the  Executive  to  withhold  infor- 
mation, based  on  notes  taken  by  Jefferson  of  a  Cabinet  meeting  called  to  discuss 
the  request  of  the  House  of  Representatives  for  information  relating  to  the  abor- 
tive St.  Clair  Expedition.  In  those  notes  Jefferson  indicates  that  it  was  agreed 
that  the  Executive  ".  .  .  ought  to  refuse  those  (pajaers)  the  disclosure  of  which 
would  injure  the  public."  However,  it  is  seldom  revealed  by  advocates  of  the 
privilege  that  Washington  made  no  public  assertion  of  uncontrolled  discretion 
to  withhold  documents,  and  indeed,  in  the  instance  in  question,  all  documents 
were  turned  over  to  the  Hou.se,  including  those  most  damaging  to  the  Army's 
reputation.  In  other  instances  in  which  the  privilege  has  been  asserted,  careful 
research  by  Professor  Berger  has  shown  that  peculiar  circumstances  were  in- 
volved which  weaken  the  validity  of  citing  such  instances  as  support  for  the 
doctrine. 

I'erhaps  the  most  absolute  assertion  of  the  privilege  made  by  a  President  was 
contained  in  a  letter  from  Eisenhower  to  Congress  in  19.54.  He  asserted  the  right 
Hatly  to  prohibit  all  executive  employees  from  testifying  or  producing  docu- 
ments, in  the  interests  of  ".  .  .  efficient  and  effective  administration  .  .  ."  This 
is  a  long  leap  from  the  necessity  to  guard  only  the  most  secret  or  confidential 
papers  if  the  public  interest  so  required.  It  is  necessary  to  recall,  however,  the 
circumstances  under  which  Eisenhower  made  this  assertion.  Eisenhower  sent 
this  message  to  Congress  at  the  height  of  the  Army-McCarthy  conflict  (a  topic 
which  must  be  faced  squarely  by  opponents  of  executive  privilege  in  answering 
arguments  of  the  possibility  of  abuse  of  uncontrolled  Congressional  powers  of 
inquiry)  after  a  long  period  of  silence  on  the  subject  prior  thereto. 

Furthermore,  Executive  statement.s,  including  opinions  of  Attorneys  General, 
cannot  justifiably  be  considered  as  a  basis  for  asserting  the  validity  of  the  doc- 
trine since  they  constitute  no  more  than  the  self-serving  statement  of  one's  claim 
in  a  di.spute.  It  is,  of  course,  not  surprising  to  find  that  the  Department  of  Justice 
invariably  supports  the  broade.st  claim  of  privilege  asserted  at  any  given  period. 
The  most  noteworthy  opinion  is  the  Memorandum  written  by  Attorney  General 
Rogers  during  the  Eisenhower  Administration,  a  work  remarkable  apparently 
for  the  amount  of  incorrect  research  relied  on  to  reach  insupportable  conclusions.^ 

In  recent  years,  the  doctrine  of  executive  privilege  has  been  asserted  sparingly. 
In  fact,  President  Kennedy  drastically  curtailed  the  assertion  of  the  privilege 
and  issued  a  statement  to  the  Executive  branch  to  the  effect  that  he  would 
allow  its  assertion  only  in  one  in.stance.^ 

President  Johnson  similarly  announced  that  he  would  "not  permit  subordinates 
to  claim  executive  privilege  to  withhold  government  information  from  the  Con- 
gress" but  that  the  claim  would  "continue  to  be  made  only  by  the  President."  * 

Although  it  is  perhaps  too  early  to  draw  a  comparison,  it  would  appear  that, 
whereas  under  Kennedy  and  Johnson  tlie  doctrine  of  executive  privilege  may 
have  been  on  the  wane,  it  appears  with  Nixon  to  be  waxing  again. 

In  summary,  there  appears  to  be  little,  if  any,  constitutional,  judicial  or 
statutory  basis  for  the  doctrine  of  executive  privilege.  Why  then  has  the  doc- 
trine emerged  and  continued  to  have  vitality?  In  part,  it  is  undoubtedly  due  to 
the  fact  of  its  continued  occasional  a.ssertion  by  the  Executive  and  the  xmwilling- 
ne.ss  of  the  Congress  to  confront  the  Executive  by  challenging  such  assertion.  The 
mere  assertion  of  the  privilege,  of  course,  does  not  make  it  legally  justified. 
However,  the  more  one  hears  a  statement  and  the  longer  such  statement  con- 
tinues to  go  unchallenged,  the  more  likely  is  one  to  believe  that  such  statement 
is  valid.  So  it  appears  to  be  with  executive  privilege.  In  addition  to  the  bare 
assertion  of  the  doctrine,  from  time  to  time  self-serving  statements  have  been 
issued  by  the  Executive,  for  example,  the  opinions  of  Attorneys  General.  Not 
surprisingly,  if  these  statements  or  ojnnions.  however  ill-founded  they  may  be, 
are  not  effectively  challenged,  they  will  inevitably  lend  further  support  to  the 
acceptance  of  the  doctrine  and  will  become  part  of  a  folklore  which  is  ulti- 
mately accepted  as  truth. 

^  See  penornlly.  Bprser,  Op.  rt. 

'  OovprnniPTit   Tnforinntinn   'Mpinorandum  43.    (Unfortunately,   we  have  been   unalile   to 
:>htn1n  a  fnpy  of  thi?  mpmorandnm.') 
*  See  Berper,  Op.  cit.,  footnote  548. 
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In  part,  the  doctrine  may  also  continue  to  have  vitality  by  reason  of  its  ac- 
ceptance by  some  Congressmen  as  a  sound  doctrine.  There  are  no  doubt  many 
Congressmen  who  believe  that  the  Executive  should  have  the  right  to  deprive 
them  of  information  and,  therefore,  ultimately  deny  the  public  of  the  "right  to 
know."  To  what  extent  this  attitude  might  be  mixed  or  confused  with  the 
erroneous  belief  that  the  President  does  have  this  right  rather  than  should  have 
this  right  is,  of  course,  impossible  to  say. 

C.   SHOULD  THEKE  BE  A  DOCTRINE  OF  EXECUTIVE  PRIVILEGE? 

Assuming  that  there  is  no  legally  compelling  basis  for  the  doctrine  of  execu- 
tive privilege,  nevertheless  should  there  be  a  doctrine  on  grounds  of  policy  or 
practical  considerations  and,  if  so,  what  should  its  scope  be? 

1.  Policy  considerations 

Congress  has  a  rather  clear  constitutional  "right  to  know",  and  it  has  an  even 
clearer  "need  to  know"  much  information  to  which  only  the  Executive  has 
access  if  Congress  is  to  fulfill  its  constitutionally  established  responsibilities. 

Unlimited  or  even  significant  executive  discretion  to  withhold  information 
from  the  Congress  hinders  its  ability  to  carry  out  its  constitutionally  delegated 
powers,  particularly  those  of  enacting  laws  and  controlling  appropriations.  With- 
out accurate  and  complete  information  concerning  the  administration  of  the 
laws  it  has  passed.  Congress  would  be  unable  properly  to  assess  their  effectiveness 
in  accomplishing  the  desired  goals.  Executive  branch  abuses  in  administration 
could  be  and  in  fact  have  been  covered  up — for  example,  the  Teapot  Dome 
scandal,  discovery  of  which  interested  persons  in  the  executive  branch  success- 
fully resisted  for  several  years.  In  addition,  the  location  of  power  over  the  purse 
strings  was  deliberately  placed  in  a  branch  other  than  that  which  was  to  spend 
funds,  in  order  again  to  minimize  abu.se  and  indiscretion. 

Congress  should  be  fully  informed  of  the  manner  of  execution  of  the  laws. 
It  should  therefore  have  access  to  information  and  documents  in  the  possession  of 
the  executive,  whether  secret  or  not.  The  mere  classification  of  a  document  as 
"confidential"  or  "classified"  by  some  lower  echelon  executive  official  should  not 
affect  the  right  of  Congress  to  be  informed.  Certainly  the  collective  responsibility 
of  Congress  in  running  the  government  requires  that  it  be  informed.  Therefore, 
the  ultimate  decision  concerning  Congressional  access  to  information  should  not 
be  vested  in  the  executive  branch. 

If  the  Executive  is  entitled  to  withhold  information  from  the  Congress  and 
as  a  result  the  Congress  is  not  fully  informed  as  to  the  actions  and  plans  of  the 
Executive,  the  dangers  of  increasing  concentration  of  governmental  power  within 
the  executive  branch  becomes  significant.  It  was  precisely  this  type  of  concentra- 
tion which  drafters  of  the  Constitution  feared  and  sought  to  prevent  through  the 
establishment  of  a  Congress  sufficiently  empowered  by  the  Constitution  to  check 
such  power.  Of  course,  history  has  seen  the  enormous  growth  of  the  executive 
branch,  both  in  size  and  power,  with  little  or  no  parallel  growth  in  the  Congress. 
Even  within  the  executive  branch  there  has  occurred  an  extraordinary  concen- 
tration of  policy  making  within  the  White  House  staff  itself.  In  the  meantime, 
the  Congress  has  assumed  an  increasingly  less  significant  role  in  determining  the 
destiny  of  this  country.  This  trend  is  inevital>le  if  Congress  is  denied  the  neces- 
sary information  it  needs  to  effectively  participate  in  national  policy-making. 

One  glaring  consequence  of  this  development  is  our  present  deep  military  and 
economic  involvement  in  Southeast  Asia,  expanded  and  administered  largely 
without  giving  full  information  to  Congress,  in  spite  of  frequent  demands  by 
it  to  be  informed  in  order  to  be  able  competently  to  exercise  its  power  to  raise 
and  maintain  an  army  and  to  declare  war. 

The  recent  revelations  concerning  the  "Pentagon  Papers"  under.score  the 
enormity  of  consequences  to  the  nation  of  a  decision  which,  in  fact,  was  made  by 
a  very  limited  group  of  people  who  were  apparently  the  only  ones  with  access 
to  the  available  information.  The  fortuitous  circumstances  surrounding  the  pub- 
lication of  the  "Pentagon  Papers"  highlights  the  need  for  the  Congress  to  have  a 
clearly  established  right  to  such  information.  The  access  of  the  Congress  (and 
ultimately  that  of  the  people)  should  not  depend  on  the  right  of  freedom  of 
speech  and  of  the  press  alone.  Such  rights,  as  this  recent  incident  showed,  can  only 
be  of  value  if  some  individual  gains  access  to  such  information  and  is  able  to 
publish  it.  To  ensure  that  the  public's  "right  to  know"  and  the  Congress'  "right 
to  know"  (which  of  course  is  even  more  compelling  than  the  public's)  do  not  de- 
pend upon  such  fortuities.  Congress'  right  to  obtain  information  from  the 
Executive  must  be  firmly  established. 
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2.  Practical  consideratlnnfi. 

A  number  of  practical  considerations  liave  been  raised  by  advocates  of  execu- 
tive privilege  to  support  tlie  denial  of  access  of  the  Congress  to  certain  informa- 
tion. It  has  been  argued  that  to  make  information  of  a  "top  secret"  nature  per- 
taining to  military  or  diplomatic  decisions  or  plans  available  to  the  Congress 
is  tantamount  to  broadcasting  it  to  the  world,  it  being  assumed  that  there  are 
Congressmen  more  interested  in  promoting  their  careers  than  in  promoting  the 
national  welfare.  This  is  possible,  but  it  is  perhaps  equally  possible  that  certain 
employees  of  the  executive  branch  also  cannot  be  trusted  with  information 
crucial  to  the  national  security.  Furthermore,  practical  experience  in  Great 
Britain  shows  that  legislative  bodies  are  capable  of  keeping  secret  information 
secret  (although  one  does  have  the  feeling  that  the  British  are  still  a  little 
bit  more  civilized  than  we  Americans).  It  has  also  been  argued  that  permitting 
the  Congress  access  to  information  from  the  executive  as  well  as  the  opportunity 
to  require  members  of  the  executive  branch  to  give  testimony  and  answer  ques- 
tions will  lead  to  inefficiencies  in  the  operation  of  the  Executive.  This  argument, 
needless  to  say,  is  without  much  merit  considering  the  policy  considerations  in- 
volved. Finally,  it  has  been  argued  that  members  of  the  executive  branch  and 
its  advisors  will  be  reluctant  in  the  future  to  express  their  views  freely  to  the 
President  and  to  put  them  in  writing  for  fear  of  having  to  make  the.se  views 
available  to  the  Congress  and  possibly  to  the  public.  It  would  seem  that  any 
person  who  is  reluctant  to  have  his  views  bear  the  scrutiny  of  the  Congress,  or 
perhaps  subsequently,  the  public,  perhaps  has  not  sufficiently  considered  and 
substantiated  his  views  to  justify  any  audience  whatsoever,  much  less  that  of 
the  President  who  might  make  a  major  policy  decision  based  on  such  views. 

3.  Proper  scope  of  executive  privilege. 

Policy  considerations  based  upon  the  national  security  arguably  justify  some 
limitations  on  the  public's  access  to  information  from  the  Executive  and,  con- 
ceivably, the  Congress'  access.  The  enunciation  of  a  limitation  based  on  such 
a  policy  consideration  was  attempted  by  certain  members  of  the  Supreme  Court 
in  the  recent  New  York  Times  decision.  A  similar  formulation  is  perhaps  justi- 
fied in  imposing  limitations  on  the  public's  right  to  information. 

Whether  an  analogous  formulation  to  limit  Congress'  right  to  information, 
albeit  more  limited  in  scope,  can  be  justified  is  a  difficult  question.  Assuming 
that  there  is  some  justification  based  on  national  security  considerations,  per- 
haps these  can  best  be  satisfied  by  imposing  no  limitation  on  the  Congress' 
ultimate  access  to  information,  but  rather,  as  has  been  suggested  by  some, 
merely  limiting  such  access  to  a  selected  group  of  members  of  the  Congress  with 
respect  to  matters  of  "top  secrecy". 

Senator  Fulbright's  bill  concerning  executive  privilege  sets  very  little  limita- 
tion on  the  Executive's  power  to  assert  the  privilege.  The  bill  grants  to  the 
President  the  absolute  power  to  assert  executive  privilege  on  behalf  of  a  mem- 
ber of  the  executive  branch  with  the  only  limitation  that  he  do  so  personally 
and  in  writing.  This  bill  would  prevent  members  of  the  Executive  branch  other 
than  the  President  from  asserting  the  privilege  on  their  own  behalf  or  on  behalf 
of  others  and  thereby  would  eliminate  indiscriminate  and  frequent  resort  to 
the  privilege.  In  practical  terms,  the  President  is  apt  to  be  reluctant  to  permit 
use  of  the  privilege  if  he  knovi^s  he  must  bear  personal  responsibility  before 
Congress  for  such  assertions.  However,  it  would  probably  not  reduce  signifi- 
cantly the  "chilling"  effect  which  the  threat  of  the  President's  assertion  of  the 
privilege  at  any  time  will  have  on  the  Congress'  eagerness  to  request  informa- 
tion. Furthermore,  this  bill  would  merely,  in  effect,  codify  the  practice  of  self- 
restraint  which  had  been  adopted  at  least  by  President  Kennedy  and  perhaps  by 
President  Johnson  and  in  no  way  would  limit  the  absolute  discretion  which  the 
President  now  exercises  over  withholding  information.  At  the  very  least,  the 
bill  should  seek  to  reduce  this  unfettered  discretion  by  limiting  the  President's 
privilege  to  withhold  only  information  which,  to  use  a  phrase  adopted  by 
several  of  the  Justices  in  the  recent  New  York  Times  case,  if  released  would 
present  "a  direct,  immediate  and  irreparable  damage  to  our  nation  or  its 
people,"  (Justice  Stewart)  The  most  serious  defect  of  Fulbright's  bill  is  that 
it  would  clearly  establish  by  statute  the  right  of  executive  privilege  and,  in  so 
doing,  would  legitimate  a  right  which,  as  indicated  earlier,  it  is  not  at  all  clear 
the  Pi-esident  ever  had. 

Perhaps  the  best  solution  of  the  executive  privilege  problem  could  be  outlined 
as  follows : 
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(o)  The  Executive  and  the  Congress  should  be  made  fully  aware  of  the  fact 
that  the  doctrine  of  executive  privilege  has  questionable  legal  bases. 

(b)  Such  an  awareness  would  hopefully  lead  to  elimination  of  the  above 
described  "chilling"  effect  upon  the  Congress'  eagerness  to  seek  information  and 
would  reduce  substantially  the  Executive's  unwillingness  to  provide  such  infor- 
mation. 

(c)  Accordingly,  both  the  Executive  and  individual  members  of  the  Congress 
would  be  inclined  to  be  taken  into  each  other's  confidences  on  an  informal  basi.s 
and  the  necessary  flow  of  information  could  be  established. 

(d)  In  this  way,  direct  confrontations  between  the  Congress  and  the  Execu- 
tive could  be  avoided  and  the  necessity  of  "flood-lighted"  Congressional  hear- 
ings would  be  reduced.  The  result  would  be  a  much  more  meaningful  exchange 
of  information  than  is  ever  likely  to  occur  in  the  highly  charged  and  less  than 
candid  atmosphere  of  Congressional  hearings. 
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Senator  Muskie.  Our  next  witness  is  the  Comptroller  General  of 
the  United  States,  the  Honorable  Elmer  Staats.  INIr.  Staats  has  helped 
the  Congress  on  countless  occasions  in  exercisinof  the  functions  Con- 
gress has  given  the,  General  Accounting  Office.  He  has  met  with  re- 
sistance on  occasion  from  the  executive  branch,  and  so  we  welcome  his 
testimony  about  such  problems  and  the  suggestions  he  may  introduce 
to  overcome  them. 

It  is  a  pleasure  to  welcome  you,  Mr.  Staats. 

STATEMENT  OF  HON.  ELMER  STAATS,  COMPTROLLER  GENERAL 
OF  THE  UNITED  STATES,  ACCOMPANIED  BY  PAUL  G.  DEMBLING, 
GENERAL  COUNSEL,  AND  JOHN  MOORE,  ASSOCIATE  GENERAL 
COUNSEL 

Mr.  Staats.  Thank  you. 

At  your  request  I  appear  today  in  connection  with  the  hearings  on 
S.  1142,  S.  858,  and  Senate  Joint  Resolution  72  relating  to  congres- 
sional and  public  access  to  executive  branch  information. 

S.  1142  proposes  a  number  of  procedural  and  substantive  amend- 
ments to  the  Freedom  of  Information  Act,  5  TJ.S.C.  552,  designed  pri- 
marily to  enhance  public  access  to  Government  information. 
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Senate  Joint  Kcsolntion  7*2  and  S.  858  would  prohibit  refusals  on  the 
part  of  any  Fedeiul  officei-  or  employee  to  appear,  testify,  and  produce 
documents  before  either  House  or  any  committee  of  the  Congress 
except  wliere  the  President  formally  and  in  -u'riting  invokes  executive 
privilege.  Whether  the  invocation  of  executive  privilege  before  a  con- 
gressional connnittee  or  subcommittee  is  well  taken  would  be  for 
determination  by  the  full  committee  and  ultimately  by  the  appro- 
priate House — or  both  Houses  in  the  case  of  a  joint  connnittee. 

S.  858,  in  section  o07,  also  deals  with  access  on  the  part  of  congres- 
sional committees  and  by  the  General  Accounting  Office  to  informa- 
tion under  the  custody  and  control  of  a  Federal  agency.  Subsection  (f ) 
Avould  provide  for  a  fund  cutoff  if  the  General  Accounting  Office  de- 
termines that  any  information  requested  by  it  or  by  a  congressional 
committee  or  subconnnittee  has  not  been  made  available  within  30  days 
following  the  request,  and  within  such  period  the  President  has  not 
signed  a  statement  invoking  executive  privilege. 

Of  the  measures  discussed  herein,  section  307  of  S.  858  relates  most 
directly  to  the  functions  of  the  General  Accounting  Office.  Accord- 
ingly, I  will  address  my  remarks  primarily  to  the  provisions  of  this 
section  in  terms  of  the  efforts  of  our  Office  to  secure  access  to  executive 
branch  information  necessary  to  the  full  and  effective  performance  of 
our  functions  as  an  arm  of  the  Congress. 

One  of  the  most  important  duties  of  GAO  is  to  make  independent 
reviews  of  agency  operations  and  programs  and  to  report  to  the 
Congress  on  the  manner  in  which  Federal  departments  and  agencies 
carry  out  their  responsibilities.  The  Congress,  in  establishing  GAO. 
recognized  that  the  Office  would  need  to  have  complete  access  to  the 
records  of  the  Federal  agencies  and  provided  that  basic  authority  in 
section  313  of  the  Budget  and  Accounting  Act,  1921  (31  U.S.C".  53, 
54), as  follows: 

All  departments  and  establishments  shall  furnish  to  the  Comptroller  General 
such  information  regarding  the  powers,  duties,  activities,  organization,  financial 
transactions,  and  methods  of  business  of  their  respective  oflSces  as  he  may  from 
time  to  time  require  of  them ;  and  the  Comptroller  General,  or  any  of  his 
assistants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  purpose  of 
securing  such  information,  have  access  to  and  the  right  to  examine  any  books, 
documents,  papers,  or  records  of  any  such  department  or  establishment. 

This  goes  back  to  1921. 

The  more  important  factors  underlying  the  law,  the  intent  of  the 
Congress,  and  the  GAO's  policy  of  insisting  on  generally  unrestricted 
access  to  pertinent  records  of  agencies  and  contractors  in  making 
audits  and  reviews  are  four  in  number. 

1.  An  adequate,  independent,  and  objective  examination  contem- 
plates obtaining  a  comprehensive  understanding  of  all  important 
factors  underlying  the  decisions  and  actions  of  the  agency  or  contrac- 
tor management  relating  to  the  subject  of  GAO  examinations. 

2.  Enlightened  management  direction  and  execution  of  a  program 
must  necessarily  consider  the  opinions,  conclusions,  and  recommenda- 
tions of  persons  directly  engaged  in  programs  that  are  an  essential  and 
integral  part  of  operations.  Similarly,  knowledge  of  this  type  is  just 
as  important  and  essential  to  us  in  makine:  an  independent  review  and 
evaluation  as  it  is  to  management  in  making  basic  decisions. 

3.  Agency  internal  audits  and  other  evaluative  studies  are  abso- 
lutely necessary.  They  are  important  tools  by  which  management  can 
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keep  informed  of  how  large  and  complex  activities  are  being  carried 
out.  Knowledge  of  the  effectiveness  with  which  internal  review  activ- 
ities are  carried  out  and  the  effectiveness  with  which  corrective  action 
where  needed  is  taken  is  absolutely  necessary  to  GAO  in  the  per- 
formance of  its  responsibilities. 

4.  Availability  of  internal  audit  and  other  evaluative  documents 
to  GAO  enables  us  to  concentrate  a  greater  part  of  our  efforts  in  deter- 
mining whether  action  has  been  taken  promptly  and  proi)erly  taken 
by  agency  officials  to  correct  identified  weaknesses,  and  helps  elimi- 
nate duplication  and  overlapping  in  audit  efforts. 

Now,  from  this  discussion,  I  believe  it  is  self-evident  that  the  GAO, 
as  an  oversight  arm  of  the  Congress,  cannot  be  effective  if  it  does  not 
have  full  access  to  records,  information,  and  documents  pertaining  to 
the  subject  matter  of  an  audit  or  a  review.  The  intent  of  the  various 
laws  assigning  authority  and  responsibility  to  the  GAO  is  clear  on 
this  point.  The  right  of  generally  unrestricted  access  to  records  is 
based  not  only  on  laws  enacted  by  the  Congress  but  is  a  necessary 
adjunct  to  the  duties  and  responsibilities  of  the  Comptroller  General. 
Let  me  quote  from  two  general  statutes  to  make  my  point  doubly 
clear. 

I  would  just  like  to  refer  here — and  I  will  not  read  them — but  I 
would  like  to  refer  to  two  particular  statutes.  One  is  the  Legislative 
Reorganization  Act  of  1946,  which  calls  on  the  GAO  to  make  expend- 
iture analyses  of  the  executive  branch  programs  and  report  such 
analyses  to  the  Congress,  or  to  respond  to  inquiries  on  the  same  line 
from  the  committees  of  the  Congress. 

Now,  my  point  in  citing  these  two  statutes,  Mr.  Chairman,  is  to 
emphasize  the  fact  that  without  adequate  and  full  information,  we 
would  not  be  able  to  carry  out  this  important  charge  that  we  have. 

Legislative  Reorganization   Act   of   1946 

expenditure  analyses   by   comptroller  general 

Sec.  206.  The  Comptroller  General  is  authorized  and  directed  to  make  an  ex- 
penditure analysis  of  each  agency  in  the  executive  branch  of  the  Government 
Qucluding  Government  corporations)  which,  in  the  opinion  of  the  Comptroller 
General,  will  enable  Congress  to  determine  whether  public  funds  have  been  eco- 
nomically and  efficiently  administered  and  expended.  Reports  on  such  analyses 
shall  be  submitted  by  the  Comptroller  General,  from  time  to  time,  to  the  Com- 
mittees on  Government  Operations,  to  the  Appropi'iatious  Committee,  and  to  the 
legislative  committees  having  jurisdiction  over  legislation  relating  to  the  opera- 
tions of  the  respective  agencies,  of  the  two  Houses. 

Legislative  Reorganization  Act  of  1970 

assistance  to  congress  by  general  accounting  office 

Sec.  204.  (a)  The  Comptroller  General  shall  review  and  analyze  the  results  of 
Government  programs  and  activities  carried  on  under  existing  law,  including 
the  making  of  cost  benefit  studies,  when  ordered  by  either  House  of  Congress, 
or  upon  his  own  initiative,  or  when  requested  by  any  committee  of  the  House 
of  Representatives  or  the  Senate,  or  any  joint  committee  of  the  two  Houses, 
having  jurisdiction  over  such  programs  and  activities. 

(b)  The  Comptroller  General  shall  have  available  in  the  General  Accounting 
Office  employees  who  are  expert  in  analyzing  and  conducting  cost  benefit  studies 
of  Government  programs.  Upon  request  of  any  committee  of  either  House  or  any 
joint  committee  of  the  two  Houses,  the  Comptroller  General  shall  assist  such 
committee  or  joint  committee,  or  the  staff  of  such  committee  or  joint  committee — 
(1)   in  analyzing  cost  benefit  studies  furnished  by  any  Federal  agency  to  such 
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committee  or  joint  committee;  or  (2)  in  conducting  cost  benefit  studies  of  pro- 
grams under  the  jurisdiction  of  such  committee  or  joint  committee. 

Senator  Muskie.  May  I  interrupt  there  ?  I  won't  interrupt  often  in 
your  prepared  testimony,  but  let  me  interrupt  at  this  point  to  relate 
what  you  are  saying  to  two  of  the  issues  that  now  have  been  generated 
between  the  Congress  and  the  President.  First,  the  White  Ilouse  wit- 
nesses insist  that  the  Congress  get  its  financial  house  in  order,  if  the 
Congress  wishes  to  exercise  its  constitutional  power  over  the  purse. 
Well,  the  legislation  you  just  referred  to  here  relating  to  our  organiza- 
tion represents  a  long-standing  effort  by  the  GAO.  an  institution  serv- 
ing as  the  arm  of  the  Congress  to  do  just  that.  So  it  is  your  role  to 
give  or  to  get  information  for  the  Congress,  to  evaluate  the  effectiveness 
with  which  the  programs  it  authorizes  are  carried  out.  That  is  the  first 
issue. 

The  second  issue  was  raised  in  connection  with  the  action  taken  by 
the  Senate  last  week  in  enacting  the  Ervin  impoundment  legislation 
to  which  was  attached  an  amendment  setting  a  ceiling  of  $268  billion 
for  the  1974  fiscal  year.  In  that  legislation,  we  provided  that  if  con- 
gressional action  should  result  in  projected  expenditures  exceeding  the 
ceiling,  that  the  President  would  be  authorized  to  cut  back,  but  that 
he  must  do  so  in  a  proportionate  way,  across  the  board.  ]Mr.  Ziegler's 
response  to  that  was  that  the  White  House  couldn't  accept  it,  because 
if  there  were  to  be  cuts,  in  his  judgment,  the  cuts  should  be  in  pro- 
grams that  were  proven  ineffective  on  the  record.  Well,  one  of  your 
authorities  here  cited  by  you  is  the  powers  used  to  help  the  Congress 
determine  whether  programs  are  ineffective,  and  yet  Mr.  Kleindienst 
yesterday  announced  the  doctrine  that  the  executive  branch  could  re- 
fuse any  and  all  information  Avithout  exception  to  the  Congress.  So 
that  we  have  here,  in  a  period  of  a  few  days,  the  assertion  by  the  Presi- 
dent's press  secretary  that  the  President  ought  to  have  authority  to 
cut  programs  on  the  basis  of  his  own  finding  as  to  the  ineffectiveness 
of  such  programs  and  a  statement  by  the  Attorney  General  that  the 
executive  branch  can  deny  to  the  Congress  the  information  it  would 
require  to  make  a  similar  finding.  So  it  is  denying  to  the  Congress  a 
similar  access  to  information  in  pursuit  of  its  constitutional  respon- 
sibilities over  the  budget. 

I  think  it  is  important  to  point  that  out,  and  I  am  not  going  to  ask 
you  to  respond  to  this  essentiall}^  political  statement — political  with 
a  small  "p" — but  I  think  it  is  important  to  call  to  the  attention  of  the 
l^ress  and  to  the  country  that  this  is  the  inconsistent  effect  of  these 
two  policy  approaches  that  have  been  taken  by  the  White  House.  The 
White  House,  in  other  words,  does  not  seem  to  be  truly  interested  in 
a  more  effective  exercise  of  constitutional  responsibilities  by  the  Con- 
gress. It  seems  rather  to  be  interested  in  diminishing  the  effectiveness 
of  the  Congress  in  exercising  its  constitutional  responsibilities. 

I  simply  wanted  to  take  this  moment  and  interrupt  yoiir  testimony 
at  this  point  to  make  that  statement. 

jNIr.  Staats.  Thank  you,  Mr.  Chairman. 

I  Avould  comment  to  the  effect  that  it  is  quite  obvious  to  us — and 
I  think  this  comes  out  more  clearly  as  we  proceed  through  our  state- 
ment— that  our  capability  to  assist  the  Congress  in  putting  its  fiscal 
machiner}'  in  better  ordei"  is  dependent  almost  entirely  on  our  ability 
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to  get  good  information  from  the  executive  branch,  irrespective  of 
what  machinery  the  Congress  may  decide  to  establish  additionally, 
and  as  a  result  of  the  work  of  the  Joint  Study  Committee  on  Budget 
Control.  They  are  going  to  be  faced  with  exactly  the  same  problem. 
They  will  not  be  able  to  perform  effectively  without  full  and  com- 
plete information. 

Mr.  Chairman,  where  the  Congress  has  chosen  to  limit  the  scope 
of  GAO's  audit  responsibilities,  it  has  done  so  in  specific  statutes.  For 
example,  the  GAO  does  not  have  the  responsibility  for  auditing  the 
activities  and  operations  of  agencies  such  as  the  Federal  Reserve  Board 
and  the  Comptroller  of  the  Currency,  which  agencies  derive  their 
financial  support  by  contributions  from  member  banks.  Likewise,  Con- 
gress has  explicitly  provided  that  certain  confidential  funds  be  kept 
exempt  from  GAO  scrutiny.  In  other  words,  the  Congress  has  chosen 
to  limit  GAO  explicitly  with  respect  to  particular  statutes  and  particu- 
lar programs.  In  the  absence  of  such  restrictions,  we  believe  that  the 
Congress  intended  that  the  basic  authority  and  responsibility  of  the 
GAO  applies. 

I  would  like  to  emphasize  that  we  have  had  generally  good  co- 
operation from  the  executive  branch  in  obtaining  access  to  informa- 
tion needed  to  carry  out  our  responsibilities.  Generally,  there  has  been 
a  recognition  on  tlie  part  of  the  executive  branch  that  the  GAO  must 
have  information  if  it  is  to  make  valid  judgments.  Without  adequate 
information,  there  is  a  danger  that  our  conclusions  and  recommenda- 
tions will  be  based  upon  incomplete  or  inaccurate  data.  Therefore, 
there  is  a  risk  that  the  Congress  and  the  public  can  be  misled  and  a 
disservice  rendered  to  the  operating  agencies  unless  there  can  be  rea- 
sonable confidence  that  the  information  on  which  our  conclusions  and 
recommendations  have  been  developed  is  full  and  complete. 

We  in  the  GAO  have  long  recognized  the  sensitivity  of  the  role 
which  we  play  in  that  we  are,  an  outside  party,  issuing  reports — mostly 
public  reports — which  may  be  critical  of  the  manner  and  effectiveness 
with  which  executive  branch  programs  are  carried  out.  Recognizing 
this  sensitivity,  we  have  attempted  to  "lean  over  backwards"'  to  obtain 
all  of  the  pertinent  facts  and  to  afford  the  agency  an  opportunity  orally 
and  in  writing  to  state  the  facts  as  they  see  them,  together  with  any 
differences  of  opinion  as  to  the  conclusions  and  recommendations  con- 
tained in  our  reports. 

I  should  add  where  these  differences  do  exist,  they  are  incorporated 
in  our  reports,  so  they  are  there  for  everyone  to  see. 

This  effort  on  our  part  to  adhere  to  strict  standards  of  objectivity 
and  fairness  has  been  an  important  factor  in  obtaining  cooperation 
from  agencies  which  we  need  to  carry  out  our  responsibilities.  An 
example  of  where  such  cooperation  did  not  exist  was  the  action  of 
the  Secretary  of  the  Treasury  in  denying  access  by  the  General  Ac- 
counting Office  to  tlie  records  of  the  Emergency  Loan  Guarantee  Board 
in  December  1971,  in  which  he  stated  that,  "the  Board  concluded  at  its 
meeting  on  November  17  that  it  was  not  the  intent  of  the  Congress 
that  the  General  Accounting  Office  review  its  decisions."  He  further 
stated  tliat  the  Board  found  nothing  in  the  legislative  history  to  sug- 
gest tliat  tlie  Congress  intended  that  GAO  should  review  the  work  of 
the  Board,  indicating : 
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The  Board  as?  constituted  by  the  Congress  is  uniquely  well  qualified  to  make 
the  determinations  called  for  by  the  Guarantee  Act,  including  the  critical  find- 
ing of  whether  failure  to  guarantee  a  loan  would  have  an  adverse  effect  on  the 
economy. 

You  recall  this  Avas  the  statute  that  was  enacted  to  deal  with  the 
situation  involving  the  Lockheed  Corp. 

While  the  records  in  this  case  were  subsequently  made  available,  the 
Treasury  did  so  only  because  of  the  intervention  of  the  House  and 
Senate  Banking  and  Currency  Committees.  In  making  the  records 
available,  however,  the  executive  director  of  the  Board  stated  that : 

We  continue  to  believe  that  the  GAO  does  not  have  the  statutory  authority  to 
review  the  Board's  internal  records  relating  to  its  decisionmaking  process. 

The  Board  supported  this  position  in  its  first  annual  report  of 

Julv  31, 1972. 

Treasury  also  made  the  argument  that  the  GAO  was  attempting 
to  seek  access  to  records  relating  to  matters  for  which  decisions  had 
not  yet  been  made.  The  argument  was  then  extended  to  encompass  all 
information  even  where  decisions  had  actually  been  reached. 

I  would  like  to  take  this  opportunity  to  clarify  this  point.  We  do 
not  expect  to  receive  nor  do  we  need  to  receive  access  to  information 
relating  to  decisions  not  yet  made.  We  do  not  need  nor  do  we  seek 
authority  to  obtain  such  information  prior  to  decisionmaking  to  carry 
out  our  present  responsibilities. 

We  can  fully  appreciate  the  executive  branch  position  of  not  releas- 
ing internal  working  papers  involving  tentative  planning  data  until 
a  decision  has  been  reached.  Our  problems,  however,  involve  the 
withholding  of  such  information  after  a  decision  has  been  reached.  If 
we  are  to  make  intelligent,  effective  and  useful  evaluations  of  man- 
agement processes  and  the  results  of  ongoing  programs,  it  is  essential 
that  we  have  access  to  the  information  available  to  and  used  by  those 
involved  in  the  decisionmaking  process. 

Executive  privilege,  as  such,  has  not  been  exercised  with  respect  to 
providing  information  to  the  General  Accounting  Office  directly.  The 
use  of  executive  privilege  by  the  President  with  respect  to  informa- 
tion sought  by  the  Congress,  however,  complicates  the  problem  of 
access  to  information  to  the  General  Accounting  Office. 

Particularly  disturbing  is  the  fact  that  the  departments  and  agen- 
cies have  interpreted  the  President's  exercise  of  executive  privilege 
more  broadly  than  the  specific  directives  of  August  30,  1971,  relating 
to  military  assistance  and  March  15,  1972.  rehited  to  the  USIA  and 
AID.  Our  impression  is  that  many  officials  of  the  departments  and 
agencies  of  the  executive  branch  concerned  have  interpreted  the  Presi- 
dent's directive  to  be  not  limited  to  the  specific  requests  which 
jH'ompted  the  exercise  of  executive  privilege  but  rather  as  a  standing 
directive  that  no  internal  working  documents,  detailed  planning  data, 
or  estimates  as  to  future  budget  requirements  will  be  made  available 
to  the  Congress  or  the  General  Accounting  Office  without  the  ap- 
proval of  higher  authority.  Our  concern  in  this  respect  is  supported 
by  the  general  directives  which  were  issued  to  carry  out  the  Presi- 
dent's policy.  In  other  words,  agencies  have  become  super  cautious 
and  want  to  run  no  risk  that  either  the  letter  or  the  spirit  of  the  di- 
rectives will  be  violated  on  an  "across-the-board"  basis.  My  opinion 
is  that  the  President  had  no  such  purpose  but  the  effect  has  been 
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nevertheless  to  require  additional  records  screening,  additional  re- 
ferrals up  the  organizational  hierarchy,  and  tremendous  delays  in 
making  information  available  to  us. 

Senator  Muskie.  In  other  words,  there  has  been  a  chilling  effect 
upon  your  right  to  get  information  ? 

]Mr.  Staats.  That  is  right. 

A  far  more  common  problem  arises  from  a  practice  which  might  be 
characterized  as  "department"  or  "agency  privilege''  whereby  execu- 
tive officials  refuse  to  furnish  us  particular  records  or  documents  which 
they  do  not  consider  appropriate  for  our  review.  Such  refusals  do  not 
purport  to  represent  assertions  of  executive  privilege;  and  we  are 
unaware  of  any  legal  authority  which  even  arguably  supports  the 
arrogation  of  such  discretion  on  the  part  of  agency  officials.  In  addi- 
tion, this  practice  appears  to  be  in  conflict  with  the  President's  1969 
memorandum  "Establishing  a  Procedure  to  Govern  Compliance  with 
Congressional  Demands  for  Information."  This  memorandum — which 
is  apparently  still  in  effect  and,  I  am  sure,  is  familiar  to  all  of  you — 
states  in  part : 

The  policy  of  this  administration  is  to  comply  to  the  fullest  extent  possible 
with  congressional  requests  for  information.  While  the  executive  branch  has  the 
responsibility  of  withholding  certain  information  the  disclosure  of  which  would 
be  incompatible  with  the  public  interest,  this  administration  will  invoke  this  au- 
thority only  in  the  most  compelling  circumstances  and  after  a  rigorous  inquiry 
into  the  actual  need  for  its  exercise.  For  these  reasons  executive  privilege  will 
not  be  used  without  specific  Presidential  approval  *  *  *." 

The  memorandum  goes  on  to  specify  procedural  steps  to  be  followed 
by  the  agency  heads  when  they  believe  that  compliance  with  a  request 
for  information  from  a  congressional  agency  raises  a  substantial  ques- 
tion as  to  the  need  for  invoking  the  privilege.  The  effect  of  the  mem- 
orandum would  seem  to  require  compliance  with  congressional  requests 
for  information — including  requests  by  GAO — except  when  executive 
privilege  is  formally  invoked  upon  approval  by  the  President.  How- 
ever, resort  to  the  procedures  set  forth  in  the  President's  memorandum 
appears  to  be  the  exception  rather  than  the  rule  in  terms  of  noncom- 
pliance with  requests  by  our  office. 

An  additional  obstacle  to  our  efforts  in  securing  information — per- 
haps an  outgrowth  of  the  practice  described  above — consist-s  of  la- 
iDorious  internal  agency  review  and  clearance  processes  which  are 
applied  to  our  requests  for  certain  types  of  information.  Examples  of 
this  practice  include  "screening"  of  files  and  referrals  to  Washington 
of  requests  made  by  our  auditors  at  overseas  locations.  Such  practices 
do  not  of  themselves  amount  to  denials  of  access.  However,  the  delays 
which  they  occasion  can  have  a  crippling  effect  upon  the  conduct  of 
our  audits  and  reviews,  and  present  a  serious  practical  impediment  to 
the  efficient  accomplishment  of  our  work. 

We  believe  that  enactment  of  S.  858 — particularly  section  307 — 
would  go  far  in  ameliorating  the  access  to  records  difficulties  which  I 
have  described  in  two  major  respects.  First,  it  would  enact  into  law 
the  apparent  thrust  of  the  President's  memorandum  that  executive 
branch  information  may  be  denied  only  by  invocation  of  executive 
privilege  upon  personal  approval  of  the  President.  Any  doubt  which 
might  exist  concerning  the  comprehensive  effect  of  the  memorandum 
and  its  application  to  our  office  would  also  be  resolved  by  the  proposed 
statutory  language.  In  addition,  the  requirement  that  the  President's 
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approval  be  evidenced  in  writincj  should  serve  to  eliminate  any  am- 
bififuity  which  mioht  otherwise  arise  as  to  whether  requirements  have 
been  followed.  The  experience  which  had  developed  under  the  Presi- 
dent's 1969  memorandum  serves  to  recommend  the  desirability  of  this 
approach. 

I  refer  to  the  very  excellent  statement  from  the  Conojressional  Ee- 
search  Service  published  in  the  Eecord  of  March  28,  1973. 

Second,^and  of  equal  siofnificance  from  an  operational  viewpoint, 
section  307  would  impose  specific  time  limits  for  compliance  with  re- 
quests for  information  or  formal  invocation  of  executive  privilege. 
The  ultimate  30-day  limit  would  be  enforceable  by  a  fund-cutoff  pro- 
vision. This  approach  would,  of  course,  have  a' substantial  impact 
upon  the  delayinjr  tactics  which  now  confront  us. 

The  lan^ua^re  of  subsection  (c)  of  proposed  section  307  accords  a 
pncral  ri^ht  of  access  to  information  "relating  to  matters  within  the 
jurisdiction"  of  congressional  committees  and  the  General  Account- 
ins:  Office  and,  therefore,  will  not  necessarily  resolve  this  problem. 
Subsection  307(b)  contains  a  very  limited  definition  of  the  term 
"ao^ency"  as  used  in  section  307.  We  su^jjest  that  the  term  "agency" 
l)e  defined  to  mean  an  executive  department,  an  independent  ao^ency, 
an  independent  establishment,  a  Government  corporation,  the  mili- 
tary departments,  and  the  ojovernment  of  the  District  of  Columbia. 

As  I  have  already  stated,  the  bill  in  its  present  form  would  have  a 
substantial  and  salutary  effect  upon  many  of  our  current  difficulties. 
I  mifrht  state  at  this  i:)oint  that  our  office  has  had  under  consideration 
for  some  time  possible  legislative  proposals  which  would  relate  di- 
rectly to  our  access  to  records  difficulties.  Draft  statutory  language, 
M-hich  I  have  attached  to  my  statement — attachment  No.  1 — would 
authorize  the  Comptroller  General  to  institute  a  civil  action  in  the 
U.S.  district  court  for  declaratory  relief  when,  in  his  opinion,  infor- 
mation to  which  he  is  legally  entitled  is  not  made  available  to  him. 
Assuming  favorable  action  by  the  courts,  the  Comptroller  General 
would  then  be  permitted,  after  having  the  matter  lie  before  the  Con- 
gress for  30  days,  and  absent  contrary  congressional  action,  to  deny 
funds  for  that  part  of  the  agency  involved  in  the  audit. 

I\Ir.  Chairman,  this  concludes  my  prepared  statement.  I  am  attach- 
ing— attachment  No.  2 — a  more  complete  statement  of  some  of  the 
serious  access  to  information  situations  with  which  we  have  been 
concerned.  I  would  be  glad  to  answer  any  questions. 

I  have  also  attached  a  more  detailed  and  complete  statement  of 
some  of  the  serious  access  to  information  situations  which  we  have 
been  confronted  with  over  the  past  2  or  3  years.  I  will  not  take  the 
time  of  the  committee  to  read  that,  but  with  your  approval,  I  would 
like  to  include  that  as  part  of  my  statement. 

Senator  Muskik.  Without  objection  that  will  be  included,  and  we 
appreciate  having  it. 

[The  attachments  Xos.  1  and  2  of  Elmer  B.  Staats  follow :] 

[Attachment  No.  1] 
Access  to  Records  by  the  General  Accounting  Office 

Sec.  Section  313  of  the  Budget  and  Accounting  Act,  1921  (31  U.S.C.  54), 
is  amended  to  read  as  follows : 

"Sec.  313.  (a)  Except  where  otherwise  specifically  provided  by  law  including 
the  authority  contained  in  section  291  of  the  Revised  Statutes  (31  U.S.C.  107), 


lis 

all  departments  and  establishments  shall  furnish  to  the  Comptroller  General  such 
information  regarding  the  powers,  duties,  organization,  transactions,  operations, 
and  activities  of  their  respective  offices  as  he  may  from  time  to  time  require 
of  them ;  and  the  Comptroller  General  or  any  of  his  duly  authorized  representa- 
tives shall,  for  the  purpose  of  securing  such  information,  have  access  to  and  the 
right  to  examine  any  books,  documents,  papers  or  records  of  any  such  depart- 
ment or  establishment. 

"(b)  (1)  Each  recipient  of  Federal  assistance  pursuant  to  grants,  contracts, 
subgrants,  subcontracts,  loans  or  other  arrangements,  entered  into  other  than 
by  formal  advertising,  shall  keep  such  records  as  the  head  of  the  department 
or  establishment  involved  shall  prescribe,  including  records  which  fully  dis- 
close the  amount  and  disposition  by  such  recipient  of  the  proceeds  of  such  as- 
sistance, the  total  cost  of  the  project  or  undertaking  in  connection  with  which 
such  assistance  is  given  or  used,  and  the  amount  of  that  portion  of  the  cost  of 
the  project  or  undertaking  supplied  by  other  sources,  and  such  other  records 
as  will  facilitate  an  effective  audit. 

"(2)  The  head  of  such  department  or  establishment  and  the  Comptroller  Gen- 
eral, or  any  of  their  duly  authorized  representatives,  shall,  until  the  expiration 
of  three  years  after  completion  of  the  project  or  undertaking  referred  to  in  para- 
graph (1)  of  this  subsection,  have  access  for  the  purpose  of  audit  and  examina- 
tion to  any  books,  documents,  papers  and  records  of  such  recipients  which  in 
the  opinion  of  the  head  of  the  department  or  establishment  or  the  Comptroller 
General  may  be  related  or  pertinent  to  the  grants,  contracts,  subgrants,  sub- 
contracts, loans  or  other  arrangements  referred  to  in  paragraph  (1)  of  this 
subsection." 

Sec.  (a)  If  any  information,  books,  documents,  papers  or  records  requested 
by  the  Comptroller  General  from  any  department  or  establishment  under  sec- 
tion 313(a)  of  the  Budget  and  Accounting  Act.  1921,  as  amended,  or  any  other 
authority,  has  not  been  made  available  to  the  General  Accounting  Office  within 
a  period  of  twenty  calendar  days  after  the  request  has  been  delivered  to  the 
office  of  the  head  of  the  department  or  establishment  involved,  the  Comptroller 
General  may  institute  a  civil  action  in  the  United  States  District  Court  for  the 
District  of  Columbia  for  declaratory  relief  in  accordance  with  subsection  (b) 
of  this  section.  The  Attorney  General  is  authorized  to  represent  the  defendant 
official  in  such  action.  The  Comptroller  General  shall  be  represented  by  attorneys 
employed  in  the  General  Accounting  Office  and  by  counsel  whom  he  may  employ 
without  regard  to  the  provisions  of  title  5.  United  States  Code,  governing  appoint- 
ments in  the  competitive  service,  and  the  provisions  of  chapter  51  and  sub- 
chapters III  and  IV  of  chapter  53  of  such  title  relating  to  classification  and 
General  Schedule  pay  rates. 

(b)  Actions  instituted  pursuant  to  subsection  (a)  of  this  section  shall  be  for 
the  purpose  of  declaring  the  rights  and  other  legal  relations  of  the  parties,  in 
accordance  with  section  2201  of  title  28.  United  States  Code,  concerning  the 
Comptroller  General's  request  for  information,  books,  documents,  papers,  or 
records  and  no  further  relief  shall  be  sought  by  the  parties  or  provided  by  the 
court.  Such  actions  shall  be  heard  and  determined  by  a  district  court  of  three 
judges.  Immediately  upon  the  filing  of  a  complaint  under  subsection  (a)  of  this 
section  the  matter  shall  be  referred  to  the  chief  judge  of  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  Circuit,  who  shall  designate  three 
judges,  at  least  one  of  whom  shall  be  a  circuit  judge,  to  sit  as  members  of  the 
court  to  hear  and  determine  the  action.  Actions  under  this  subsection  shall  be 
governed  by  the  rules  of  civil  procedure  to  the  extent  consistent  with  the  pro- 
visions of  this  section,  and  shall  be  expedited  in  every  way. 

(c)  Any  party  may  appeal  directly  to  the  United  States  Supreme  Court  from 
a  declaratory  judgment  under  subsection  (b)  of  this  section.  Such  appeal  shall 
be  taken  within  thirty  days  after  entry  of  the  judgment.  The  records  shall  be 
made  up  and  the  case  docketed  witMn  sixty  days  from  the  time  such  appeal  is 
taken  under  rules  prescribed  by  the  Supreme  Court. 

(d)  (1)  Subject  to  paragraph  (2)  of  this  subsection,  if  after  a  declaratory 
judgment  sustaining  the  Comptroller  General's  right  to  all  or  any  information, 
books,  documents,  papers,  or  records  requested  becomes  final,  such  information 
is  not  made  available  to  the  General  Accounting  Office,  no  appropriation  made 
available  to  the  bureau,  office  or  unit  of  the  department  or  establishment  which 
the  Comptroller  General  identifies  as  being  under  review  shall  be  available  for 
obligation  unless  and  until  such  information  is  made  available  to  the  General 
Accounting  Office. 
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(2)  Paragraph  (1)  of  tliis  subsection  shall  not  become  operative  unless: 

(A)  the  Comptroller  General  determines  to  invoke  the  provisions  thereof 
and  files  with  the  Committees  on  Government  Oi>eratious  of  tlie  Senate  and 
the  House  of  Representatives  notice  of  his  determination,  together  with 
identification  of  tlie  bureau,  office  or  unit  under  review  and  the  appropria- 
tions available  thereto :  and 

(B)  during  thirty  calendar  days  (excluding  the  days  on  which  either 
House  is  not  in  session  because  of  adjournment  of  more  than  three  days  to  a 
day  certain  or  an  adjournment  of  the  Congress  sine  die)  following  the  date 
on'which  the  Comptroller  General  files  such  notice,  neither  House  has  passed 
a  resolution  stating  in  substance  that  it  does  not  favor  invocation  of  such 
provision. 

(e)  Where  the  conditions  set  forth  hereinabove  are  satisfied  paragraph  (1)  of 
subsection  (d)  shall  become  operative  on  the  day  following  expiration  of  the 
thirty-day  period  specified  in  subsection  (d)  (2)  (B). 


[Attachment  No.  2] 
Areas  of  Serious  Access  to  Information  Situations  Confronted  by  GAO 

INTERNATIONAL   ACTI\T;TIES 

"We  have  been  experiencing  increasing  difliculties  in  obtaining  access  to  infor- 
mation needed  in  our  reviews  and  evaluations  of  programs  involving  our  rela- 
tions with  foreign  countries  and  United  States  participation  in  international 
lending  institutions.  The  Departments  of  Defense,  State,  and  Treasury  have  em- 
ployed delaying  tactics  in  preventing  our  access  to  necessary  records.  Informa- 
tion and  records  have  been  withheld  on  the  basis  that  they  were  internal  working 
documents  or  that  they  disclosed  tentative  planning  data.  The  most  serious  inter- 
ference has  resulted  from  restraints  placed  upon  agency  ofBcials  which  require 
them  with  more  and  more  frequency  to  refer  to  higher  authority  for  clearance 
before  making  records  available  to  our  staff. 

On  August  30,  1971,  the  President  invoked  executive  privilege  to  withliold 
information  which  had  been  requested  by  the  Senate  Foreign  Relations  Com- 
mittee relating  to  the  Military  Assistance  Program.  The  President  determined 
that  it  would  not  be  in  the  public  interest  to  provide  to  the  Congress  the  basic 
planning  data  on  military  assistance  that  was  requested  by  the  Chairman  of  the 
Senate  Foreign  Relations  Committee,  and  he  directed  the  Secretary  of  State 
and  the  Secretary  of  Defense  not  to  make  available  to  the  Congress  any  internal 
working  documents  which  would  disclose  tentative  planning  data  on  future  years 
of  the  Military  Assistance  Program  which  are  not  approved  executive  branch 
positions. 

Subsequent  to  this  action  we  noted  a  general  increase  in  the  volume  of  docu- 
ments that  operating  officials  were  referring  to  higher  authority  for  approval  for 
release  to  our  auditors.  This  practice  added  to  the  delays  in  obtaining  access  to 
documents  that  had  hampered  our  audit  efforts  in  the  past.  Although  absolute 
denial  of  access  to  a  document  is  quite  rare,  our  reviews  have  been  liampered 
and  delayed  by  the  time-consuming  processes  employed  by  the  various  organiza- 
tional elements  within  and  between  the  executive  agencies.  These  delays  occur 
in  .screening  records  and  in  making  decisions  as  to  whether  such  records  are 
releasable  to  GAO.  It  is  not  unusual  for  our  staff  people  to  request  access  to  a 
document  at  an  overseas  location  and  to  be  required  to  wait  several  weeks  while 
such  documents  are  screened  through  channels  from  the  overseas  posts  and 
through  the  hierarchy  of  the  departments  involved. 

The  increasing  concern  of  the  Comptroller  General,  especially  with  actions 
within  the  Department  of  Defense  that  were  having  the  effect  of  denying  GAO 
access  to  information  and  documents  needed  to  carry  out  our  responsibilities  for 
review  of  international  activities  of  the  Department  of  Defense,  in  particular 
military  assistance  activities,  prompted  him  to  write  to  the  Secretary  of  Defense 
on  October  13,  1971.  He  cited  examples  of  our  access  problems  and  pointed  out 
specific  DOD  instructions  and  directives  which,  we  believed,  had  created  an 
atmosphere  that  was  discouraging  overseas  agency  officials  from  cooperating 
with  GAO  personnel.  In  reaching  for  a  solution  to  this  complex  problem,  the 
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Comptroller  General  summarized  his  position  to  the  Secretary  of  Defense  as 
follows : 

"I  am  most  interested,  as  I  am  sure  you  are,  in  establishing  a  mutual  ac- 
commodation within  which  we  can  carry  out  our  respective  responsibilities,  with 
due  regard  to  the  sensitivities  of  the  matters  under  review. 

"I  believe  you  can  appreciate  the  depth  of  my  concern  at  what  appears  to  be 
an  increasing  effort  within  the  Department  of  Defense  to  restrict  the  General 
Accounting  Office's  capability  to  carry  out  its  responsibilities  to  the  Congress  in 
the  field  of  international  matters. 

"To  clear  the  air  and  set  the  stage  for  joint  efforts  to  establish  better  working 
relationships  I  believe  that  a  personal  expression  of  your  views  communicated  to 
your  representatives  in  Washington  and  overseas  would  l>e  extremely  helpful. 
We  would  then  be  glad  to  work  with  the  Assistant  Secretary  of  Defense  (Comp- 
troller), or  others  that  you  designate,  in  the  interest  of  accomijlishing  mutually 
acceptable  working  arrangements." 

On  January  27, 1972,  the  Secretary  of  Defense  replied,  stating : 

"At  the  outset,  let  me  assure  you  that  neither  the  Assistant  Secretary  of  De- 
fense (ISA)  nor  myself  condone  any  actions  which  could  be  interpreted  as  re- 
stricting your  auditors  from  carrying  out  their  responsibilities  in  the  field  of 
international  matters  or  discouraging  overseas  officials  from  cooperating  with 
your  auditors  in  the  performance  of  their  statutory  responsibilities." 

He  also  indicated  a  need  and  intent  to  continue  to  screen  the  files  of  the  Depart- 
ment before  making  them  available  for  our  review  and  stated  : 

"Papers  in  these  files  originate  within  as  well  as  outside  the  Department,  in- 
cluding The  White  House,  and  Department  of  State.  I  am  sure  that  you  appre- 
ciate that  merely  because  such  papers  are  in  our  files  we  cannot  release  them 
to  GAO  without  the  express  approval  of  the  originator.  Fortunately,  however,  it 
is  only  on  rare  occasions  that  GAO  auditors  actually  need  access  to  .such  papers 
to  complete  their  audits  or  reviews.  The  matter  of  access  to  such  papers  must,  I 
believe,  continue  to  be  handled  on  a  case-by-case  basis.  In  the  future,  when  the 
question  of  access  to  sensitive  documents  in  the  international  affairs  area  arises, 
I  have  asked  the  Assistant  Secretary  of  Defense  (ISA),  when  he  believes  that 
access  to  a  particular  document  should  be  denied,  that  he  consult  with  the 
Assistant  Secretary  of  Defense  (Comptroller)  and  the  General  Counsel  prior 
to  refusing  access." 

The  Secretary  suggested  that  to  clear  the  air  and  set  the  stage  to  establish 
better  working  relationships  that  DOD  and  GAO  send  representatives  to  some 
overseas  locations  with  a  view  to  creating  an  atmosphere  of  mutual  cooperation 
and  understanding. 

Since  the  exchange  of  letters  we  have  been  meeting  with  Defense  officials  in 
an  attempt  to  establish  mvitual  working  arrangements  within  which  we  can  carry 
out  our  responsibilities.  While  we  have  vigorously  pursued  this  matter  with 
agency  officials,  we  see  no  real  breakthrough  which  will  solve  our  problem.  The 
most  serious  interference  is  in  the  restraints  which  have  been  placed  upon  agency 
officials  overseas  and  which  require  them  more  and  more  to  refer  to  Washington 
for  clearance  before  making  documents  available  to  our  staffs.  Although  these 
are  not  termed  refusals,  they  come  close  because  of  the  interminable  delays  that 
result  from  having  to  refer  routine  matters  through  channels  to  Washington. 

On  March  1.5,  1972,  the  President  invoked  executive  privilege  with  respect  to 
tiie  foreign  assistance  program  and  international  information  activities.  In  a 
memorandum  to  the  Secretary  of  State  and  the  Director.  United  States  Informa- 
tion Agency  he  directed  these  officials  not  to  make  available  to  the  Congress  any 
internal  working  documents  which  would  disclose  tentative  planning  data — such 
as  is  found  in  the  Country  Program  Memoranda  and  the  Country  Field  Submis- 
sions— and  which  are  not  approved  positions. 

Since  then  we  have  experienced  some  tightening  up  on  our  access  to  docu- 
ments. For  example,  the  Agency  for  International  Development  on  March  23, 
1972,  instructed  its  operating  personnel  as  follows  : 


"In  order  to  carry  out  the  President's  directive,  A.I.D.  Country  Field  Submis- 
sions .should  not  be  disclosed  to  representatives  of  the  Congress  or  the  General 
Accounting  Office.  Likewise,  disclosure  should  not  be  made  of  any  other  document 
from  an  A.I.D.  Assistant  Administrator,  A.I.D.  Office  Head  or  A.I.D.  Mission 
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Director  to  higher  authority  containing  recommendations  or  planning  data  not 
approved  by  tlie  Executive  Branch  concerning  overall  future  budget  levels  for 
any  fiscal  year  for  any  category  of  assistance  (e.g.,  Development  Loans,  Technical 
Assistance,  Supporting  Assistance,  or  PI.r-480)   for  any  country. 

"In  lieu  of  the  disclo.sure  of  such  documents,  the  Pre.sident  has  directed  that 
Congress  be  provided  with  "all  information  relating  to  the  foreign  assistance 
program  and  international  information  activities"  not  inconsistent  with  his  direc- 
tive. Ordinarily,  the  substantive  factual  information  contained  in  the.se  docu- 
ments should  be  disclosed  through  means  of  oral  briefings,  testimony,  special 
written  presentation  and  such  other  methods  of  furnishing  information  a.s  may  be 
appropriate  in  the  circumstance. 

"The  General  Counsel  should  be  advised  of  any  Congressional  or  GAO  requests 
for  any  document  described  in  [the  first  paragraph]  above  or  for  files  or  records 
containing  such  a  document.  The  General  Counsel  should  also  be  advised  of 
reque.sts  for  other  documents  which  raise  Executive  Privilege  questions,  whether 
under  the  rationale  of  the  President's  March  15  directive  or  otherwi.se,  and  a 
decision  should  be  obtained  from  the  General  Counsel  concerning  the  availability 
of  the  document  for  disclosure  before  the  document  is  disclosed." 

On  May  8,  1972.  the  Under  Secretary  of  State  issued  a  memorandum  to  all 
Agency  Heads,  Assistant  Secretaries,  and  Office  Heads  on  the  subject  of  execu- 
tive privilege.  This  memorandum  cites  the  Presidential  Directive  of  March  15, 
1972,  and  contains  instructions  similar  to  those  put  out  by  AID.  However,  it  goes 
a  bit  further  in  broadening  the  field  of  applicability  by  stating  : 

"It  will  be  noted  that  the  President's  directive  is  not  strictly  limited  to  Country 
Program  Memoranda  and  Country  Field  Submissions,  but  applies  also  to  other, 
similar  internal  working  documents  in  the  foreign  assistance  and  international 
information  fields  which  would  disclose  tentative  planning  data  and  which  ai-e 
not  approved  positions.  Undoubtedly,  specific  questions  will  arise  in  the  future 
as  to  whether  or  not  the  President's  directive  applies  to  particular  congressional 
requests  for  disclosure.  Such  questions  should  be  resolved  in  consultation  with 
the  Office  of  the  Legal  Adviser." 

There  is  evidence  that  the  executive  agencies  may  try  to  satisfy  GAO's  need 
for  access  to  records  by  providing  the  required  information  by  means  other  than 
direct  access  to  the  basic  documents,  especially  in  cases  where  such  documents 
are  considered  to  be  internal  working  documents.  This  would  not  be  acceptable 
unless  we  are  able  to  satisfy  ourselves  that  the  data  provided  to  us  is  an 
accurate  presentation  of  the  substantive  information  contained  in  the  basic 
documents. 

In  sunmiary,  our  access  to  the  records  and  documents  or  other  materials  we 
need  to  carry  out  our  responsibilities  for  reviewing  programs  relating  to  inter- 
national activities  has  been  increasingly  difficult.  It  is  a  matter  of  degree,  but  it 
has  seriously  interfered  with  the  performance  of  our  responsibilities.  The  most 
serious  interference  is  in  the  restraints  which  have  been  placed  upon  agency 
officials  overseas  and  which  require  them  more  and  more  to  refer  to  Washington 
for  clearance  before  making  documents  available  to  our  staff.  Although  these 
are  not  termed  refu.sals,  they  come  close  because  of  the  interminable  delays  that 
result  from  having  to  refer  routine  matters  through  channels  to  Washington. 

In  addition  to  the  unnecessary  cost  and  waste  of  time  this  involves,  there  is 
the  increased  risk  of  our  making  reports  without  being  aware  of  significant 
information  and  the  increased  risk  of  our  drawing  conclusions  based  on  only 
partial  information. 

We  are  seriously  concerned  with  the  Increasing  restrictions  that  have  been 
imposed  on  overseas  officials  in  particular,  that  take  away  a  large  measure  of 
their  discretion  for  dealing  with  GAO  personnel,  and  we  have  conveyed  this  to 
the  agencies. 

IXTERXATIOXAL   LENDING   INSTITUTIONS 

Beginning  in  the  fall  of  1970.  we  undertook  to  .stvidy  U.S.  participation  in  inter- 
national lending  institutions — the  World  Bank,  International  Development  Asso- 
ciation, Inter-American  Development  Bank,  and  A.sian  Development  Bank.  Dur- 
ing our  initial  survey  and  in  our  later  reviews  relating  to  specific  institutions,  we 
encountered  difficulties  in  obtaining  information  from  the  Treasury  Department. 

AVe  experienced  long  delays  in  obtaining  certain  information.  For  example, 
access  to  monthly  operations  reports  and  to  loan  status  reports  for  one  of  the 
institutions  that  we  requested  in  December  1970  was  not  granted  until  August 
1971  and  then  only  after  repeated  requests. 
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We  were  refused  access  to  several  categories  of  documents  by  Treasury  De- 
partment officials.  These  included  the  recorded  minutes  of  the  meetings  of  the 
institutions'  board  of  directors,  periodic  progress  reports  on  the  status  of  proj- 
ects being  financed  bv  the  institutions,  and  a  consultant's  report  on  management 
practices  of  one  of  the  institutions.  Also,  although  Treasury  officials  advised  us 
that  they  had  refused  access  only  to  internal  documents  which  they  received  in 
confidence  from  the  institutions,  we  were  refused  access  to  certain  documents 
which,  as  far  as  we  could  determine,  were  not  documents  furnished  by  the 
institiitions  but  rather  were  documents  prepared  by  U.S.  officials  for  use  by 
other  U.S.  officials. 

We  were  not  auditing  the  records  of  the  Inter-American  Development  Bank 
as  such  but  only  those  documents  that  had  been  provided  by  the  Inter-American 
Development  Bank  to  the  Executive  Director  and  were  available  for  his  use  in 
the  exercise  of  his  management  responsibilities.  We  believe  that  these  records 
should  have  been  available  to  us  in  our  review  which  was  on  the  U.S.  system  for 
appraising  and  evaluating  Inter-American  Development  Bank  projects  and 
activities.  Any  report  on  this  subject  would  necessarily  be  lacking  to  the  extent 
to  which  information  used  by  the  United  States  in  evaluating  Bank  projects 
was  not  made  available  to  us  during  our  examination.  We  see  no  valid  basis 
for  Treasury's  refusal  to  provide  access  to  the  records  we  requested. 

INTERNAL   REVENUE    SERVICE 

GAO's  review  efforts  at  the  Internal  Revenue  Service  had  been  materially 
hampered,  and  in  some  cases  terminated,  because  of  the  continued  refusal  by 
IRS  to  grant  GAO  access  to  records  necessary  to  permit  an  effective  review  of 
IRS  operations  and  activities. 

Without  access  to  necessary  records,  GAO  cannot  effectively  evaluate  the 
IRS  administration  of  operations  involving  billions  of  dollars  of  annual  gross 
revenue  collections  and  millions  of  dollars  in  appropriated  funds.  Such  an 
evaluation,  we  feel,  would  greatly  assist  the  Congress  in  its  review  of  IRS 
budget  requests  and  in  its  appraisal  of  IRS  operations  and  activities.  Without 
such  access,  the  management  of  this  very  important  and  very  large  agency 
will  not  be  subject  to  any  meaningful  independent  audit. 

GAO  has  taken  every  opportunity  to  impress  upon  IRS  officials  that  it  is  not 
interested  in  the  identity  of  individual  taxpayers  and  does  not  seek  to  super- 
impose its  judgment  upon  that  of  IRS  in  individual  tax  cases;  rather,  GAO  is 
interested  in  examining  into  individual  tax  transactions  only  for  the  purpose 
of,  and  in  the  number  necessary  to  serve  as  a  reasonable  basis  for,  evaluating 
the  effectiveness,  efficiency,  and  economy  of  selected  IRS  operations  and  activi- 
ties. GAO  has,  in  general,  directed  its  efforts  toward  tho.se  areas  where  it 
believed  that  improvements  in  current  operations  would  bring  about  better  IRS 
administration  of  programs,  activities,  and  resources. 

It  is  the  position  of  IRS  that  no  matter  involving  the  administration  of  the 
internal  revenue  laws  can  be  officially  before  GAO  and  therefore  we  have  no 
audit  responsibility.  The  Commissioner  of  IRS,  in  a  letter  to  the  Comptroller 
General  dated  June  6, 1968,  stated  : 

"*  *  *  I  must  note  that  the  [Chief  Counsel,  IRS]  opinion  holds  that  the 
Commissioner  of  Internal  Revenue  is  barred  by  Sections  6406  and  8022  of  the 
Internal  Revenue  Code  from  allowing  any  of  your  representatives  to  review 
any  documents  that  pertain  to  the  administration  of  the  Internal  Revenue  Laws. 
Thus,  federal  tax  returns  and  related  records  can  be  made  available  to  you 
only  where  the  matter  officially  before  GAO  does  not  involve  administration  of 
those  laws." 

Under  the  provisions  of  20  U.S.C.  6103,  tax  returns  are  open  to  inspection  only 
on  order  of  the  President  and  under  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury  or  his  delegate  and  approved  by  the  President.  Regu- 
lations appearing  in  26  CFR  301.6103 (a) -100-107  grant  several  Government 
agencies  specific  right  of  access  to  certain  tax  returns.  Our  Office  is  not  included 
among  those  agencies.  The  regulation  applicable  to  our  Office,  26  CFR  301.6103 
(a) -1(b)  (f),  provides  that  the  inspection  of  a  return  in  connection  with  some 
matter  officially  before  the  head  of  an  establishment  of  the  Federal  Government 
may  be  permitted  at  the  discretion  of  the  Secretary  or  Commissioner  upon  writ- 
ten application  of  the  head  of  the  establishment. 

IRS  has  permitted  Federal  agencies,  States,  individuals,  contractors,  and  others 
to  have  access  to  tax  returns  and  records.  GAO  has  been  given  access  to  individual 
tax  returns  only  when  the  return  is  needed  in  connection  with  another  matter  in 
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which  GAO  is  involved  or  when  we  ^-e  -ado  re^^w^  at  the  l^lfj^'^^^'^Zl 
Committee  on  Internal  Revenue  TajjUon.  ^^t^|--|;,%^/\|,|^^e?nducted  at  the 
requested  for  re^aewso^  1Kb  oye^at^^^  ^^^^^^^^  ^^  ^^  arrangement 

request  of  the  Joint  Cc^nmUee  ha  e  ^^  ^^^^^.^  ^^^.^^.^^  ^^^^^^^  ^^  ^1^. 

whereby  GAO  and  Jh^^^'i^^t  Commuiee    «    ^  ^^^.^  arrangement  we, 

S^e^^^ctttaVTr^Sstr^^^^  and  we  have  had  the  complete 

cooperation  of  the  Service. 

ECONOMIC    STABILIZATION    PROGEAM 

Another  access  to  records  proMe^  arose  »^en  GAO  attested  P-™-'„J^„J 
congressional  request,  to  review  'l"*  ^'t'ect  veness  of  IRb  acuvm^^^  ^^^ 

prices.  IRS  did  not  formally  «!«"?  ^^0  the  ught  to  ie>KW^r^^^^^  Treasury  Ue- 
nomlc  Stabilization  Program.  Ba*";  "f„^^;,«"«  ,f  ,,„d™",anm  winch  was  to 

imrtment  snlnnitted  a  proposed  '■'i™"™''""'  ''^j"  he  Commisf  oner  and  Chief 
Sorefo?lSrl''rcoSSn"',!recST=;?/p«^?tlSg  GAO  to  perform  the 

-r;rir  opinion   the  memo.a„<lnm  of  n^^^^^^^^^^ 

lt:Sif  ItlhXTon^SogSnS  Sr^asJa  fut'there  was  no  practical 

purpose  in  pursuing  the  matter. 

FEDERAL  DEPOSIT   INSUBANCE   CORPORATION 

The  long  and  involved  Mstory  of  controversy  hetween^^^^^^^^ 
Deposit   Insurance  Corpora  ion  J^f    f^^^j^^^/^^^^^^^^^  House  Committee 

Corporation's  records  appears  m  the  P"»^!^"^f  Jg^^^j^^^e  hearings  resulted  in  the 
on  Banking  -f^-^^'ZiAo^'con'Si^  ^         to  amend  the  Federal  Deposit 

^:^:ri^:^-^p}^^  i^^^^iX^^^ur  Omce  is 
^'««pnti'illv  what  is  involved  m  this  aispure  is  lucil  f 'I^"/  *"  ^  p  ie97\  to 
bhsentidiiy  wn^L  Federal  Deposit  Insurance  Act  (12  U.fe.C   1827)  to 

required  by  section  IT  ^t  ^ne  i^  tueici         i  ^^^^^^^^  ^^  ^^^j^  ^^j^. 

conduct  annual  audits  <.f  the  Corporation,  w^^^  ^^  unrestricted 

t^!^:S^^^^:S:^^^^^  records  r^elative  to  the  ban.s  which 
it  insures.  rnmnrntion  that  our  right  of  access  to  its  records  is 

limited  to  those  a^i™/"  p  in-^  nnqition  that  because  the  financial  condition  of 
cial  transaction.  It  is  ^-^^  f,  P'^^^ti^J.     7^ 

the  Corporation  is  "^^'P^i-^^^'^^.,^^"';;'^!^,^";  to  the  Congi^ss  on  the  financial  con- 
S  :?it  ^c;SS;^.rw?;h^S;i%r^^ificance  Of  its  contingent  in- 

^"rtho^SS^^S;S^'i?^arS^idered  by  the  Congn^^.  it  developed 
th^t  aUhoS  gIo  and  FDIC  had  agreed  on  the  language  included  therein,  di- 
ver'en  v?ews  wfre  held  by  GAO  and  FDIC  as  to  its  moaning.  Each  mac  e  its 
vei^eni  Yews  v>  tT(  nsp   Committee  on   Banking  and   Currem  y,   but   the 

S trwas  n"  -^s  > ived  This  difference  of  opinion  still  exists  with  both  the 
Conoralinn  and  GAO  feeUng  that  the  present  law  supports  their  resj.ective 
SSnr Repeated  efforts  to  resolve  the  matter  administratively  have  f^x  eel.  '.nd. 
for  this  reason,  the  Comptroller  General  in  his  testimony  <^^ J^^l^^lJ^-  lff;^\'^' 
fore  the  House  Banking  and  Currency  Committee  recommended  tliat  t  e  Fe  - 
erll  Deposit  Insurance  Act  be  amended  to  specifically  provide  for  an  unre- 
stHcted  icccss  to  the  examination  reports  and  related  records  perlaining  to  all 
insured  banks. 

EMERGENCY   LOAN    GUARANTEE   BOARD 

The  Kmergencv  Loan  Guarantee  Board.  estabU-^hed  hy  the  Emer-ency  Loan 
Guarantee  \ct  (Pub.  L.  92-70),  through  its  Chairman— the  Secretary  of  (he 
Trel'Au  v-has  taken  the  position  that  it  was  not  the  intent  of  the  Congress  in 
establishing  the  Board  to  grant  GAO  authority  to  review  Board  activities.  The 
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Board  was  established  to  make  guarantees  or  to  make  commitments  to  guarantee 
lenders  against  loss  of  principal  or  interest  on  loans  to  major  business  enter- 
prises whose  failures  would  seriously  and  adversely  affect  the  economy  or  em- 
ployment of  the  Nation  or  a  region  thereof. 

GAO  believes  that  it  has  tlie  responsibility  and  authority  to  review  the 
Board's  activities  including  decisions  of  the  Board  in  approving,  executing,  and 
administering  any  loan  guaranteed  by  the  Board.  The  Board's  position,  as  indi- 
cated, is  that  there  is  nothing  in  the  Emergency  Loan  Guarantee  Act  or  its 
legislative  history  which  would  provide  for  a  GAO  review  of  all  Board  activities 
and  that  the  Congress  might  need  to  pass  additional  legislation  to  make  it  clear 
that  GAO  has  this  authority.  The  main  thrust  of  the  Board's  position  is  that 
the  congressional  review  of  loan  guarantee  matters  is  carefully  spelled  out  in 
the  guarantee  act ;  GAO  is  directed  to  audit  the  borrower  and  to  report  its  find- 
ings to  the  Board  and  to  the  Congress;  and  the  Board  is  directed  to  make  a 
"full  report"  of  its  operations  to  the  Congress.  It  is  our  position  that,  as  an 
agency  of  Government,  the  Board  is  clearly  subject  to  audit  examination  by  GAO 
and  that  the  records  of  the  Board  are  required  to  be  made  available  to  GAO 
under  its  basic  authorities.  Those  are  section  312  of  the  Budget  and  Accounting 
Act,  1921  (31  U.S.C.  53)  ;  section  206  of  the  Legislative  Reorganization  Act  of 
1946  (31  U.S.C.  60)  ;  subsections  117(a)  and  (b)  of  the  Accounting  and  Auditing 
Act  of  19.50  (31  U.S.C.  67(a),  (b) )  ;  and  section  204  of  the  Legislative  Reorgani- 
zation Act  of  1970  (84  Stat.  1140). 

It  is  our  view  that  under  these  basic  authorities  GAO  has  responsibility  for 
auditing  the  activities  of  the  Board  and  thus  has  attending  right  of  access  to 
such  information  and  documents  as  the  Board  uses  in  reaching  its  decisions. 
Further,  it  is  our  view  that  neither  the  failure  to  spell  out  explicitly  that  GAO 
has  such  responsibility  and  right  of  access  nor  the  fact  that  under  Pub.  L.  92-70 
GAO  was  given  explicit  authority  to  audit  the  borrower  diminishes  in  any  way 
the  basic  audit  authorities  that  we  rely  upon. 

While  the  records  in  this  case  were  subsequently  made  available,  the  Treasury 
did  so,  however,  only  because  of  the  intervention  of  the  House  and  Senate  Bank- 
ing and  Currency  Committees.  In  making  the  records  available,  however,  the  Ex- 
ecutive Director  of  the  Board  stated  that  "we  continue  to  believe  that  the  GAO 
does  not  have  the  statutory  authority  to  review  the  Board's  internal  records  relat- 
ing to  its  decisionmaking  process."  The  Board  supported  this  position  in  its  first 
Annual  Report  of  July  31, 1972. 

COUNTERVAILING   DUTY    STATUTE 

In  1971,  pursuant  to  a  congressional  request,  GAO  sought  to  review  the  De- 
partment of  the  Treasury's  administration  of  section  303  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1303),  which  requires  the  Secretary  of  the  Treasury  to  levy  a 
countervailing  duty  on  any  dutiable  product  imported  into  the  United  States  for 
which  the  producing  nation  has  provided  a  production  or  export  grant  or  bounty. 

In  January  1973,  we  decided  that  our  efforts  to  obtain  the  necessary  records 
to  make  the  review  were  unsuccessful. 

EXCHANGE    STABILIZATION   FUND 

By  Public  Law  91-599,  approved  December  30,  1970,  the  Congress  directed 
that  the  administrative  expenses  of  the  Exchange  Stabilization  Fund,  estab- 
lished by  section  10  of  the  Gold  Reserve  Act  of  1934,  be  audited  by  the  General 
Accounting  Office  and  provided  certain  access  to  records  authority.  The  legisla- 
tive history  made  it  clear  that  the  audit  should  start  with  fiscal  year  1972,  and 
the  GAO  started  efforts  to  obtain  access  in  the  Spring  of  1972.  After  a  long 
period  of  refusals  and  delays,  the  Treasury  Department  finally  agreed  in  March 
1973  to  provide  GAO  access  to  all  financial  records  and  relevant  supporting  in- 
formation on  the  administrative  expenses  of  the  Exchange  Stabilization  Fund  for 
1972.  The  audit  has  been  started, 

CORPORATION   FOR   PUBLIC   BROADCASTING 

The  Public  Broadcasting  Act  of  1967  provides  that  the  Public  Broadcastin.ar 
Corporatioji  shall  be  audited  by  the  General  Accounting  Office  in  accordance  with 
the  principles  and  procedures  applicable  to  commercial  corporate  transactions 
and  under  such  rules  and  regulations  as  may  be  prescribed  by  the  Comptroller 
General  of  the  United  States.  In  attempting  to  comply  with  our  responsibility 
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under  this  Act,  we  have  requested  such  documents  as  minutes  of  the  meetings  of 
the  Board  of  Directors  and  files  relating  to  a  long-term  lease  for  office  space 
entered  into  by  the  Corporation.  In  both  instances  we  were  initially  denied  ac- 
cess to  this  datii.  Subsequently,  this  information  was  made  available  to  us  and 
enabled  us  to  more  properly  evaluate  certain  operations  of  the  Corporation. 

On  August  10,  1972,  an  internal  Corporation  memorandum  advised  Corpora- 
tion officials  that  if  GAO  wished  "to  examine  documents  setting  forth  policies  or 
procedures  or  to  pursue  a  detailed  examination  of  how  decisionmaking  takes 
place  or  analyzing  program  expenditures  to  determiue  the  proporti(m  received 
by  various  recipients  or  any  of  a  variety  of  tasks  they  might  pursue  along  this 
line,  I  believe  you  should  simply  state  you  feel  such  requests  are  beyond  the 
scope  of  their  activity  and  that  you  decline  to  pursue  the  matter  with  them." 
On  August  22,  1972.  the  Comptroller  General  advised  the  Acting  President  of  the 
Corporation  that  the  GAO's  responsibility  for  auditing  the  Corporation  in- 
cluded audits  which  could  lead  to  an  identification  of  needed  management  im- 
provements together  with  suggestions  as  to  courses  of  action  which  should  be 
considered  to  correct  management  deficiencies  or  otherwise  strengthen  the 
management  of  the  Corporation. 

Although  we  have  had  no  written  reply  to  the  August  22  letter,  the  Acting 
President  of  the  Corporation  advised  us  orally  on  September  25,  1972,  that  the 
Board  of  Directors  and  its  Chairman  felt  that  it  was  not  clear  as  to  our  right  of 
access  to  information  of  other  than  a  financial  nature.  Since  that  date  we  have 
not  been  formally  refused  information  necessary  to  perform  otir  work  although 
we  have  had  some  difficulty  in  obtaining  needed  data  in  a  timely  manner. 

Senator  I\lTTSKrE.  As  I  said,  we  appreciate  your  very  useful  testi- 
mony this  mornin2f.  It  o:ivcs  us  some  of  the  nuts  and  bolts,  the  prac- 
tical implications  on  restrictions  on  the  flow  of  information  from  the 
Executive  to  the  Congress,  which  I  think  is  a  useful  addition  to  the 
record. 

I  see  we  haA^e  a  new  phrase  in  the  language  now,  "agency  privilege." 
and  I  suppose  we  ought  to  consider  whether  or  not  we  need  to  define 
that  in  statutory  language  in  order  to  control  it.  Everybody  wants 
privileges,  all  ignoring  the  rights  of  others  to  receive  information. 

In  your  testimony,  JNIr.  Staats,  and  in  your  attachment  I  believe 
you  do  not  refer  to  John  Dean's  recent  refusal  to  let  the  GAO  see  the 
records  concerning  the  use  of  Air  Force  planes  in  the  1972  Presidential 
campaign.  So  I  wonder  if  you  might,  when  your  inquiry  is  completed, 
submit  a  summary  of  the  incidents  for  this  hearing  record. 

ISIr.  Staats.  We  would  be  very  glad  to  do  that,  Mr.  Chairman.  We 
would  also  be  happy  to  inclitde  the  correspondence  we  have  had  in 
connection  v»'ith  this  matter. 

Senator  Muskie.  Have  you  reached  the  end  of  the  line  on  the 
incident? 

ISIr.  Staats.  I  believe  that  we  have.  The  information  that  we  sought, 
we  have  obtained  in  part. 

[The  material  referred  to  above,  in  the  form  of  a  letter  from  the 
General  Accounting  Office  to  Senator  William  Proxmire,  dated 
April  13,  1973,  appears  in  the  Appendix,  Volume  III  of  these  hear- 
ings, Executive  Privilege.  Part  G,  5li.=cellaneous  Packgroiind.] 

Senator  Muskpr.  Could  you  give  us  the  basic  outline  of  the  problem  ? 

Mr.  Staats.  Yes,  the  information  we  sought — and  this  was  at  the 
recjuest  of  Members  of  Conoress — essentially  was  the  trips  taken  by 
the  President  and  his  family  and  his  staff,  the  Vice  President,  nnd 
Cabinet  officers  during  the  course  of  the  campaign,  and  which  trips 
were  paid  for  by  the  Finance  Committee  To  Ee-elect  the  President.  As 
you  know,  the  traditional  practice  over  many  years  has  been  thnt  when 
the  President  uses  Air  Force  aircraft  for  that  purpose,  he  reimburses 
the  Federal  Government  on  a  regularly  scheduled  billing  basis  for 
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those  trips.  Where  he  is  using  aircraft  for  official  purposes,  that  re- 
imbursement does  not  take  place.  ,    .1       .i        ^     1  v. 

The  purpose  of  the  inquiry  was  to  find  out  whether  there  had  been 
full  reimbursement  for  the  political  use  of  aircraft  as  contrasted  with 

the  official  use  of  aircraft.  ,     ^Tn  •.    tt  i  •        i^ff^^. 

We  sought  that  information  from  the  Wlnte  House,  and  in  a  letter 
which  we  received  from  Mr.  Dean,  we  were  told  that  that  informa- 
tion was  privileged  information  and  would  not  be  made  available  to 
us.  We  had  already,  of  course,  in  the  General  Accountmg  Office,  under 
our  responsibilities  under  the  Federal  Elections  Campaign  Act,  a 
record  of  expenditures  which  were  recorded  by  the  Committee  lo  Ke- 
Elect  the  President.  These  records  indicated  that  the  expenditures  were 
considered  political  in  nature  and,  therefore,  reimbursement  made  to 
the  Department  of  Defense.  What  we  were  not  able  to  supply  was  the 
information  with  respect  to  the  total  number  of  trips  and  the  number 
of  passengers.  In  other  words,  we  were  unable  to  make  a  separate  judg- 
ment as  t?  wliether  or  not  all  of  the  reports  hied  with  our  office  were 
accurate  and  full  reports.  ^     1  xi  v      +T.of 

Senator  Muskie.  As  I  understand,  then,  they  took  the  position  that 
they  would  inform  you  as  to  the  number,  as  to  what  trips  were  political 
and  simply  decided  for  themselves  what  they  owe  to  the  Government. 

Mr.  Staats.  That  is  correct.  ,  4.    +-u^ 

Senator  Muskie.  And  they  refused  to  give  you  information  as  to  the 
number  of  trips,  and  what  kind  of  trips.  Do  you  have  Mr.  Dean  s 

^^  Mr' Staats.  Normally  in  the  past,  in  previous  campaigns,  the  De- 
partment of  Defense  or  the  White  House  has  been  willmg  to  provide 
rntrmation  such  as  manifests  of  passenger  lists  and  po- "p-poin 
designations.  That  was  what  we  were  seeking,  and  that  was  the  inior 
mation  that  was  denied  to  us. 

iSr  S™5.  Wel^a:3e";rand  it,  Mr.  Dean  in  reply  to  your 
request  stated : 

Now.  has  it  been  traditionaUo  de^v  you  ^^^^^i^^^^^l-^t  \'^J^^^^^^^^ 

T^Ir  Starts.  This  information,  it  is  my  understanding,  has  been 
made' available  on  request  to  the  Congress  in  previous  campaigns  I 
wSuld  have  to  check  to  be  certain  that  that  was  done  m  every  case,  but 
tTmv  knowledge,  Mr.  Chairman,  this  information  hns  been  made 
available?  aTleast  concerning  a  number  of  cases  with  which  I  am  per- 
«^onallv  familiar  in  previous  administrations. 

The^entrre  paragraph  from  the  letter  that  Mr.  Dean  wrote  to  me  on 
November  20,  which  is  pertinent  here,  says : 

With  resard  to  vour  request  for  campaign  manifest  rlata  eoncerning  Presi- 
4enti"  fliSts  made  during  the  month  of  September  of  1972,  I  must  advise 
?ovf  hat  information  of  this  nature  has  traditionally  been  con.K  ever  personal 
^o  the  President  and  thus  not  the  proper  subject  of  con.^ression.l  n  nmr 
All  political  flights  made  during  September  were  billed  ^^''^I'^'V;^^'^^. 
TRe-Elect  the  President,  and  that  data  will,  of  course,  be  reflected  m  the  finan- 
cial reports. 
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Those  reports  are  filed  with  our  Office  of  Federal  Elections. 

Senator  Muskie.  But  you  can't  remember  previous  refusals  to  pro- 
vide similar  information  to  you  or  to  the  Congress  ? 

Mr.  Staats.  I  cannot. 

Senator  ^Muskie.  Senator  Chiles  ? 

Senator  Chiles.  I  just  Avanted  to  ask  one  question.  Do  you  consider 
that  letter  an  invocation  of  Presidential  privilege  under  the  memo- 
randums as  set  forth  ? 

Mr.  Staats.  Under  a  literal  reading  of  the  1969  memorandums  to 
which  I  referred,  I  interpret  the  1969  statement  to  mean  that  only  the 
President,  personally,  can  invoke  executive  privilege  under  the  ground 
rules  laid  out  by  him.  So  if  you  were  to  look  at  this  literally,  and 
particularly  as  against  that  1969  directive,  this  case  could  not  be 
considered  an  exercise  of  executive  privilege.  However,  the  net  effect 
is  the  same,  which  is  to  deny  it  on  the  grounds  that,  as  he  said,  it  has 
been  traditionally  considered  personal  to  the  President  and  not  the 
proper  subject  of  congressional  inquiry. 

Senator  Chii.es.  And  then  the  GAO  has  no  further  recourse  left  ? 

Mr.  Staats.  Xo,  sir,  we  do  not. 

Senator  Chh.es.  No  recourse  presently  to  try  to  obtain  this  infor- 
mation? 

Mr.  Staats.  No,  sir. 

Senator  Chiles.  Is  there  any  other  area  in  which  you  can  accept  a 
statement  that  "We  have  filed  a  report  on  this  under  the  Campaign 
Reporting  Act,"  and  that  is  it?  I  mean,  w^hat  if  I  did  that  on  my 
campaign  expenses?  TAHiat  if  I  just  said  I  filed  a  report  on  that? 

Mr.  Staats.  I  don't  tliink  that  would  be  acceptable. 

Senator  Chiles.  I  don't  either. 

But  according  to  your  statement,  you  would  like  to  see  an  oppor- 
tunity to  get  a  declaratory  decree  in  a  civil  case  on  that. 

]Mr.  Staats.  I'm  thinking  hei'e  now  solely  and  specifically  from  the 
standpoint  of  the  General  Accounting  Office.  Vie  believe  that  the 
language  that  we  have  suggested  has  a  number  of  practical  advantages 
in  that  we  believe  if  the  three-judge  district  court  agreed  with  our  in- 
terpretation of  the  law-  and  found  that  we  had  a  legal  right  to  the 
records,  we  think  in  most  cases  that  would  be  adequate  to  dislodge 
the  information  we  need. 

AVe  thiulc  this  would  be  quick  and  generally  effective.  However, 
absent  an  action  following  a  favorable  decision  by  the  district  court, 
we  believe  that  then  we  should  advise  the  Congress  in  some  formal  way, 
being  an  arm  of  the  Congress,  to  permit  the  Congress  to  act  if  it  so 
chooses.  Again,  this  would  be  within  a  time  frame.  Absent  action  by 
the  Congress,  we  would  have  the  authority  to  deny  the  agency  funds. 
In  other  words,  we  would  have  the  authority  to  take  exceptions  to 
payments  made  from  a  specified  date,  unless  the  record  would  be  made 
available  to  us. 

We  see  practical  advantages  in  terms  of  shortening  up  the  time 
period.  It  allows  the  judiciary  to  make  the  initial  resolution,  and  it 
would  enable  the  Congress  to  exercise  judgment.  If  they  felt  we  were 
not  entitled  to  the  information  for  any  reason,  they  could  make  the 
judgment;  but  absent  that,  we  would  take  enforcement  action  against 
the  agency. 

Senator  Chiles.  I  have  no  further  questions. 
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Senator  Muskie.  I  should  have  yielded  to  Senator  Ervin  first. 

Senator  Ervix.  I  have  no  questions,  but  I  would  like  to  reiterate 
that  as  a  result  of  the  study  which  the  Subcommittee  on  Separation  of 
Powers  made  with  respect  to  executive  privilege  in  1971,  and  as  a  result 
of  the  study  since  that  time,  I  think  there  is  reason  to  infer  from 
the  Constitution,  although  not  expressed  in  the  Constitution,  that  the 
President  has  the  power  to  keep  secret  confidential  communications 
occurring  between  the  President  and  advisers,  and  confidential  com- 
munications occurring  among  his  advisers,  which  are  had  for  the  pur- 
pose of  assisting  the  President  to  carry  out  in  a  lawful  manner  the 
obligations  imposed  upon  him  by  the  Constitution  and  the  obligations 
imposed  upon  him  by  acts  of  Congress.  That  is  the  sum  total  in  my 
judgment  of  the  extent  and  scope  of  what  is  popularly  called  the  ex- 
ecutive privilege. 

It  manifestly  does  not  cover  wrongdoing,  either  illegal  acts  or  un- 
ethical acts ;  and  it  manifestly  does  not  cover  any  transactions  which 
are  not  official  in  character,  and  it  manifestly  does  not  embrace  a  power 
on  the  part  of  the  Executive  to  withhold  from  Congress  information 
collected  at  the  expense  of  the  taxpayers,  which  information  is  neces- 
sary to  enable  the  Congress  to  exercise  in  a  knowledgeable  fashion, 
its  legislative  duties. 

I  make  these  observations  for  the  record,  and  I  would  also  like  to 
take  this  occasion  to  compliment  Mr.  Staats  and  the  General  Account- 
ing Office  for  what  I  conceive  to  be  a  very  magnificent  job  that  they 
do  in  attempting  to  carry  out  the  functions  imposed  ujDon  them  by  the 
Congress. 

]Mr.  Staats.  I  thank  you  very  much  for  that  statement.  Along  with 
your  comment,  I  would  simply  like  to  emphasize  a  point  I  made  in 
my  statement  that  we  encounter  quite  frequently,  the  position  taken 
in  the  agencies  that  we  are  attempting  to  obtain  confidential  communi- 
cations between  subordinates  and  agency  heads,  or  between  agencies 
and  the  President.  We  have  made  it  abundantly  clear  in  all  of  our 
work  that  our  concern  is  not  with  that  information.  We  are  not  trying 
to  scoop  them,  and  we  are  not  trying  to  prejudge  the  outcome.  What 
we  are  interested  in  is  the  process  by  which  decisions  are  made.  We 
are  interested  in  the  information  so  as  to  l)e  able  to  make  an  analysis 
and  an  evaluation  and  a  judgment  as  to  the  adequacy  of  the  processes 
and  the  machinery,  the  effectiveness  with  which  these  programs  are 
carried  out,  how  decisions  are  reached,  and  whether  an  adequate  basis 
lies  behind  those  kinds  of  decisions. 

So  I  don't  believe  you  will  find  in  any  of  our  work  in  the  General 
Accounting  Office,  any  case  where  we  have  revealed  the  information, 
or  where  we  have  tried  to  make  evaluations  prior  to  the  time  those 
decisions  are  reached  by  the  appro]^riate  authorities. 

I  think  your  point  is  a  very  important  one,  and  it  particularly  ap- 
plies to  our  operation. 

Senator  Mtjskie.  Mr.  Staats,  I  would  like  to  ask  specifically  that  we 
put  in  tlie  record,  or  that  you  put  in  the  record,  your  letters  to  the 
White  House  requesting  the  manifest  on  the  trip  that  you  referred  to 
earlier,  or  the  trips,  and  also  the  reply  of  Mr.  Dean. 

Mr.  Staats.  I  would  be  very  pleased  to  do  that. 

Senator  Ervix.  I  have  copies  of  them  here,  Mr.  Chairman.  T  can 
put  these  in.  I  don't  know  whether  Mr.  Staats  can  identify  these 
Xeroxed  copies,  but  you  might  look  at  these  and  see  if  these  are  the 
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copies  of  your  letters  requesting  this  information  and  whether  this  is 
the  copy  of  the  reply  of  Mr.  Dean  ? 

Mr.  Staats.  Yes ;  that  looks  like  the  letters. 

Senator  Ervin-.  I  would  sufrgest  then  we  put  those  in  the  record. 

Senator  Muskie.  Without  objection. 

[The  material  referred  to  above  follows :] 

COMPTKOLLEE  GENERAL  OF  THE   UNITED   STATES, 

Washington,  B.C.,  October  31, 1912. 
Hon.  H.  R.  Haldeman, 
Afisistant  to  the  President, 
The  White  House. 

De.\r  Mr.  Haldeman  :  The  General  Accounting  Office  has  been  requested  by  a 
member  of  the  Congress  to  examine  records  concerning  flights  made  in  September 
1972  by  the  President  and  his  family,  the  Vice  President,  White  House  staff,  and 
Cabinet  officers  in  aircraft  assigned  to  the  89th  Military  Airlift  Wing,  Andrews 
Air  Force  Base,  Maryland,  and  the  extent  to  which  the  United  States  Government 
has  been  reimbursed  by  the  Committee  to  Re-Elect  the  President  for  these  flights. 
The  records  to  be  examined  include  passenger  manifests  and  flight  logs  which  are 
on  file  at  the  Office  of  the  Military  Assistant  to  the  President. 

We  shall  appreciate  your  administratively  arranging  for  those  records  to  be 
furnished  to  us  by  Thursday  morning,  November  2,  1972. 

The  examination  will  be  under  the  overall  direction  of  Mr.  Henry  W.  Conner, 
Associate  Director,  Logistics  and  Communications  Division.  The  GAO  staff  mem- 
bers who  will  perform  the  examination  are  Mr.  George  L.  Egan,  Assistant  Direc- 
tor, and  Messrs.  George  H.  DeLorme  Jr.,  and  David  A.  Brinkman.  Since  we  do 
not  know  the  volume  of  records  which  are  involved,  we  cannot  precisely  estimate 
the  time  the  examination  will  take.  We  do  not  anticipate,  however,  it  will  exceed 
one  week. 

Please  advise  Mr.  Conner  (Code  129  extension  3407)  as  soon  as  the  records  are 
available  for  our  examination. 
Sincerely  yours, 

(Signed)    Elmer  B.  Staats, 
Comptroller  General  of  the  United  States. 


The  White  House, 
Washington,  November  20, 1972. 
Hon.  Elmer  B.  Staats, 
Comptroller  General  of  the  United  States, 
Wnshington,  B.C. 

Dear  Mr.  Staats  :  This  is  in  response  to  your  letters  of  October  31,  1972  and 
November  1,  1972  to  ilr.  H.  R.  Haldeman  requesting  permission  to  examine  cer- 
tain records  and  documents. 

Please  be  advised  that  the  account  records  for  the  Executive  Office  of  the 
President  for  the  period  of  fiscal  year  1969  to  the  present  are  available  for  review 
by  the  General  Accounting  Office,  as  authorized  by  sections  53  and  71,  Title  31 
of  the  United  States  Code.  Noble  Melencamp,  Chief  Executive  Clerk  (45(5-2594) 
has  been  instructed  to  make  these  records  available  at  your  convenience,  and 
should  be  contacted  to  make  the  necessary  arrangements. 

With  regard  to  your  request  to  examine  manifest  data  concerning  Presidential 
flights  made  during  the  month  of  September  1972,  I  must  advise  you  that  infor- 
mation of  this  nature  has  traditionally  been  considered  personal  to  the  President 
and  thus  not  the  proper  subject  of  Congressional  inquiry.  All  political  flights 
made  during  September  were  billed  to  the  Committee  To  Re-Elect  the  President, 
and  that  data  will,  of  course,  be  reflected  in  the  Committee's  financial  reports. 

With   kind  regards, 
Sincerely, 

.John  W.  Dean  TIT. 
Counsel  to  the  President. 


Senator  Emax.  I  would  like  to  call  the  attention  of  the  committee 
to  Title  V,  Section  2954  of  the  U.S.  Code,  which  reads  as  follows : 
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An  Executive  agency  on  request  of  the  Committee  of  Government  Operations 
of  tlie  House  of  Representatives  or  of  any  seven  members  thereof  or  on  request 
of  the  Committee  on  Government  Operations  of  the  Senate  or  any  five  members 
thereof  shall  submit  any  information  requested  of  it  relating  to  any  matter 
vpithin  the  jurisdiction  of  the  Committee. 

That  seems  to  be  very  plain,  unambiguous  language,  and  it  seems 
to  me  that  since  the  Government  Operations  Committee  of  the  Senate 
is  ex])ressly  empowered  by  the  Eeorganization  Act  to  conduct  investi- 
gations, looking  to  discovery  of  corruption  or  inefficiency  in  Govern- 
ment, that  the  Government  Operations  Committee  would  have  the 
power  under  this  statute  to  require  the  production  of  the  information 
requested  in  Mr.  Staat's  letter.  I  would  like  to  know  if  it  would  help 
the  GAO  in  the  discharge  of  its  duties  for  the  Government  Operations 
Committee  to  request  such  information  under  this  statute. 

Mr.  Staats.  I  have  not  giveji  thought  to  this,  but  my  feeling  would 
be  to  say  'Yes."  I  could  think  about  it  a  little  bit  more.  Senator  Ervin, 
and  give  you  my  more  specific  response,  but  my  general  reaction 
would  be,  yes,  it  would  be  helpful. 

Senator  Eevin.  I  can  understand  wdiy  it  is  not  quite  fair  suddenly 
to  ask  you  to  express  a  final  opinion  on  this  point  since  you  have  had 
no  opportunity  to  give  attention  to  that. 

Mr.  Staats.  IMr.  Chairman,  I  have  not  taken  the  time  of  the  com- 
mittee to  go  into  the  attachment  to  my  statement,  but  I  bring  it  to 
your  attention  only  by  way  of  sajdng  that  we  have  attemped  to  fol- 
low the  policy  which  Senator  Stevenson  so  well  stated  here  this 
morning  of  trying  to  work  out  these  problems  on  a  case-by-case  basis. 
We  have  tried  to  assure  the  agencies,  in  all  cases,  of  our  desire  to  be 
fair,  accurate,  and  impartial  about  our  findings,  but  there  has  been 
increasing  difficulty.  That  is  why  we  have  prepared  the  draft  legisla- 
tion which  I  have  included  in  this  statement.  This  draft  is  not  some- 
thing that  we  have  put  together  quickly  or  hurriedly.  It  is  something 
we  have  been  considering  over  a  period  of  the  past  year  or  so  as 
possibly  necessary.  We  had  hoped  we  would  not  have  to  submit  legis- 
lation, but  we  have  come  to  the  conclusion  that  this  may  be  important 
for  us  to  do  our  duty. 

Senator  J»Iuskie.  The  attachment,  just  to  make  the  point  clear  for 
those  who  might  not  be  aware  of  it,  deals  with  the  resistance  you  have 
experienced  in  getting  information  to  which  you  are  entitled  pursuant 
to  the  duties  imposed  upon  you  by  the  Congress. 

Mr.  Staats.  That  is  correct. 

Senator  Erviis^.  Mr.  Chairman,  if  I  may,  I  would  like  to  say  that  in 
my  judgment  Congress  has  the  full  constitutional  authority  to  enact 
Title  V,  Section  2954  of  the  U.S.  Code,  and  also  has  full  authority  and 
power  to  enact  the  statutes  that  have  been  recommended  under  Sec- 
tion 8  of  the  First  Article  of  the  Constitution.  This  expressly  gives 
the  Congress  the  power  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and  also 
other  powers  nested  by  this  Constitution  in  the  Government  of 
the  United  States,  or  in  any  department  or  officer  thereof."  In  order 
words.  Congress  has  the  power  to  enact  the  statutes,  to  carry  out  all 
provisions  of  the  Constitution  and  specially  to  carry  out,  to' regulate 
the  conduct  of  people  who  exercise  governmental  authority  under  the 
Constitution. 

Senator  Muskie.  Senator  Chiles  ? 
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Senator  Chiles.  I  am  concerned  about  that  portion  of  your  testi-, 
mony  in  which  you  tiilk  about  not  the  direct  refusal  but  the  slow- 
down of  the  process  wherein  other  people  have  to  purify  the  records, 
or  screen  the  records,  before  you  caji  be  granted  them. 

In  the  Appropriations  Connnittee  and  in  the  Foreign  Operations 
Subcommittee  you  testified  before  us  the  other  day  and  testihed  you 
have  had  considerable  difficulty  in  foreign  assistance  in  trying  to 
check  into  foreign  assistance  because  of  this  process.  I  am  tremend- 
ously concerned  about  that  because  right  now  we  have  a  controversy 
that  has  [)ublic  attention,  and  for  the  first  time  we  seem  to  have  created 
public  attention  and  concern,  but  certainly  Senator  Ervin  has  been 
working  on  this  issue  for  many  years  and  there  was  no  attention. 
Senator  Fulbright  has  been  tremendously  concerned  with  it.  Our  office 
has  been  facing  these  ])roblems.  And  what  happens  after  this  particu- 
lar attention  span  is  over  concerns  me  especially  with  the  slowdown 
process  because  I  do  think  it  has  handicapped  the  job  that  you  can 
do  and  it  handicaps  the  information  that  Congress  is  going  to  receive. 
Perhaps  the  legislation  that  you  have  suggested  could  be  helpful,  even 
with  that  we  have  this  slowdown  process.  I  mean,  Ave  have  to  have 
more  comity  or  it  still  won't  be  resolved  because  we  will  still  have  this 
slowdown  process  holding  things  back. 

I  tliink  you  did  receive  some  results  in  the  Treasury  case  and  the 
Lockheed  case  primarily  because  the  committees  of  the  House  and  the 
Senate  did  get  involved  and  I  think  that  you  really  need  to  make  this 
infoi'mation  available  readily  to  the  Congress  and  speedily  when  there 
is  a  sloAvdown.  so  perhaps  we  can  do  something  about  it.  I  am  looking 
forward  to  talking  with  the  people  in  the  foreign  assistance  jEield  of 
the  executive  branch  Avhen  they  come  before  the  Foreign  Operations 
Committee  for  their  budget  because  of  the  policy  of  this  slowdown 
that  ajjpears  to  be  involved  in  this  thing  and  I  think  we  should  be  able 
to  call  this  to  the  attention  of  the  Defense  Department  and  every  other 
Department,  the  Treasury  and  others. 

P^'or  I  think  we  need  to  adopt  some  kind  of  a  means  of  communica- 
tion or  of  reporting  tliis  to  the  Congress  even  in  these  matters  of  not 
an  outright  refusal,  but  where  there  is  a  delay  and  especially  where 
your  Department  feels  that  that  delay  goes  beyond  wh.at  a  reasonable 
time  should  be  and  it  is  delaying  your  effectiveness  and  efficiency.  Be- 
cause Avhp]i  Ave  talk  about  some  of  this  legislation.  Ave  are  talkinjr  about 
penalizing  your  agency  if  there  is  a  delay  and,  if  this  delay  is  caused 
by  others,  we  certainly  need  to  knoAv  about  it. 

Mr.  Staats.  I  agree  with  you  that  it  is  very  important  that  we  keep 
the  committees  advised  of  our  difficulties  and  problems.  In  the  case  of 
the  Lockheed  <iuarantee  audit,  I  am  sure  Ave  would  not  have  gotten  the 
information  without  the  help  of  the  Banking  and  Currency  Commit- 
tees. But  we  find  other  cases  where  Ave  have  been  able  to  bring  this  to 
the  attention  of  the  committees,  and  the  committees  have  been  busy 
on  other  things  and  this  may  not  have  as  high  a  priority  as  the  other 
things  on  the  committee's  schedule  so  this  has  not  ahva^^s  AA'orked  out. 
I  would  have  to  be  frank  Avith  you  in  saying  that. 

Senator  Chiles.  Yes. 

Mr.  Staats.  We  have  been  disappointed  in  some  cases  because  we, 
have  not  had  more  attention  from  the  committees,  so  I  Avelcome  very> 
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much  what  you  say,  and  I  would  hope  that  we  would  have  that  kind 
of  support. 

Senator  Chiles.  I  think  right  now  you  have  our  attention  on  this 
and  maybe  if  we  can  set  up  a  process  of  reporting  on  this,  that  will 
solve  the  problem. 

Mr.  Staats.  I  think  the  attachment  we  have  here.  Senator  Chiles, 
plus  the  other  data  we  supplied  to  the  committee  at  its  request  is  a 
pretty  good  inventory  of  all  of  our  problems  that  we  have  had  with 
the  executive  branch  on  access  to  information.  Some  of  these  are  areas 
where  there  are  legal  arguments.  That  is  true  with  the  case  of  Internal 
Revenue  Service,  and  that  is  true  with  the  case  of  the  Federal  Deposit 
Insurance  Corporation.  We  do  have  a  legal  argument  which  has  been 
made  which  we  have  not  been  able  to  resolve  and,  frankly,  we  have  not 
been  able  to  .eet  Congress  to  resolve  it  although  we  have  recommended 
that  they  do  so. 

Senator  Chiles.  Thank  you. 

Senator  Muskie.  Thank  you  very  much,  Mr.  Staats. 

We  have  an  unexpected  witness  this  morning.  Congressman  John 
Anderson  of  Illinois,  who  has  had  a  longstanding  interest  in  this 
subject  and  following  yesterday's  hearings  expressed  an  interest  in 
testifying  briefly  this  morning. 

It  is  a  pleasure  to  greet  the  distinguished  Congressman  from  the 
other  branch  of  the  Congress  and  we  welcome  his  testimony. 

Senator  Era'in.  I  regret  I  have  to  leave  because  I  have  another 
hearing  that  starts  at  12  noon.  I  am  very  sorry  I  will  not  be  able  to 
hear  Mr.  Anderson  testify,  but  I  will  read  his  statement  carefully.  I 
particularly  regret  missing  this  testimony  because  I  have  a  high 
degree  of  respect  for  him  and  the  fine  service  he  has  given  our  country. 

STATEMENT  OF  HON.  JOHN  B.  ANDEESON,  A  REPEESENTATIVE  IN 
CONGRESS  FROM  THE  16TH  CON&EESSIONAL  DISTRICT  OF  THE 
STATE  OF  ILLINOIS 

Mr.  Anderson.  Thank  you,  Mr.  Chairman.  I  appreciate  very 
much  the  opportunity  to  appear  before  this  distinguished  subcommit- 
tee, and  I  will  be  very  brief  in  my  remarks. 

Frankly  I  feel  in  a  sense  that  my  presence  before  this  group  this 
morning  has  almost  been  compelled  by  the  account  that  I  have  seen  of 
the  answers  that  were  given  yesterday  by  the  Attorney  General  of  the 
United  States  in  response  to  interrogation  by  members  of  this  sub- 
committee which  seem  to  me  to  represent  a  truly  alarming  extension 
of  any  notion  that  I  have  of  legitimate  limits  of  executive  privilege. 

Up  to  this  point  I  have  not  been  inclined  to  take  an  overly  restrictive 
view  of  executive  privilege.  It  seemed  to  me  quite  reasonable  to  believe 
that  tliere  were  many  circumstances  under  which  the  Executive  should 
enjoy  that  privilege  and  enjoy  that  degree  of  confidentiality  that 
he  must  have  with  his  assistants,  with  his  aides,  with  respect  to  matters 
involving  national  security,  with  respect  to  matters  involving  policy 
decisions,  on  questions  of  broad  public  interCvSt. 

But  I  feel  compelled,  as  I  have  said,  to  stress  before  this  subcom- 
mittee this  morning  my  complete  shock  and  dismay  at  some  of  the 
answers  that  were  placed  in  the  record  here  yesterday.  I  feel  that  they 
cannot  go  unrebutted  before  this  subcommittee  because,  if  my  under- 
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standing  is  correct,  and  I  am  sure  it  is,  he  seeks  to  extend  this  doc- 
trine to  every  one  of  the  more  than  21^  million  emploj'ees  of  the  execu- 
tive branch.  And  the  fuithor  sui2:"2:estion  was  made  that  the  onlv  reme- 
dies  then  available  would  be  remedies  of  impeachment  or  of  cutting  off 
the  funds  from  the  executive  branch.  I  think  I  must  answer  to  that. 

In  the  prepared  statement  the  Attorney  General  delivered,  he  said, 
"executive  privilege  is  squarely  founded  in  the  separation  of  powers 
doctrine,"  and,  of  course,  what  he  did  not  go  on  to  say,  but  what  I 
think  is  completely  implicit  in  that  doctrine  of  separation  of  powers,  is 
that  we  do  ha\e  three  coequal  and  I  would  stress  independent  branches 
of  Govci'nment  and,  thei-efore,  the  extension  of  the  doctrine  offered 
yesterday  by  the  Attorney  General  was  not  only  unnecessarily  pro- 
vocative and  indeed  even  contemptuous  of  the  Congress,  but  more 
importantly  I  think  it  contained  a  kind  of  expansion  of  the  doctrine 
of  executive  privilege  that  puts  upon  this  subcommittee  and  indeed 
upon  the  Congress  the  responsibility  now  of  legislating  in  such  a  way 
that  we  do  not  permanently  rupture  the  delicate  balance  that  ought  to 
exist  betv\-een  the  two  ])ranches  of  Government. 

I  would  have  hoped  that  this  was  a  question  that  could  have  been 
resolved  after  very  deliberate  and  searching  examination  by  the  Con- 
gress and  after  some  kind  of  communication  and  consultation  with  the 
Executi^•e.  l)ut  it  seems  to  me  th.at  the  Attorney  General  has  literally 
thrown  down  the  gauntlet  to  the  Congress  in  what  he  said  yesterday 
and  that,  therefore,  we  may  have  to  move  with  greater  expedition 
than  we  might  otherwise  have  deemed  necessary.  And  I  would  ask 
whether  or  not  the  chief  lawyer  of  the  U.S.  Government  has  ever 
heard  of  the  Freedom  of  Information  Act.  It  certainly  was  not  re- 
flected yesterday  that  he  had  any  knowledge  of  that  act.  That  was 
not  reflected  in  the  statement  he  delivered  before  this  subcommittee, 
because  that  act  requircs  that  certain  information  be  disclosed,  that 
knoAvledge  and  information  be  disclosed  to  the  general  public.  And 
now  it  would  seem  to  me  from  my  reading  of  his  remarks  that  he  has 
suggested  that  the  President  can  literally  unilaterally  deny  to  the 
Congress  information  thnt  the  Freedom  of  Information  Act  says  has 
to  be  made  available  to  the  general  public  and  let  alone  Members  of 
Congress.  So  what  we  ai-e  seeing  in  the  statement  by  the  Attorney 
General  T  fear  is  an  assertion  that  the  Federal  Government  is  not  com- 
posed of  three  coequal  branches. 

And  I  sugixest  again  if  tlie  rationale  for  the  doctrine  of  executive 
privilege  is  indeed  the  cloctrine  of  separation  of  powers,  we  must  not 
forget  the  other  facet  of  that  doctrine,  which  is  that  we  do  have 
coequal  brant^hes.  j\v(]  let  me  say,  ISfr.  Chairman,  in  concluding,  that 
I  make  the  observations  that  I  have  just  made  not  without  soi'row 
because  I  agree  with  what  our  distinguished  colleague,  Senator 
Mathias,  said  yesterday  in  response  to  the  testimony  that  I  have 
avei-ted  to  that  as  tho  element  of  goodwill  between  the  executive  and 
the  Congress  evaporates,  it  is  replaced  by  the  debilitating  tendency 
for  confrontation.  And  if  there  is  one  thing  I  don't  think  we  need  at 
this  tim.e  it  is  a  continuation  or  the  politics  of  confrontation.  There- 
fore, to  reassert  tlie  proper  balance  between  the  two  branches.  I  would 
want  to  go  on  the  record  this  morning  as  urging  the  appropriate 
committees  of  the  Senate  and  the  House  to  report  leffislation  that 
would,  one,  strictly  limit  the  right  of  executive  privilege  to  those 
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direct,  personal,  and  confidential  relationships  between  the  President 
and  his  chief  advisers  on  matters  involving  national  security  and 
other  broad-ranging  public  policy  decisions;  and,  second,  that  that 
privilege  may  be  invoked  only  through  written  notice  to  the  Con- 
gress by  the  Chief  Executive. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Hon.  John  B.  Anderson  follows:] 

Prepared  Statement  of  Congressman  John  B.  Anderson 

Mr.  Chairman,  until  the  present  I  have  not  been  inclined  to  take  an  overly  re- 
strictive view  of  executive  privilege.  It  seemed  to  me  quite  reasonable  to  allow 
the  Presiident  to  enjoy  confidential  relations  with  his  direct  advisers  regard- 
ing matters  of  national  security.  But  I  feel  compelled  to  stress  before  this 
committee  today  in  the  strongest  terms  possible  my  utter  shock  and  dismay  at 
the  testimony  presented  yesterday  by  Attorney  General  Kleindienst.  His  state- 
ment was  not  only  unnecessarily  provocative  and  contemptuous  of  the  Congress, 
but,  more  importantly,  it  contained  such  an  alarming  and  dangerous  expansion 
of  the  notion  of  executive  privilege,  that  I  can  see  only  one  course  of  action : 
Congress  must  immediately  pass  legislation  strictly  limiting  executive  privilege 
lest  the  delicate  balance  of  shared  power  between  the  two  branches  be  ruptured 
permanently. 

One  would  have  hoped  that  the  executive  privilege  issue  could  have  been 
resolved  only  after  very  deliberate  and  searching  examination  by  the  Congress, 
and  after  some  kind  of  communication  and  consultation  with  the  Executive. 
But  in  my  view  there  is  no  longer  time  for  that :  the  Attorney  General  has 
thrown  down  the  gauntlet :  if  this  Congress  is  to  preserve  even  a  semblance  of 
integrity  and  independence,  it  must  act  immediately  to  nullify  the  sweeping 
claim  of  executive  power  asserted  by  the  Attorney  General. 

I  must  ask  whether  or  not  the  Chief  Lawyer  of  the  government  has  ever 
heard  of  the  Freedom  of  Information  Act.  If  he  has,  it  certainly  was  not  re- 
flected in  his  statement  yesterday.  That  act  requires  disclosing  to  the  peneral 
piihlic.  information  that  the  Attorney  General  has  now  said  the  President  could 
unilaterally  deny  even  to  Congress.  That  proposition  is  simply  incredible  and, 
I  might  add.  borders  on  contempt  for  the  established  law  of  the  land. 

What  we  are  seeing  here  is  an  assertion  that  the  federal  government  is  not 
composed  of  three  co-equal  branches,  as  the  Constitution  ordains,  but  of  one 
dominant  branch,  the  Executive,  with  the  authority  to  establish  its  own  policies 
in  utter  disregard  for  the  constitutionally  mandated  rights  and  responsibilities 
■of  Congress.  Unless  the  Congress  acts  to  prevent  such  a  move,  we  will  be  in 
dereliction  of  our  responsibilities  as  the  principal  lawmaking  body  of  the  nation 

I  make  these  observations  with  deep  sorrow  for  I  agree  with  what  our  dis- 
tinguished colleague,  Senator  Mathias,  said  yesterday  in  response  to  Mr.  Klein- 
dienst's  testimony.  As  the  element  of  goodwill  between  the  Executive  and  Con- 
.gress  evaporates,  it  is  replaced  by  the  debilitating  tendency  for  confrontation. 
To  reassert  the  proper  balance  between  the  two  branches,  I  urge  the  appropriate 
committees  to  report,  as  soon  as  possible,  legislation  that  would  : 

(1)  Strictly  limit  the  right  of  executive  pi'ivilege  to  direct,  personal  and  confi- 
dential relationships  between  the  President  and  his  chief  advisers  on  matters 
involving  the  national  security  and  other  public  policy  decisions ;  and 

(2)  Require  that  execiitive  privilege  may  be  involved  only  through  written 
notice  to  the  Congress  by  the  Chief  Executive. 

Senator  Muskie.  Thank  you,  Congressman  Anderson,  and  may  I 
compliment  you  on  a  thoughtful  and  impressive  statement.  I  think 
it  speaks  for  itself.  I  am  sure  you  didn't  find  it  easy  to  come  in  here 
this  morning  and  say  it  and  I  think  that  your  saying  it  makes  the 
substance  of  what  you  say  so  much  more  significant  and  creditable  than 
when  some  of  the  rest  of  us  say  it.  You  are,  after  all,  on  the  other  side 
of  the  party  line,  and  it  is  not  always  easy  to  pierce  partisanship  to  get 
to  the  substance  of  what  it  is  we  disagree  about. 

However,  your  coming  in  this  morning  I  think  is  a  great  service  to 
the  country. 
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Ml-.  AxDEKsON.  I  appreciate  very  much  the  very  kind  words  you  have 
expressed.  I  might  add  one  other  point.  I  have  carefully  read  the  state- 
ment tliat  was  issued  by  the  Oflice  ol'  the  White  House  Press  Secretary, 
the  statement  by  the  President  on  INhirch  1:2,  1973/  which  was  a  state- 
ment on  the  very  issue  that  we  are  discussing  at  these  hearings,  and 
what  i)articularly  disturbs  me  is  that  in  one  paragraph  of  that  state- 
ment it  is  said,  '"That  executive  privilege  will  not  be  invoked  until  the 
compelling  need  for  its  exercise  has  been  clearly  demonstrated  and 
the  request  has  been  approved  hrst  by  the  Attorney  General  and  then 
by  the  President."  That  is  what  worries  me;  if  the  Attorney  General 
is^goini!-  to  be  advising  the  President  of  the  United  States  on  this  very 
important  question  and  if  he  is  going  to  use  the  kind  of  rationale  to 
make  his  recommendation  that  he  employed  before  this  subcommittee 
yesterday,  I  am  doubly  disturbed  about  the  potential  abuse  of  this 
whether  by  this  President  or  any  other  President  of  this  particular 
power. 

Senator  I\Iuskie,  You  know  I  have  a  notion  that  maybe  in  some 
respects,  as  I  said  earlier,  the  Attorney  General  may  have  been  flying 
by  the  seat  of  his  pants — and  he  ouglit  to  buy  a  new  pair  if  that  is 
the  case — but  it  may  be  that  he  was  not  and  I  would  like  to  call  your 
attention — and  I  am  not  going  to  get  into  any  exhaustive  questioning 
here  because  you  have  made  your  statement  and  I  respect  you  for 
that — to  the  President's  dehnition  of  executive  privilege  in  his  JNIarch 
12  statement.  There  is  this  contained  in  it — do  you  have  that  before 
you  ? 

^Mr.  Anderson.  I  have  the  statement  before  me. 

Senator  Muskie.  On  page  3,  the  last  paragraph,  there  is  a  statement 
that  disturbs  me,  and  I  simply  want  to  get  your  reaction  to  it  in  the 
light  of  what  you  said : 

Under  the  doctrine  of  separation  of  powers  the  manner  in  which  the  President 
personally  exercises  his  delined  executive  powers  is  not  subject  to  questioning  by 
another  branch  of  Government.  If  the  President  is  not  subject  to  such  question- 
ing, it  is  equally  appropriate  that  mensbers  of  his  staff  not  be  so  questioned  for 
their  roles  are  In  effect  an  extension  of  the  President's." 

And  it  seems  to  me  that  what  the  Attorney  General  had  to  say  yes- 
terday about  the  limitations  on  the  impeachment  powers  of  the  Con- 
gress may  stem  in  pait  from  that  paragraph.  So  what  is  in  question,  if 
I  am  correct,  is  not  just  the  dehnition  of  the  doctrine  as  the  Attorney 
Genei-al  stated  it  yesterday,  but  even  the  President's  definition  of  the 
doctrine  as  contained  in  the  March  12  statement. 

Mv.  Axdeksox.  I  would  agree  with  you  on  the  observation  that  you 
have  just  made.  It  seems  to  me  that  it  represents  an  extension  of  tl»e 
parameters  of  this  doctrine  to  complete!}'  impermissible  limits. 

Senatoi-  jSIuskie.  Thank  you  very  much.  Senator  Chiles? 

Senator  Guiles.  Congressman.  I  just  want  to  say  that  I  find  your 
statemeut  very  reassuring  to  me.  Wlien  I  left  this  hearing  room  yester- 
day and  as  I  was  walking  down  the  hall.  I  was  beginning  to  wonder  if 
it  was  just  me,  that  is,  the  statement  of  the  Attorney  General  was  so 
unieal  to  me  that  I  just  couldn't  understand  whether  I  had  either 
heard  it  wrong  or  I  had  so  alarmed  myself,  that  that  was  unreal.  Your 
concern  reassures  me  that  I  did  in  fact  hear  it  correctly  and  I  haven't 
parted  from  my  senses  and  the  concern  that  I  have  about  the  extension 
that  Ins  statement  represented  is  real. 

1  Sec  Ai)ii('T}<lix.  Voliimp  III  of  these  lieiiriiigs,  Executive  Privilege,  Part  2.  Presidential 
and  Adniinistrutioii  Statenieuts. 
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He  had  stated  that  he  felt  that  the  Constitution  was  divinely  in- 
spired and  I  take  no  issue  with  that.  I  feel  there  has  to  be  divine  in- 
spiration and  it  came  through  in  the  writings,  but  when  he  extended 
that  to  say  that  the  President's  power  was  so  completely  unlimited 
that  he  exercised  sole  judgment  in  all  of  these  questions,  then  some- 
how divine  right  came  through  to  me  and  maybe  that  kind  of  belief 
is  now  manufacturing  all  these  statements  that  we  are  now  seeing. 

]^Ir.  Anderson.  I  certainly  do  not  prescribe  to  any  political  theology 
that  would  give  any  officer  of  tlie  Government  divine  rights. 

Senator  Muskie.  Thank  you  very  much,  Congressman  Anderson. 

Next  we  have  two  witnesses  remaining.  I  must  say  in  advance  that  I 
have  a  commitment  at  ¥2 :30,  but  I  understand  that  Senator  Chiles  will 
remain  so  that  the  hearing  may  be  completed  this  morning.  I  would 
like  to  express  my  appreciation  to  both  of  these  witnesses  and  hope  I 
can  hear  at  least  part  of  both  of  the  statements. 

The  first  is  i\Ir.  David  Cohen,  vice  president  of  Common  Cause. 

STATEMEITT  OF  DAVID  COEEN,  VICE  PHESIDENT,  COMMON  CAUSE, 
ACCOMPANIED  BY  EOBEET  GALLAMORE,  DIRECTOPv  OP  POLICY 
DEVELOPMENT  FOR  COMMON  CAUSE,  AND  PAT  KEEPER, 
LOBBYIST 

Mr.  Cohen.  Mr.  Chairman,  thank  you  for  inviting  Common  Cause 
to  testify.  In  tlie  interest  of  time  and  fairness,  I  will  be  as  brief  as  pos- 
sible and  would  ask  that  my  statement  be  submitted  for  the  record  and 
I  would  like  to  summarize  it. 

Senator  Muskee.  Without  objection,  so  ordered. 

[The  x^repared  statement  of  Mr.  Cohen  follows :] 

Prepared  Statement  of  David  Cohen 

Mr.  Chairman  and  Members  of  the  Committee,  my  name  is  David  Cohen.  I 
serve  as  Vice  President  and  Director  of  Field  Operations  for  Common  Cause, 
a  citizen's  organization  of  more  than  200,000  members  throughout  the  50  States. 
I  thank  the  Committee  for  allowing  Common  Cause  time  to  testify.  Our  orga- 
nization was  founded  in  September,  1970,  and  since  that  time  we  have  been  in- 
volved in  a  number  of  issues  but  our  prime  focus  is  a  concentration  on  those 
issues  that  open  up  the  governmental  and  political  system.  The  public's  right  to 
know  is  fundamental  to  all  responsible  and  effective  citizen  participation  in  gov- 
ernment affairs :  namely,  the  necessity  of  having  access  to  information  about 
governmental  decisions  and  activities. 

James  Madison  was  well  aware  of  the  significance  of  this  issue  when  he  wrote: 

"Knowledge  will  forever  govern  ignorance,  and  a  people  who  mean  to  be  their 
own  governors  must  arm  themselves  with  the  povrer  knowledge  gives.  A  popular 
government  without  popular  information  or  the  means  of  acquiring  it  is  but  a 
prologue  to  a  farce  or  a  tragedy  or  perhaps  both." 

These  words  have  been  quoted  often  in  relation  to  freedom  of  information,  and 
today  they  are  more  pertinent  than  ever.  Information  is  power.  Secrecy  is  used 
with  increasing  frequency  as  the  means  of  keeping  those  in  power  isolated  from 
the  public.  The  public  good  depends  on  its  ability  to  hold  government  officials  ac- 
countable for  what  they  do.  Yet  these  officials  cannot  be  held  accountable  if  in- 
formation about  their  activities  is  withheld  f7-om  the  public.  Nor  is  the  public 
inclined  to  probe  when  it  is  kept  ignorant  of  important  governmental  matters. 
Secrecy  undermines  the  public's  ability  to  participate  responsibly  in  the  political 
process,  thus  threatening,  as  Madison  warned,  to  make  a  mockery  of  popular 
government. 

The  secrecy  issue  today  not  only  involves  public  access  to  information  about 
government  affairs,  it  also  involves  Congressional  access  to  information  held  by 
the  Executive  branch.  There  are  certain  things  the  Congress  has  a  "right  to 
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know"  in  order  to  carry  out  basic  constitutional  functions  such  as  control  over 
the  Federal  budget,  evaluation  of  the  nation's  defense  posture  and  military  com- 
mitments, and  the  ability  to  check  the  exercise  of  excessive  executive  power.  Yet 
our  recent  history  shows  that  the  Congress  has  experienced  increased  difficulty 
in  getting  from  the  executive  the  information  it  needs  to  perform  these  fimctions 
responsibly.  Both  executive  privilege  and  the  classification  system  have  been  used 
by  the  executive  to  conceal  from  Congress,  and  the  general  public,  information 
which  it  does  not  want  to  disclose. 

The  problem  of  secrecy  in  government  has  become  a  national  disgrace,  all 
the  more  so  because  it  is  not  recognized  as  such  by  those  responsible  for  it.  Many 
have  come  to  accept  it  as  a  fact  of  American  politics.  Yet,  as  mentioned  above, 
it  has  seriously  weakened  the  power  of  the  public  to  influence  governmental  de- 
cisions and  the  ability  of  Congress  to  function  effectively.  It  has  also  eroded  citi- 
zen confidence  in  governmental  institutions  and  processes.  The  public  is  naturally 
suspicious  of  decisions  made  behind  closed  doors  and  the  volumes  of  documents 
stamped  with  secrecy  code  words  that  are  more  fitting  for  a  spv  movie.  In  these 
ways  secrecy  in  government  distorts  and  undermines  the  political  process.  And 
over  the  last  year  the  problem  has  emerged  with  new  force,  either  in  the  form 
of  old  practices  which  have  worsened  or  in  the  form  of  new  assaults  on  the  pub- 
lic's and  Congress's  right  to  know. 

The  categories  of  abuses  are  numerous:  misu.se  of  executive  privilege;  execu- 
tive secrecy  in  budget  formation  accompanied  by  either  withholding  critical  in- 
formation or  providing  misleading  information ;  the  maintenance  of  secret  com- 
mittee mark-ups  in  most  Senate  committees  and  in  the  House  Appropriations 
Committee  practice :  massive  lobbying  of  the  Executive  branch,  regulatory  agen- 
cies, and  Congress  thsit  remains  hidden  from  the  public  view ;  a  Suureme  Court 
proposal  to  change  the  rules  of  evidence  in  a  way  that  could  further  tighten 
the  government's  hold  on  certain  information :  Executive  branch  passion  to  over- 
classify;  and  serious  vveaknesses  in  the  Freedom  of  Information  Act. 

Each  of  our  governmental  institutions  has  contributed  to  this  sorry  state  of 
affairs.  The  Congress  and  the  Courts  must  accept  their  share  of  the'  responsi- 
bility. On  all  counts  the  public  loses.  Too  often  no  information  is  forthcoming ; 
other  times  the  information  is  so  incomplete  that  it  obfuscates  the  real  issues. 

Only  a  determined  Congress  that  has  the  energy  and  stamina  to  establish  a 
coherent  and  enforceable  affirmative  anti-secrecy  policy  will  correct  the  present 
imbalance.  This  will  require  major  breakthroughs  in  legislation.  It  will  equally 
require  a  willingness  by  Congressional  committees  to  use  the  oversight  function 
consistently.  Oversight  must  apply  regardless  of  who  controls  the  Congress  and 
who  controls  the  Executive  Branch. 

EXECUTIVE   PRIVILEGE 

In  recent  months  we  have  witnessed  a  use  of  executive  privilege  by  President 
Nixon  which  is  unparalleled  in  American  history.  A  study  conducted  by  the 
Library  of  Congress  has  found  that  the  President  has  claimed  an  executive 
privilege  to  withhold  certain  information  from  Congress  in  19  instances  since  he 
took  office.  He  would  have  us  believe  that  the  precedent  for  this  had  been  clearlv 
established.  But  the  privilege  has  not.  contrary  to  the  Pre.sident's  statement  of 
March  12,  "been  recognized  and  utilized  by  our  Presidents  for  almost  200 
years."  Claims  of  executive  privilege  were  almost  non-existent  before  the  period 
of  the  McCarthy  investigations  of  the  early  IQoO's  when  Presidents  Trmnan 
and  Ei.senhower  sought  to  protect  administration  officials  from  testifying  before 
Congre.ss.  And  the  first  formal  claim  of  an  absolute  unreviewable  privilege  to 
withhold  from  Congress  w^hatever  the  President  chooses  dates  from  a  IQ.'iS 
memorandum  to  President  Eisenhower  written  by  former  Attorney  General 
Rogers.  Mr.  Nixon's  unprecedented  use  of  the  privilege  further  contributes  to 
altering  the  balance  of  power  between  the  legislative  and  executive  branch.  For 
when  information  is  withheld  from  Congress,  power  is  withheld.  And  when 
power  is  taken  from  Congress,  its  ability  to  govern  effectively  is  damaged.  Ex- 
ecutive secrecy  destroys  public  confidence  in  government.  America  is  the  loser. 

BUDGETAEY    SECRECY 

The  problems  of  secrecy  which  surround  the  Federal  budget  continue  to 
thwart  the  public's  ability  to  properly  evaluate  government  expenditures  and 
national  priorities.  Since  vital  information  is  withheld  from  Congress,  this  ac- 
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tion  by  the  Executive  mocks  Congress's  most  significant  power ;  control  over  the 
national  budget. 

To  begin  with,  government  agencies  and  departments  draw  up  their  budgets 
in  the  virtual  absence  of  any  public  input  or  evaluation.  The  budget-making 
process  is  thus  shrouded  in  secrecy  from  the  very  beginning. 

Second,  it  has  been  difficult  for  the  public  and  Congress  to  obtain  information 
about  impounded  funds.  We  have  learned  recently  that  President  Nixon  has  im- 
pounded over  $44  billion  since  1969.  Yet  much  of  this  was  done  without  the 
courtesy  even  of  a  report  to  Congress — until  legislation  and  repeated  requests 
for  details  dragged  the  information  out  of  the  OMB.  Until  then,  it  hnd  been 
almost  impossible  for  Congress  to  ascertain  which  funds  it  had  appropriated 
■uere  simply  not  being  spent.  Even  now,  quibbles  about  what  constitutes  "im- 
poundment" mean  that  the  President's  impoundment  list  is  billions  short  of  the 
actual  unused  funds. 

A  third  problem  relates  to  reprogramming.  Agencies  have  been  able  to  shift 
appropriated  funds  among  programs  with  no  notice  given  to  anyone  in  C'jngress 
outside  senior  subcommittee  members.  Most  Congressmen  and  Senators  are  simply 
unable  to  learn  of,  let  alone  vote  on,  these  moves.  For  example,  defense  repro- 
gramming in  fiscal  1971  involved  132  transfers  totaling  $3.3  billion ! 

Fourth,  an  agency's  or  ofiice's  budget  justifications  are  sometimes  withheld 
from  public  inspection.  Some  agencies  have  recently  received  a  request  from 
Common  Cause  to  study  these  documents,  and  while  many  have  cooperated, 
others  have  simply  not  responded  or  refused  to  comply.  I  will  return  to  this 
matter  toward  the  end  of  my  remarks. 

The  final  example  of  budgetary  secrecy  is  perhaps  the  most  outrageous  ;  namely, 
the  absence  of  a  tax  expenditure  budget  as  part  of  the  Federal  budget  docu- 
ment. It  has  been  estimated  that  the  government  "spends",  through  tax  subsidies 
and  preferences,  as  much  as  $77  billion  a  year.  Yet  how  this  colossal  sum  is  being 
spent,  and  v>-ho  its  main  beneficiaries  are,  are  hidden  from  the  public's  view. 
Consequently,  the  public  really  has  no  honest  picture  of  how  their  tax  dollars 
are  being  spent. 

CONGRESSIONAL    SECRECY 

Still  another  area  where  secrecy  in  government  continues  to  degrade  the  demo- 
cratic process  pertains  to  Congressional  committee  meetings.  Despite  the  Legisla- 
tive Reorganization  Act  of  1970  which  aimed  at  part  in  opening  such  proceedings 
to  the  public,  40'^''''  of  Congressional  committee  sessions  were  held  behind  closed 
doors  in  1972.  And  the  worst  offenders  continued  to  be  the  committees  where  some 
of  the  most  significant  decisions  are  made :  The  House  Ways  and  Means  Com- 
mittee held  637'-  of  its  meetings  in  secret  session  last  year,  and  the  Senate 
Finance  Committee  closed  77%  of  its  meetings.  The  tax  laws  passed  by  these 
committees  continue  to  distort  tax  equity — the  few  benefit  at  the  expense  of  the 
many — a  fact  not  unrelated  to  the  absence  of  public  scrutiny  over  their  decisions. 
Party  caucuses  are  even  more  secret  than  are  the  committees.  The  caucuses  de- 
cide many  matters  which  can  affect  the  cour.se  of  legislation,  such  as  selecting 
committee  chairmen  and  the  party  leadership,  and  setting  procedural  rules. 
These  issues  are  the  public's  business,  yet  the  public  only  sees  the  outcome,  not 
the  individual  votes  which  produced  it. 

The  House  of  Representatives  took  a  giant  step  when  it  adopted  as  part  of 
its  rules  a  presumption  that  all  committee  meetings  will  be  open  unless  a  sepa- 
rate recorded  vote  is  taken  to  close  them  to  the  public  and  press.  The  rule  is 
working.  House  Committee  markups  have  been  open  so  far  except  for  the  House 
Appropriations  Committee.  The  Committee  is  clinging  arrogantly  to  secrecy  while 
at  the  same  time  groping  to  understand  the  Federal  Budget.  When  it  comes  to 
the  expenditure  of  the  public's  money  the  Committee  should  do  its  business  in 
public.  By  closing  its  mark-ups  on  Legislative  Appropriations — a  thoroughly  non- 
controversial  matter  entirely  unrelated  to  our  national  security — the  commit- 
tee is  confe.ssing  its  lack  of  seriousness  in  getting  information  from  the  Execu- 
tive Branch  and  sharing  it  with  the  public.  It  represents  a  serious  blow  to  Con- 
gress' attempt  to  combat  the  arbitrary  impoundment  of  funds  by  the  Executive 
Branch.  This  is  further  compounded  by  Chairman  Mahon  indicating  that  com- 
mittee seci-ecy  on  all  mark-ups,  including  impoundments,  is  standard  operating 
procedure. 

We  applaud  the  moves  by  the  Senate  Banking,  Housing  and  Urban  Affairs  Com- 
mittee and  the  Senate  Interior  Committee  in  opening  its  doors  to  the  public.  This 
should  be  the  rule  in  the  Senate  and  should  be  changed  in  the  next  Congress.  In 
the  meantime,  we  urge  individual  Senate  Committees  to  open  mark-ups.  Such 
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action  would  help  the  constitutional  fight  for  obt-iining  information  and  would 
restore  their  proper  credibility  with  the  public  and  press. 

LOBBYING 

The  problem  of  secrecy  is  also  seen  in  the  extensive  lobbying  efforts  of  special 
interest  groups.  Here  too  the  proper  functioning  of  representative  government  is 
threatened.  The  Supreme  Court  ruled  in  195-1  {U.S.  v.  Harris)  that  Congress  had 
the  riglit  to  complete  disclosure  of  lobbying  activities.  Speaking  of  the  right  of 
the  lobbyist  "to  petition  the  govei'nment  for  a  redress  of  grievances,'"  Chief 
Justice  Earl  Warren  wrote  in  reporting  the  majority  opinion  : 

"Full  realization  of  the  American  ideal  of  government  by  elected  representa- 
tives depends  to  no  small  extent  on  their  ability  to  properly  evaluate  such  pres- 
sures. Otherwise  the  voice  of  the  people  may  all  too  easily  be  drowned  out  by  the 
voice  of  special  interest  groups  seeking  favored  treatment." 

The  Federal  Regulation  of  Lobbying  Act  has  been  a  useless  tool  in  obtaining 
information  about  lobbying.  Worse  than  useless,  it  gives  the  illusion  that  lobbying 
is  under  some  form  of  public  control  or  disclosure,  while  in  fact  there  is  none.  It 
is  poorly  di'awn.  narrow  in  scope,  full  of  loopholes,  and  easy  to  evade.  The  law  is 
a  sham,  and  secrecy  continues  to  blur  the  massive  lobbying  efforts  of  organized 
groups.  Tlie  recent  documentation  of  ITT's  extensive  lobbying  of  the  Executive 
branch  nmkes  the  case  for  full  disclosure  of  executive  branch  lobbying  by  those 
who  lobliy  and  by  those  who  are  lobbied.  It's  time  to  strip  away  this  comfort- 
able secrecy  when  the  public  business  is  so  involved. 

FREEDOM  OF  INFORMATION 

We  have  also  witnessed  a  new  threat  to  freedom  of  information  in  the  form 
of  rules  of  evidence  changes  proposed  by  the  Supreme  Court  last  November. 
One  of  the  new  rules  would  grjint  government  officials  the  privilege  to  refuse 
to  give  evidence  and  to  prevent  any  person  from  giving  evidence  if  the  testimony 
is  likely  to  reveal  a  "secret  of  .state"'  or  "official  information".  A  secret  of  stiite 
is  defined  as  a  government  secret  relating  to  "the  national  defense  or  the  inter- 
national relations  of  the  United  States."  Official  information  is  any  government 
information  whose  disclosure  "is  shown  to  be  contrary  to  the  public  interest." 
These  privileges  could  be  seriously  abused  in  freedom  of  information  litigation 
to  prevent  citizens  from  obtaining  access  to  government  documents  in  which  they 
have  a  legitimate  interest. 

The  classification  system  is  another  example  of  unwarranted  and  damaging 
government  secrecy.  It  was  disclosed  in  hearings  held  in  1971  by  the  House 
Committee  on  Government  Operations  that  .5,100  goverimiental  officials  had 
original  Top  Seci'et  classitication  authority,  7,087  employees  have  original  Secret 
classification  authority,  and  31,048  have  original  Confidential  authority.  More- 
over, the  practice  of  "derivative"  classification  has  undermined  any  effort  to 
limit  the  number  of  people  in  government  who  wield  classification  stamps.  The 
consequence  of  this  has  been  an  outrageous  abuse  of  the  classification  system.  A 
Defense  I)<'partment  official  estimated,  for  example,  that  Defense  alone  holds  over 
twenty  million  classified  documents.  One  expert  asserted  that  probably  09.5% 
of  these  documents  could  be  released  without  endangering  natloml  security. 
Because  of  this  abuse,  many  Congressmen  feel  they  cannot  get  the  information 
tliey  need  to  function  effectively.  Tlie  amount  of  information  withliekl  from  the 
public  is  even  worse.  Moreover,  the  dependence  of  the  Congress  and  the  public 
on  the  executive  as  their  sole  source  of  information  on  certain  matters  has  a 
built-in  danger.  Tliere  is  a  strong  tendency  for  the  executive  to  supply  only 
that  information  which  puts  its  proposals  and  activities  in  a  favorable  light. 
P>y  blocking  the  free  flow  of  unbiased  information,  the  present  classification  sys- 
tem has  distorted  the  principles  of  public  sovereignty  and  the  separation  of 
powers. 

Tlie  abuse  of  the  classification  system  is  related  to  a  larger  problem  involving 
the  inability  of  the  Freedom  of  Information  Act  to  effectively  combat  secrecy 
in  government.  President  Johnson  stated  in  1907  when  be  signed  the  Act:  "a 
democracy  works  best  when  the  people  have  all  the  information  that  the  security 
of  the  Nation  permits."  In  theory,  the  Act  was  supposed  to  guarantee  that 
information.  But  right  from  the  beginning  it  did  not.  The  Act  must  be  strength- 
ened if  we  are  to  foster  an  open  society. 
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One  such  development  involves  the  right  of  the  government  to  withhold  certain 
information  and  the  judicial  review  of  the  exercise  of  that  right.  The  Act  lists 
nine  exemptions  to  the  government's  obligation  to  disclose  information.  But  it 
also  gives  the  district  courts  authority  to  review  an  agency's  refusal  to  release 
requested  documents  on  the  basis  of  these  exemptions.  The  test  came  in  relation 
to  two  such  exemptions :  Exemption  1  which  applies  to  documents  which  the 
President  has  determined  must  be  kept  secret  in  the  interest  of  national  defense 
or  foreign  policy ;  and  Exemption  5  which  applies  to  inter-agency  or  intra- 
agency  memorandums.  Several  members  of  Congress  brought  suit  under  the 
Act  to  compel  disclosure  of  nine  documents  concerning  a  nuclear  underground 
test  on  Amchitka  Island.  The  district  court  upheld  the  government's  claim  that 
the  documents  were  exempt  from  compelled  disclosure  on  the  basis  of  Exemptions 
1  and  5.  The  Court  of  Appeals,  however,  reversed  this  decision.  It  maintained  that 
Exemption  1  only  applied  to  the  secret  portions  of  classified  documents.  It  also 
held  that  Exemption  5  only  applied  to  "decisional  processes"  rather  than  factual 
information.  It  thus  ordered  the  District  Court  to  examine  the  documents  in 
camera  to  separate  the  various  aspects.  The  case  was  finally  decided  by  the 
Supreme  Court  only  last  January  {Mink  v.  EPA).  A  divided  court  held  that 
Exemption  1  did  exemi^t  the  documents  from  being  disclosed  and  that  judges 
were  not  allowed  to  examine  them  in  camera  to  sift  out  "non-secret  components." 
Second,  it  held  that  Exemption  5  did  not  require  that  otherwise  confidential 
documents  be  made  available  for  inspection  by  the  courts  regardless  of  how 
little,  if  any,  purely  factual  information  they  contain.  In  short,  the  Court 
ruled  that,  if  the  Executive  Branch  says  it's  secret,  it's  secret.  What  about  the 
power  to  review  the  government's  claim  to  secrecy  which  the  Act  seemed  to 
give  the  courts?  It  proved  to  be  no  power  at  all. 

The  weakness  of  the  Act  has  also  been  demonstrated  in  a  number  of  cases 
where  important  information  has  been  withheld  from  the  public  and  Congress. 
These  result  from  the  Act's  stipulation  that  information  must  be  requested  ;  other- 
wise, no  disclosure  is  required.  If  the  existence  of  a  document  is  unknown,  dis- 
closure of  its  contents  will  never  be  requested.  If  certain  government  activities 
are  kept  secret,  questions  about  such  activities  will  never  be  asked.  For  example, 
the  Senate  Foreigii  Relations  Committee  held  hearings  in  1969  to  ascertain  the 
extent  of  American  military  involvement  in  Laos.  In  describing  this  involvement, 
the  Ambassador  to  Laos  neglected  to  mention  large-scale  bombing  missions  being 
conducted  by  the  U.S.  Air  Force.  When  he  was  asked  about  his  omission  later, 
he  explained  that  he  had  not  been  asked  any  questions  about  such  operations  in 
northern  Laos.  To  which  Senator  Fulbright  replied :  "We  do  not  know  enough  to 
ask  you  these  questions  unless  you  are  willing  to  volunteer  the  information." 
The  committee  eventually  found  it  necessary  to  send  its  own  staff  of  investigators 
to  Laos  to  find  out  what  was  going  on. 

We  have  seen  other  instances  where  vital  information  was  kept  secret  because 
it  wasn't  specifically  reqiiested.  One  involves  the  SST.  A  study  headed  by  Richard 
L.  Garwin  had  urged  the  government  to  withdraw  its  support  of  the  SST  for 
a  number  of  reasons.  It  cited  unpredictably  excessive  cost,  the  plane's  dubious 
capaliilities,  questionable  commercial  viability  of  the  European  siipersonics,  and 
detrimental  effects  on  the  environment.  The  Administration  kept  the  report 
secret,  and  went  ahead  with  its  support  of  the  SST  prototypes.  One  billion  dollars 
of  the  taxpayers'  money  was  used  to  help  develop  the  prototype  before  Congress 
intervened.  The  Garwin  Report  was  released  belatedly  by  the  Ofiice  of  Science 
and  Technology. 

Another  instance  is  seen  in  the  so  called  "Russian  wheat  deal."  The  Depart- 
ment of  Agriculture  evidently  suppressed  a  report  which  would  have  helped  U.S. 
farmers  get  a  higher  price  for  their  wheat.  The  report  indicated  that  the  Russian 
grain  crop  had  worsened  and  that  their  demand  for  U.S.  grain  would  far  exceed 
previous  estimates.  Had  the  report  been  made  public  it  would  have  driven  wheat 
prices  up,  to  the  benefit  of  the  American  farmer.  As  it  v/as,  the  farmers  didn't 
know  of  the  impending  Russian  demand,  and  sold  their  1972  crop  too  soon.  Too 
soon,  that  is,  to  benefit  from  the  80%  jump  in  price  which  resulted  when  the  full 
extent  of  Russian  buying  surfaced.  The  benefits  were  instead  reaped  by  large 
grain  exporters  who  had  bought  cheap  wheat  from  the  fai-mers.  They  were  able 
to  sell  it  to  the  Russians  for  as  much  as  70(;^  more  per  bushel  than  they  paid  for  it ! 
The  only  defense  given  for  not  releasing  the  report  was  that  it  was  "too  con- 
troversial" and  therefore  classified  confidential.  The  point  to  be  made  from  these 
examples  is  simply  this :  the  public  has  a  right  to  know  these  things.  For  such 
reports  as  those  dealing  with  the  SST  and  the  Russian  wheat  situation  are  made 
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at  the  public's  expense  and  are  vital  to  the  making  and  evaluation  of  public 
policy.  The  public  thus  has  a  right  to  see  the  results,  and  government  the  obliga- 
tion to  protect  that  right. 

GENERAL  RECOMMENDATIONS 

Mr.  Chairman,  I  have  discussed  all  these  areas  of  secrecy  in  government  for 
two  basic  reasons.  First,  to  indicate  how  perva.sive  tlie  problem  has  become,  de- 
grading the  political  process  at  almost  e\ery  level.  And  second,  to  thereby  clarify 
how  urgent  the  need  is  today  for  comprehensive  reform  of  the  way  government 
conducts  itself.  What  is  needed  is  a  basic  change  in  orientation — an  orientation  in 
government  in  which  openness  is  presupposed,  in  which  disclosure  of  informa- 
tion is  the  general  rule.  Today  the  reverse  is  true :  secrecy  is  presupposed,  and  un- 
less officials  see  some  special  reason  for  openness  and  disclosure,  secrecy  is  the 
rule.  Representative  John  E.  Moss  put  it  right  when  he  said  over  1.5  years  ago  that 
the  real  problem  "concerns  the  spirit  with  which  the  agencies  read  the  statutes, 
and  the  attitude  taken  by  administrators  toward  the  public's  right  to  supervise 
the  Federal  Government." 

Common  Cause  believes  that  specific  legislation  is  needed  in  several  areas  in 
order  to  bring  about  this  fundamental  reorientation.  For  example : 

We  need  legislation  which  defines  and  limits  the  scope  of  claims  to  executive 
priAilege,  and  which  gives  Congress  the  power  to  review  such  claims.  We  com- 
mend the  initiative  taken  by  Senator  Ervin  in  this  regard. 

We  need  comprehensive  reform  in  the  area  of  the  Federal  budget — reform 
which  pertains  to  the  process  by  which  the  budget  is  made  and  evaluated,  the 
content  of  the  document,  and  the  administration  of  appropriated  fimds.  Senator 
Humphrey's  proposal  to  open  agency  hearings  to  state  and  local  officials  is  a  step 
in  the  right  direction,  as  is  Senator  Mondale's  proposal  for  a  new  committee  on 
goals  and  priorities  and  other  proposals  for  structures  giving  a  comprehensive 
approach  to  Congressional  budget  decisions.  The  basic  issues  here  are  openness 
and  oversight.  Congress  must  take  an  overview  of  what  the  government  does  and 
should  do,  and  it  shouhl  do  it  oiienly.  The  entire  system  in  which  priorities  and 
expenditures  are  established  and  administered  must  be  opened  to  Congressional 
and  public  participation. 

We  need  open -meetings  legislation  which  would  guarantee  that  the  public  busi- 
ness be  conducted  publicly.  Common  Cause  commends  the  recent  reforms  adopted 
by  the  House  in  this  regard,  and  we  endorse  the  legislation  introduced  by  Senator 
Chiles  and  Congressman  Fascell  on  open  meetings. 

We  need  a  strong  lobby  disclosure  bill  which  would  enable  all  public  officials, 
and  the  public  generally,  to  know  who  is  lobbying  whom  for  what,  how  much  they 
are  si>ending,  and  the  full  range  of  their  activities.  The  disclosure  bills  introduced 
by  Senator  Stafford  and  Senator  Kennedy  make  for  a  far  better  law  than  we  have 
now.  To  be  effective  any  legislation  must  not  only  apply  to  lobbying  of  Congress 
but  to  lobbying  the  Executive,  and  regulatory  agencies  as  well. 

We  need  to  revamp  the  present  classification  system  in  such  a  way  that  the 
criteria  for  classifying  documents  is  substantially  tightened.  The  number  of 
officials  who  have  classification  authority  must  also  be  strictly  limited. 

Finally  (although  this  list  is  far  from  exhaustive) ,  we  need  a  stronger  Freedom 
of  Information  Act.  This  brings  me  to  the  amendments  to  the  Act  which  are 
presently  being  consid(>red  by  the  committees  assembled  here.  I  will  limit  my 
remarks  to  three  such  amendments. 

SPECIFIC  RECOMMENDATIONS  FOR  THE  FREEDOM   OF  INFORMATION  ACT 

First.  S.  1142  would  require  agencies  to  respond  within  ten  days  to  requests 
for  documents  or  information.  These  responses  must  state  whether  the  agency 
will  comply  with  the  request,  and  give  reasons  for  any  refusals  or  delays.  Our 
own  experience  in  recent  days  has  borne  out  the  necessity  of  this  amendment 
and  the  feasibility  of  complying  with  it.  Common  Cause  recently  requested,  by 
means  of  hand-delivered  letters,  to  study  the  budget  justifications  of  19  Federal 
agencies  or  offices.  We  noted  in  the  letter  that,  by  the  terms  of  the  Act,  the  public 
should  be  allowed  to  inspect  and  copy  these  documents.  We  asked  that  our 
letters  be  resp(mded  to  within  10  business  days.  At  the  CTid  of  10  days,  only  11 
agencies  had  responded.  And  of  these,  only  4  had  complied  with  our  request. 
Two  other  agencies  explained  that  they  were  unable  to  comply.  In  one  case  be- 
cause the  documents  had  not  as  yet  been  prepared;  in  the  other  because  their 
operations  were  being  phased  out.  However,  the  5  remaining  agencies  refused  to 
comply  because  the  Appropriations  Committees  instructed  them  not  to,  or  be- 
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cause  the  documents  were  now  the  property  of  these  committees.  This  is  not 
how  we  read  the  law.  The  agency  excuse  is  unsatisfactory.  The  power  exercised 
by  the  Appropriations  Committees  in  placing  a  lid  on  these  documents  is  totally 
unwarranted.  Eight  agencies  have  not  responded  at  all ! 

This  much  is  clear :  ( 1 )  Agencies  can  respond  to  such  requests  within  10  days. 
Some  responded  almost  immediately  after  receiving  the  requests.  (2)  The  large 
percentage  which  refused  to  respond  substantiates  the  need  for  the  amend- 
ment. 

I  request  that  the  Common  Cause  letters  and  the  agency  replies  be  made  part 

of  the  record. 

Second,  there  is  an  amendment  which  would  reverse  the  Supreme  Court  deci- 
sion in  Mink.  v.  EPA — It  would  clearly  place  the  burden  of  proof  for  withhold- 
ing information  on  the  government.  Accordingly,  it  would  require  courts  to  ex- 
amine agency  records  in  camera  to  determine  if  such  records  were  exempt.  In 
cases  where  Exemption  1  is  claimed,  the  courts  must  examine  the  classified  rec- 
ords to  determine  if  disclosure  would  be  harmful  to  the  national  defense  or 
foreign  policy.  We  believe  that  this  amendment  is  of  utmost  importance.  It  en- 
ables the  courts  to  play  a  significant  role  in  checking  governmental  tendencies  to 
classify  nonsensitive  information,  which  the  public  has  a  right  to  know.  Besides, 
the  Supreme  Court  decision  assumes  that  disclosure  to  a  .ludge  may  somehow 
jeopardize  national  security.  We  see  no  reason  why  a  federal  judge  cannot  be 
trusted  to  keep  the  government's  legitimate  secrets. 

A  third  amendment  would  require  annual  reports  from  each  agency  on  their 
record  of  compliance  with  the  Act.  It  would  require  an  accounting  of  each  and 
every  refusal  to  disclose  the  information  requested.  It  would  institutionalize  a 
watchdog  function  over  agency  performance.  Agencies  would  be  under  constant 
pressure  to  comply  with  the  Act  responsibly  and  completely.  Compliance  would 
be  the  rule  and  not  the  exception.  The  requirement  would  also  enable  interested 
parties  to  review  the  overall  effectiveness  of  the  Act  and  recommend  other 
changes.  We  believe  this  amendment  is  essential  if  the  Act  is  to  be  effectively 
enforced  and  taken  seriously  by  government  agencies.  We  propose,  however,  that 
the  amendment  be  changed  to  require  quarterly  instead  of  annual  reporting. 
Such  a  change  would  serve  to  guarantee  and  strengthen  the  effectiveness  of  the 
reporting  requirement. 

Common  Cause  urges  the  adoption  of  these  and  the  other  amendments  which 
have  been  proposed.  We  believe  they  are  essential  if  the  Freedom  of  Information 
Act  is  in  fact  to  make  information  free  and  available.  Adoption  of  these  amend- 
ments would  be  an  important  and  necessary  step  toward  openness  in  govern- 
ment. The  road  to  this  end  is  long,  and  many  other  steps  need  to  be  taken.  But 
what  is  at  stake  is  the  very  integrity  of  our  democratic  process. 

Mr.  Cohen.  On  my  right  is  Robert  Gallamore.  the  director  of  Policy 
Development  for  Common  Cause,  and  he  serves  as  director  of  our 
issues-development,  and  on  my  left  is  Pat  Keefer,  who  is  a  Common 
Cause  lobbyist  and  whose  principal  responsibility  is  the  whole  area  of 
antisecrecy  and  freedom  of  information. 

I  think  the  work  of  these  subcommittees  has  been  terribly  important 
in  setting  an  example  of  what  an  open  hearing  can  be.  We  start  with 
a  recognition  tliat  the  Congress  is  an  unequal  branch  of  Government. 
I  think  most  of  the  Congress  have  come  to  recognize  this.  AYe  know 
that  the  old  situation  of  10  years  ago  when  the  Congress  a})peared  to 
be  unresponsive  to  the  executive  branch  and  we  all  said  the  executive 
proposes  and  Congress  should  dispose,  is  really  misleading.  It  is  an  in- 
adequate method  of  dealing  with  our  problems. 

I  think  we  are  dealing  here  with  several  areas.  One  is  the  relation- 
ship of  information  between  the  executive  and  the  Congress,  and 
another  is  the  Congress  and  the  public,  and  finally,  between  the  execu- 
tive and  the  public.  And  what  we  have  to  look  at  is  how  to  develop  an 
affirmative  antisecrecy  policy  in  which  the  whole  burden  has  shifted  in 
the  direction  of  the  free  flow  of  iuformation  not  onlv  between  tlu^ 
executive  and  Congress,  but  between  the  executive  and  the  public,  and 
the  Congress  and  the  public  as  well. 


143 

And  the  key  point  that  has  come  out  over  and  over  a<rfiin  in  the 
testimony  todiiy  and  earlier  is  that  there  has  to  be  a  shared  informa- 
tion base  in  each  point,  that  critical  decisions  are  made  in  tlie  execu- 
tive branch.  And  Congress  has  to  start  to  set  the  example  of  opening 
itself  up  to  the  public.  I  think  there  are  a  lot  of  ways  it  can  do  that 
and  I  want  to  just  briefly  run  through  them. 

It  obviously  goes  without  saying  that  if  we  ever  needed  legislation 
on  executive  privilege,  all  doubts  were  resolved  yesterday  with  the 
reckless  statement  of  the  Attorney  General,  with  the  dangerous  doc- 
trine that  he  developed  of  no  accountability  between  elections.  That 
statement  is  really  incompi'eliensible  to  me  for  a  legal  officer  to  make 
in  a  political  democracy.  But  the  point  is  that  there  is  a  lot  of  atten- 
tion on  that  now. 

"We  can't  limit  ourselves  just  to  executive  privilege  though.  The 
time  for  Congress  to  act  is  right  now  and  this  problem  not  onlv  goes 
to  the  question  of  executive  j')rivilege.  but  it  goes  to  the  whole  question 
of  open  meetings  and  general  antisecrecy. 

Common  Cause  supports  the  bill  that  Senator  Chiles  and  Congress- 
man Fascell  have  authored  on  open  meetings  legislation.  That  comes 
before  the  Government  Operations  Committee.  We  want  to  see  fast 
action  because  this  is  the  time  to  strike. 

There  is  more  to  secrecv  than  just  a  question  of  meetings.  It  is  how 
the  whole  budget  is  considered  and  how  the  whole  programing  and  re- 
programing  that  goes  within  the  budget  comes  out  and  the  way  agen- 
cies shuffle  funds  around  and  we  need  legislation  in  that  area.  It  has 
to  be  part  of  an  affirmative  antisecrecy  policy  to  open  up  the  budgetary 
process  well  in  advance  of  the  time  the  executive  brancli  comes  down 
and  starts  discussing  it  with  members  of  the  Appropriations 
Committee. 

Tliat  is  the  second  point,  and  the  third  thing  is  that  secrecy  <roes 
on  all  of  the  time  in  Go'.ernment  between  the  private  world  and  the 
executive  branch  and  nothing  was  more  dramatically  shown  tlian  the 
congressional  hearings  on  ITT.  AYe  need  lobby  control  legislation  that 
not  only  puts  the  finger  on  Congress  as  to  your  relationship  between 
lobbyists  and  Senators  and  Congressmen,  but  really  begins  to  put  the 
finger  on  the  executive  branch  and  the  independent  agencies.  That  is  a 
vital  aspect  of  this. 

Finally,  before  I  get  to  the  Freedom  of  Information  Act.  T  think  we 
have  to  own  up  to  the  fact  that  Congress  has  to  do  better  th.an  it  lias 
done  0}i  secrecy.  It  was  disajjpointing  here  in  tlic  Senate  to  see  that  the 
whole  direction  of  open  meetimrs,  of  open  markups,  was  defeated  on 
the  floor  of  the  Senate  when  the  House  of  Representatives  has  now 
adopted  a  rule  that  sliifts  tlie  burden  and  presumes  openness  and  tliat 
rule  is  working  right  now.  And  I  hope  that  the  Senate  catches  up  to 
to  the  House. 

The  only  ex<"eption  that  we  have  had  so  far  has  been  the  House 
Appropriations  Committee,  That  is  the  onlv  committee  that  has  closed 
its  meetings.  Every  otlier  committee  that  has  had  markuj^s,  whether 
it  is  in  the  Foreign  Affairs  Committee  or  the  Public  Works  Commit- 
tee, which  is  the  most  secrecy  prone  committees,  ha"\'e  met  in  open  hear- 
ings and  here  in  the  Senate,  also,  the  Senate  Banking  Committee  is 
meeting  in  the  open  and  the  Senate  Interior  Committee  is  meeting  in 
the  open  and  it  is  working.  So  please  lun-ry  up  and  change  the  process. 
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Senator  Chiles.  The  Committee  on  Government  Operations  is  hold- 
ing public  meetings 

Mr.  Cohen.  I  am  glad  that  is  happening,  too.  I  hope  it  works. 

Senator  Muskie.  May  I  say  the  committee  will  be  meeting  tomorrow 
to  consider  S.  1214,  legislation  that  I  introduced  with  Senator  Ervin 
to  require  agencies  to  send  to  the  Congress  and  to  make  available  to  the 
public  their  budget  requests  at  the  same  time  those  requests  are  sub- 
mittee  to  0MB.  That  bill  is  consistent  with  the  suggestion  you  have 
just  made. 

As  a  matter  of  fact,  today  there  are  16  hearings  being  conducted 
by  the  Senate  and  Plouse  Appropriations  Subcommittees  on  various 
aspects  of  the  budget  and  5  of  those  are  in  the  Senate,  11  in  the  House, 
and  all  are  open  to  the  public.  Today  there  are  19  conmiittee  meetings 
in  the  Senate,  only  one  of  which,  the  Armed  Services  Committee,  is 
closed.  There  are  35  in  the  House  of  which  5  are  closed.  Now  that  is 
progress.  It  isn't  perfect,  but  it  is  progress. 

Mr.  Cohen.  It  is  a  lot  of  progress,  and  I  think  we  have  to  get  to  the 
markup  question  though.  It  is  the  markups  that  are  the  critical  tests, 
and  the  progress  we  made  here  in  the  Government  Operations  Com- 
mittee is  welcome. 

On  the  Freedom  of  Information  Act,  Common  Cause  from  our  own 
judgments  and  efforts  in  trying  to  document  priorities  and  waste  in 
Government  wrote  to  19  Federal  agencies  and  wrote  them  a  letter  ask- 
ing for  their  budget  justifications,  which  we  thought  we  were  entitled 
to  under  the  Freedom  of  Information  Act.  In  part  these  were  repre- 
sentative agencies.  None  dealt  with  the  question  of  national  security. 
Only  two  dealt  with  the  foreign-policy-related  items.  This  in  part  was 
a  test  and  in  part  it  was  to  provide  information  for  us.  And  in  the  state- 
ment I  submitted  to  the  Committee  the  letter  and  the  response  are  part 
of  the  record.  I  think  what  is  revealing  about  that  is,  one,  agencies  can 
respond  promptly,  not  all  have ;  six  haven't  even  supplied  yet  any  in- 
formation in  violation  of  the  law,  but  agencies  can  reply  promptly, 
therefore.  Senator  Muskie,  your  own  proposal  in  S.  1142  I  think  is 
necessary  and  workable  and  that  would  require  agencies  to  respond 
within  10  days  on  requests  for  documents  or  information.  So  it  can  be 
done  and  it  is  being  done.  The  amendment  would  be  most  useful. 

I  think  the  other  thing  is  the  Supreme  Court  decision  Mink  v.  the 
Environmental  Protection  Agency  should  be  reversed  by  the  Congress. 
The  fact  is  that  that  decision  really  negates  the  Freedom  of  Informa- 
tion Act.  I  think  that  is  fairly  clear.  I  think  if  Congress  would  reverse 
the  holding  of  the  Court,  which  was  a  divided  Court,  that  would  be 
important  progress  in  the  Freedom  of  Information  Act. 

Tlie  proposal  to  require  annual  reports  from  each  agency  on  the 
record  of  compliance  with  the  act,  is  also  useful.  We  support  it,  we 
think  it  ought  to  be  done  on  a  quarterly  basis.  We  think  that  is  work- 
able because  the  agencies  should  constantly  be  keeping  a  record.  I  think 
the  more  discussion  that  exists  between  the  Executive  and  the  legisla- 
tive branch,  the  better,  that  would  be  usefvd. 

Now  this  goes  to  the  whole  question  of  your  own  ability  to  provide 
oversight,  to  monitor  programs  that  you  enact.  And  I  think  it  would 
be  useful  to  do  this  on  a  quarterly  basis. 

Finally,  the  one  thing  that  disturbs  me,  and  again  this  is  a  con- 
gressional problem,  and  that  thing  is  that  most  of  the  agencies  that 
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replied  to  us  said  we  have  submitted  our  requests  to  the  Appropria- 
tions Committees  and  these  requests,  these  budget  justification  requests, 
arc  the  property  of  the  xVppropriations  Committees.  Xow  we  disagree 
with  that.  The  problem  lies  with  the  agency  itself,  but  the  greater 
problem  lies  with  the  Appropriations  Committees.  I  think  it  is  impor-. 
tant  that  as  Congress  mo\es  towards  being  an  equal  branch  of  Govern- 
ment, that  we  don't  consciously  or  unconsciously  set  up  the  Appropria- 
tions Committe-e  as  a  third  House  of  Congress,  which  would  be  anal-, 
ogous  to  John  Dean  being  a  witness  and  when  Senator  Ervin  refused 
John  Dean's  testimony — which  actually  wasn't  testimony,  but  it  was 
in  fact  not  showing  up — and  so  we  shouldn't  have  a  second  class,  a 
different  class  of  committees  in  Congress  as  well.  I  think  it  is  important 
to  recognize  that  information  that  is  presented  to  the  Appropriations 
Committee  belongs  to  the  public  and  to  the  Congress  when  it  is  pre- 
sented and  I  think  that  Avould  go  a  long  way  toward  providing  for  a 
free  flow  of  information. 

We  look  for  action  and  we  are  ready  to  work  on  the  legislation  this 
committee  is  going  to  produce,  and  I  hope  you  produce  quickly  so  you 
can  begin  putting  the  pressure  on  the  House  of  Representatives  and 
so  that  laws  are  passed. 

And  one  final  word,  I  know  that  the  President  has  successfidly 
vetoed  two  pieces  of  legislation.  I  hope  we  don't  have  a  vetoproof 
concept  here  in  the  Congress.  This  is  not  legislation  around  old  social 
programs  or  new  social  programs.  This  is  legislation  around  the  build- 
ing of  Congress  as  an  institution,  the  making  it  an  equal  branch  of 
Government.  I  would  hope  this  committee  in  the  Senate  and  the  House 
go  ahead  and  produce  the  best  possible  legislation  and  we  will  work 
our  best  with  you  to  make  Congress  an  equal  branch. 

Senator  Mtjskie.  Thank  you. 

On  the  question  you  raised  about  the  Appropriations  Committees, 
now  as  I  understand  it  you  received  five  refusals,  all  of  them  based  on. 
the  claim  that  the  information  is  now  the  privileged  property  of  the 
congressional  Appropriations  Committees.  Would  you  give  us  tha 
names  and  identities  of  the  agencies  which  made  that  assertion? 

I^Ir.  CoiiEX.  Yes,  the  Department  of  Agriculture,  Mr.  Kenneth 
Grant;  Arthur  Hess,  who  is  the  Deputy  Commissioner  of  Social  Se- 
curity; INIr.  Gene  ISIorrell  who  directs  the  Office  of  Oil  and  Gas  of  the 
United  States  Department  of  the  Interior;  and  most  significant  of  alL 
the  Justice  Department,  which  in  fact  used  the  word  property,  that 
is  where  I  got  that  word.  It  stuck  in  my  mind  as  I  read  their  answer. 
They  have  this  property  concept  of  it  going  from  the  executive  branch 
to  some  subcommittee  of  the  House  Appropriations  Committee  or  the 
Senate  Appropriations  Committee,  and  also  the  Manpower  Admin- 
istration, Mr.  Merwin  Hauns,  and  the  Undersecretary  of  Transporta- 
tion as  it  relates  to  the  Federal  Highway  Administration  Program. 

Senator  ^Muskie.  Xow  you  checked  that  assertion  by  the  agencies 
with  tlie  appropriate  Appropriations  Committee? 

Mr.  Cohen.  We  plan  to. 

Senator  INIuskie.  You  haven't  done  that? 

Mr.  Cohen.  Not  yet.  We  will  convey  our  response,  our  information, 
to  you. 

Senator  Muskie.  Fine. 

[The  material  referred  to  above  follows :] 
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Common  Cause, 
Washinffton,  D.C.,  June  5,  1973. 
Hon.  Edmund  S.  Muskie, 

chairman,  Intergovernmental  Relations  Subcommittee, 
Old  Senate  Office  Building,  Washington,  D.C. 

Dear  Mr.  Chairman  :  In  the  course  of  my  testimony  before  your  subcom- 
mittee on  April  11,  1973,  you  requested  that  I  inform  you  of  the  response  of  the 
Senate  and  House  Appropriations  Committees  to  our  request  to  examine  various 
agency  Imdget  justifications.  This  letter  is  a  reply  to  your  request.  It  also 
summarizes  and  updates  our  efforts  to  examine  these  documents  and  the  various 
obstacles  we  have  encountered. 

As  noted  in  my  testimony,  Common  Cause  has  long  advocated  an  end  to 
the  secrecy  that  shrouds  so  much  of  the  governmental  process.  The  public's 
business  is  often  not  conducted  publicly,  and  information  about  official  activities, 
decisions,  and  plans  is  often  withheld.  The  effect  is  to  undermine  the  public's 
ability  to  hold  government  officials  accountable  for  what  they  do  and  to  prevent 
meaningful  and  informed  public  participation  in  government  affairs.  In  short, 
secrecy  locks  the  American  people  out  of  government  affairs  and  so  tends  to 
corrupt  those  affairs.  A  basic  change  in  orientation  is  needed^ — an  orientation 
in  government  in  which  openness  is  presupposed.  We  believe  that  a  stronger 
Freedom  of  Information  Act  is  an  important  step  in  achieving  this  goal,  and 
we  commend  you  and  your  subcommittee  for  your  fine  and  thoughtful  w'ork  in  this 
area. 

The  lack  of  citizen  access  to  government  information  is  something  that 
Common  Cause  knows  only  too  well.  Our  most  recent  experience  of  it  involves  our 
efforts  to  examine  the  budget  justifications  of  certain  Federal  agencies  which 
are  submitted  to  the  Appropriations  Committees.  I  would  like  to  review  the 
facts  of  the  case  and  our  dismay  concerning  it. 

Last  March  Common  Cause  requested  to  examine  the  budget  justifications  of 
nineteen  Federal  agencies  and  offices  (see  Enclosure  1).  We  chose  agencies  which 
deal  with  matters  in  which  Common  Cause  has  an  active  interest.  In  making 
our  requests,  we  noted  that  the  budget  justifications  should  be  available  for 
public  inspection  under  the  provisions  of  the  Freedom  of  Information  Act. 
Section  552a  (2)  (B)  of  the  Act  requires  that  "statements  of  policy  and  in- 
terpretation which  have  been  adopted  by  the  agency  and  are  not  published  in  the 
Federal  Register"  be  available  for  public  inspection.  We  also  asked  that  the 
agencies  respond  to  our  request  within  ten  business  days.  Enclosed  is  a  copy 
of  the  letter  we  sent  to  the  nineteen  agencies  (Enclosure  2) . 

The  response  of  most  of  the  agencies  was  a  startling  illustration  of  secrecy 
in  government.  Only  seven  agencies  complied  with  our  request :  the  other  twelve 
refused  on  grounds  that  the  documents  were  prepared  for  and  belong  to  the 
Appropriations  Committees.  This  is  not  a  valid  reason  for  withholding  the  in- 
formation from  the  public.  It  is  the  agencies'  responsibility,  under  the  Freedom 
of  Information  Act,  to  make  their  budget  justifications  available.  If  for  some 
reason  the  law  does  not  cover  this  situation,  it  should  be  tightened  so  that  it 
does.  Nor  did  most  of  the  agencies  respond  within  10  business  days.  Nine  did ; 
but  the  other  ten  took  from  eleven  to  twenty-five  business  days  to  answer  our 
letters.  Enclosed  is  a  copy  of  all  the  letters  we  received  from  the  agencies  in 
response  to  our  requests  (Enclosure  3).  Most  of  our  requests  were  hand  de- 
livered on  March  26.  The  date  on  the  upper  right-hand  corner  of  the  replies 
indicates  when  we  received  them. 

We  then  wrote  to  the  Chairman  of  both  the  House  and  Senate  Appropriations 
Committees  requesting  the  documents  which  had  been  refused  by  the  agencies 
(see  Enclosure  4).  A  full  month  passed  before  we  heard  from  Senator  McClellan. 
The  chief  clerk  of  his  committee  finally  called  and  said  that  we  could  come  and 
inspect  the  documents.  Representative  Mahon  replied  more  promptly,  although 
much  to  our  dismay  (see  Enclosure  5) . 

His  reply  strikes  us  as  a  blatant  affront  to  freedom  of  information  and  the 
public's  right  to  know.  The  Committee  is  in  effect  saying  that  while  it  is  de- 
liberating over  agency  budget  requests — requests  which  involve  public  funds  and 
public  programs — there  shall  be  no  public  knowledge  or  scrutiny  of  what's  hap- 
pening. The  Committee  knows  that  information  gives  power,  and  it  wants  to  keep 
tliat  power  for  itself  and  out  of  the  hands  of  the  people  and  other  members  of 
Congress.  Some  agencies  noted  that  while  they  had  no  objection  to  releasing  the 
documents,  the  Appropriations  Committees  has  specifically  prohibited  them  from 
doing  so. 
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Common  Cause  l^elieves  that  secrecy  in  government  is  sometimes,  although  not 
often  justified.  But  there  is  clearly  no  justification  in  this  case.  Mr.  ^l'^^^,^ 
Committee  acts  as  though  appropriating  public  funds  for  public  purposes  is  their 
private  business  and  not  the  public's.  This  sort  of  ^^'^^^%}'[^;^'''^^i'^^ 
rageous  and  contemptible.  It  is  a  misuse  of  power  and  a  distortion  of  the  public 

^'^  W?  urge  your  subcommittee  to  strengthen  the  Freedom  of  Information  Act 
in  wavs  that  will  correct  this  scandalous  situation. 

I  would  appreciate  your  making  this  letter  and  the  enclosures  a  part  of  the 
hearing  record.  Thank  you  for  your  attention  to  this  matter. 

^^"^^^^1^'  David  Cohen, 

Vice  President  and  Director  of  Operations. 

[Enclosure  1] 

1  Council  on  Environmental  Quality,  Mr.  Russel  E.  Train,  Chairman. 

2  Office  of  Consumer  Affairs,  Ms.  Virginia  H.  Knauer,  Director 

3.  Soil    Conservation   Service,   Department   of  Agriculture,    Mr.   Kenneth   E, 

Grant,  Administrator.  ^    ,      ■     -.^  nr      t^i.„   t?    AT^Pniro 

4.  U.S.    Forest   Service,^  Department  of  Agriculture,  Mr.  John  R.  McGuire, 

S.^Ofiice  of  Minority  Business  Enterprise,"  Department  of  Commerce,  Mr.  John 

' 6.  ^Economic  Development  Administration,  Department  of  Commerce,  Mr. 
Robert  A.  Podesta,  As.sistant  Secretary.  ■D^K„,.f  t   TinpL- 

7.  Maritime  Administration,^  Department  of  Commerce,  Mr.  Robert  J.  Black- 

'''t^'s^Sla^''secSty^  Administration,"  Department  of  Health,   Education,  and 
Welfare  Mr  Arthur  E.  Hess.  Deputy  Commissioner. 

9.  Couimunity  Development,"  Department  of  Housing  and  Urban  Development, 
Mr.  Floyd  H.  Hyde,  Assistant  Secretary.  ,        .       ,,     ^         r.AT„..^ii 

10.  Office  of  Oil  and  Gas."  Department  of  Interior  Mr.  Gene  R  ^lorrell 

11.  Bureau   of  Land  Management,   Department  of  Interior,  Mr.  Burton  \\ . 

^'r^'^'^A^mmS' Division,"  Department  of  Justice,  Mr.  Thomas  G.  Karpen,  As- 

"l3."Va" DhSiS^Diartment  of  Justice,  Mr.  Scott  P.  Crampton,  Assistant 

^^M^'Taw  E^nforcement  Assistance  Administration,"  Department  of  Justice,  Mr. 

Jerris  Leonard,  Administrator.  ^^    ,^.,j_        -r^       *.„ 

15.     Women's  Bureau,"  Department  of  Labor,  Ms.  Mary  N.  Hilton,  Deputy 

16.^  Office  of  Employment  Development  Programs,"  Department  of  Labor,  Mr. 
Merwin  Hans.  Acting  Deputy  Associate. 

17.  Agency   for  International  Development,  Department  of  State,  Mr.   John 
A   Hannah,  Administrator.  ,    „  ...         ,,„ 

18.  Federal    Highway    Administration."    Department   of    Transportation.    Mr. 
Ralph  R.  Bartelsmeyer,  Acting  Administrator. 

19.  Division  of  Reactor  Development  and  Technology,  Atomic  Energy  Com- 
mission, :\Ir.  Milton  Shaw,  Director. 


[Enclosure  2]  ^ 

Common  Cause. 

WasMngton,  D.C.,  March  26,  JOtS. 

jjj^P :   As  President  of  Common  Cause,  a  national 

citizen's  lobbv"  v^ith  "oTe'r  200.006  members.  I  am  anxious  to  participate  int^^i- 
gentlv  in  the" discussions  in  Congress  on  budget  appropriations  of  Fiscal  1.<.4.  l 

am  particularly  interested  in  the  operations  of .——.-7 r—  ^^ 

thev  touch  on  concerns  in  which  Common  Cause  has  an  active  interest 

l' therefore  request  that  I  be  allowed  to  inspect  and  copy  portions  of  the  budget 
iustifications  submitted  by  your  agency  to  the  Congress  for  consideration  by  its 
appropriations  committees.  Under  the  provisions  of  the  Freedom  of  Information 


iRefnsPrt    to    rpleasp    their   hnd-ot    instifirntions    on    grounds    that    the    Appropriations 
Committees  had  jurisdiction  over  the  documents. 
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Act  (Section  552,  a(2)  (B)  of  Title  5,  U.S.C),  the  public  is  entitled  to  inspect  and 
copy  these  itemized  budget  requests  and  explanatory  notes,  and  I  would  find 
them  extremely  valuable  both  for  informing  the  members  of  Common  Cause 
about  planned  government  operations  in  the  next  fiscal  year  and  in  preparing 
statements  and  analyses  of  those  plans  for  presentation  to  the  appropriate 
Congressional  Committees. 

I  feel  certain  these  documents  are  readily  available,  and  I  would  appreciate 
your  acknowledgement  of  this  request  and  of  your  intention  to  comjjly  with  its 
being  sent  to  me  within  ten  business  days. 

I  appreciate  your  cooperation. 
Sincerely, 

Jack  Conway,  President. 

[Enclosure  3] 

U.S.  Department  of  Labor, 
Employment  Standards  Administration, 

Women's  Bureau, 
Washington,  B.C.,  April  10, 1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  B.C. 

Dear  Mr.  Conway  :  This  is  in  reply  to  your  request  of  March  26  for  a  copy  of 
the  budget  justifications  submitted  to  Congress  for  the  fiscal  year  1974  Womena 
Bureau  program. 

The  detailed  justifications  were  submitted  last  week  to  the  House  Subcom- 
mittee on  Appropriations  for  the  Departments  of  Labor,  and  Health,  Education, 
and  Welfare  and  Related  Agencies.  The  Subcommittee  has  a  policy  which  pro- 
hibits us  from  furnishing  copies  of  the  justifications  prior  to  the  time  hearings 
are  held.  Hearings  are  tentatively  scheduled  for  late  April. 

Once  the  hearings  have  been  held,  we  will  send  you  a  copy  of  the  justifications. 
Sincerely, 

Mary  N.  Hilton,  Deputy  Director. 


Department  of  Housing  and  Urban  Development, 
Office  of  the  Assistant  Secretary  for  Community  Development, 

Washington,  D.C.,  April  23, 1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  Under  Secretary  Hyde  has  asked  me  to  respond  to  your 
letter  of  March  26  requesting  permission  to  inspect  and  copy  portions  of  the  biidget 
justifications  for  Community  Development  (CD)  programs  as  submitted  to  the 
Committee  on  Appropriations  of  the  House  of  Representatives. 

I  regret  that  I  am  unable  to  respond  favorably  to  your  request.  The  justifica- 
tion materials  to  which  you  refer  are  the  exclusive  property  of  the  House  Com- 
mittee on  Appropriations  and,  in  the  past,  have  not  been  made  freely  available 
by  the  Committee  until  it  has  released  the  hearing  transcripts  and  rei>orted  an 
appropriation  bill. 

However,  this  Department  is  quite  willing  to  provide  information  and  to 
answer  questions  about  past  or  projected  program  budget  levels  for  the  various 
CD  programs.  This  would  include  information  as  to  FY  '73  and  '74  grant  reser- 
vations, authorizations,  appropriations,  outlays,  explanation  of  increases  and 
decreases,  and  the  like. 

Should  you  be  interested  in  receiving  information  of  the  type  specified  in  the 
preceding  paragraph,  please  submit  specific  questions  to  which  this  office 
may  respond.  However,  if  you  would  prefer  to  attempt  to  obtain  a  copy  of  the 
budget  justification  document  you  requested,  you  should  contact  the  Com- 
mittee on  Appropriations  of  the  House  of  Representatives. 
Sincerely, 

Warren  H.  Butler,  Deputy  Assistant  Secretary. 
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U.S.  Department  of  Labor, 
Office  of  the  Assistant  Secretary  for  Administi{ation, 

Washington,  D.C.,  March  29, 197S. 
Mr.  Jack  T.  Conway, 
Fresident,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway:  I  am  writing  this  letter  in  response  to  your  letter  of 
March  26,  1973,  to  Mr.  Merwin  Hans,  Acting  Deputy  Associate  Manpower 
Administrator. 

I  regret  that  we  are  unable  to  comply  with  your  request.  The  staff  of  the 
Appropriations  Committees  lias  instructed  us  to  treat  budget  justilications  as 
material  prepared  for  the  use  of  the  committee — material  that  must  be  held  until 
the  hearings  are  released  by  the  Congress. 

I  would  suggest  that  you  contact  the  Chairman  of  the  Appropriations  Com- 
mittee, Mr.  Mahon,  to  acquire  the  material  you  desire. 

Once  again,  I  am  sorry  that  we  are  unable  to  comply  with  your  request. 
Sincerely, 

Richard  E.  Miller, 
Associate  Assistant  Secretary  for  Financial  Management. 


U.S.  Department  of  Justice, 
Washington,  D.C,  April  2, 1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washinfiton.  D.C. 

Deiar  Mr.  Conway  :  Your  requests  to  inspect  and  copy  portions  of  the  Fiscal 
Year  1074  budget  have  been  referred  to  this  Division.  Attached  are  those  sections 
of  the  President's  budget  reflecting  the  Department's  requests. 

Your  letters  also  included  a  request  for  the  notes  prepared  for  the  Congress 
at  its  direction.  These  materials  are  prepared  in  the  format  and  form  required 
by  the  Congress  and  are  its  property.  Accordingly,  these  notes  are  controlled 
and  released  only  by  the  appropriate  Congressional  Committees.  Requests  for 
copies  of  these  materials  should  be  directed  to  the  pertinent  Congressional 
Subcommittees. 
Sincerely, 

Glen  E.  Pommerenino, 
Acting  Assistant  Attorney  Goieral  for  Administration. 


Department  of  Health,  Education,  and  Welfare, 

Office  of  the  Secretary, 
Washington,  D.C,  April  9,  1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  I  am  writing  in  response  to  your  letter  of  March  26, 1973  to 
Mr.  Arthur  Hess,  Acting  Commissioner  of  the  Social  Security  Administration.  In 
this  letter  you  requested  that  Common  Cause  be  allowed  to  inspect  and  copy 
portions  of  the  budget  justifications  submitted  by  SSA  to  the  Congress  for  con- 
sideration by  the  appropriations  committees. 

Although  neither  the  Department  of  Health,  Education,  and  Welfare  nor  the 
Social  Security  Administration  have  any  objection  to  complying  with  your  re- 
quest, budget  justifications  for  the  Department's  programs  are  prepared  accord- 
ing to  the  specifications  of  the  Congressional  committees  on  appropriations  and 
are  for  their  use.  Thei-efore.  since  ))oth  we  and  the  Congress  regard  them  as  Con- 
gressional documents,  we  have  always  asked  inquirers  such  as  yourself  to  request 
them  from  the  appropriations  committees.  The  principal  staff  members  of  the  ap- 
propriations subcommittees  which  deal  with  SSA  and  most  other  HEW  appro- 
priation requests  are : 
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Mr.  Henry  Neil,  Staff  Assistant,  Labor-HEW  Subcommittee,  House  Appropria- 
tions Committee,  Room  H-164,  United  States  Capitol.  Washington,  D.C.  20515. 
Mr.  Harley  Dirks,  Professional  Staff  Member,  Senate  Committee  on  Appropria- 
tions, 1108  Dirksen  Senate  Office  Bldg.,  Washington,  D.C.  20510. 
I  trust  this  is  responsive  to  your  request. 
Sincerely  yours, 

Chaules  Miller. 
Deputy  Assistant  Secretary,  Budget. 


The  Under  Seceetary  of  Transportation, 

Washington,  D.C,  April  5,  1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  This  is  in  reply  to  your  letter  of  March  26,  1973,  addressed 
to  the  Acting  Administrator  of  the  Federal  Highway  Administration  (FHWA), 
Mr.  Ralph  Bartelsmeyer.  You  requested  access  to  the  budget  justification  ma- 
terial concerning  FHWA  submitted  by  this  Department  to  the  Appropriations 
Committees  of  the  Congress. 

The  President's  Budget,  as  submitted  to  the  Congress,  is  accompanied  by  an 
Appendix  in  which  all  agencies  supply  detail  conforming  to  a  standard  Execu- 
tive Branch  format  described  on  pages  6  and  7  of  that  public  document.  Additional 
materials  submitted  later  to  the  various  Appropriations  Subcommittees  are 
prepared  pursuant  to  instructions  and  requests  from  the  subcommittees  in- 
volved. The  materials  are  organized  in  formats  and  detail  specified  by  those 
subcommittees  and,  in  our  case,  represent  segments  of  data  accumulated  over 
the  years  by  the  subcommittees  which  review  our  requests  annually. 

Based  on  our  understanding  of  the  Committee's  intentions,  we  have  always 
treated  the  materials  submitted  to  the  Transportation  Subcommittees  of  the 
Appropriations  Committees  in  both  Houses  of  Congress  as  records  of  those  Com- 
mittees. Accordingly,  we  consider  the  release  of  the  materials  a  matter  to  be 
decided  b.v  the  Committees  involved. 

Therefore,  in  response  to  your  request,  we  respectfully  refer  you  to  the  FHWA 
budget  detail  which  appears  on  page  705  of  the  Appendix  to  the  President's  FY 
1974  Budget  and  which  continues  for  some  14  pages  thereafter.  Copies  of  these 
pages  are  enclosed. 

Sincerely, 

Egil  Krogh.  Jr. 


U.S.  Department  of  the  Interior. 

Office  of  Oil  and  Gas, 
Washingtoti,  D.C,  April  5, 1973. 
Mr.  Jack  T.  Conway, 
Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  Mr.  Duke  R.  Ligon.  the  new  Director  of  the  Office  of  Oil 
and  Gas.  has  requested  me  to  reply  to  your  letter  of  March  26.  1973  in  which  you 
requested  permission  to  inspect  and  copy  portions  of  the  Office  of  Oil  and  Gas 
FY  1974  Budget  Justification. 

Customarily  the  budget  justification  m.iterials  are  regarded  as  the  property 
of  the  Congress,  inasmuch  as  they  are  prepared  for  Congress  along  linos  requested 
by  Congress.  We  suggest,  therefore,  that  you  contact  the  staff  director  of  the  sub- 
committee on  Interior  Department  appropriations  of  the  Senate  Appropriations 
Committee,  with  whom  your  request  has  been  discussed.  His  name  is  Dwight 
Dyer. 

The  budget  justifications  were  presented  to  that  subcommittee  and  testimony 
given  by  Mr.  Ligon  and  others  last  month.  Enclosed  are  materials  which  were 
made  available  to  the  public  and  the  media  at  that  hearing : 

I.  Opening  statement  of  the  Director,  Office  of  Oil  and  Gas 

II.  An  additional  summary  statement  by  the  Director 
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III.  A  special  report  entitled  "Overview  of  the  Domestic  Petroleum  Situation" 
Wo  wish  further  to  call  your  attention  to  the  fact  that  the  Budget  Justifications, 
and  transcripts  of  entire  hearing  proceedings,  are  customarily  published  by  the 
Senate  and  House  committees  after  completion  of  all  hearings. 

Your  interest  in   the  proposed  programs  of  the  Office  of  Oil   and  Gas  is 
appreciated. 

Sincerely  yours, 

James  R.  Goodeable,  Associate  Director. 


General  Counsel  of  the  Department  of  Commerce. 

Washington,  D.C.,  April  20,  1973. 
Mr.  Jack  T.  Conway, 
Prcfiident,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  This  is  in  reply  to  your  letters  of  March  26.  1973,  request- 
ing that  you  be  allowed  to  inspect  and  copy  portions  of  the  budget  justifications 
for  fiscal  year  1974  relating  to  the  Maritime  Administration  and  the  OflBce  of 
Minority  Business  Enterprise  which  the  Department  of  Commerce  submitted  to 
the  Congress. 

You  indicated  that  your  request  was  made  pursuant  to  section  .5.52(a)  (2)  (B) 
of  Title  5,  U.S.  Code,  which  applies  to  "those  statements  of  policy  and  inter- 
pretation which  have  been  adopted  by  the  agency  and  are  not  published  in  the 
Federal  Register." 

However,  the  itemized  budget  requests  and  explanatory  notes  to  which  you 
refer  are  not  in  fact  such  statements  of  policy  and  interpretation.  They  are  rather 
materials  which  were  prepared  for  the  Congress  at  its  direction,  and  in  a  manner 
and  form  which  it  has  required,  as  part  of  the  appropriation  process.  The  mate- 
rials have  been  submitted  to  the  respective  Appropriation  Committee  of  the 
House  and  Senate,  each  of  which  Committees  considers  the  information  con- 
tained therein  to  be  controlled  and  released  only  by  it  in  its  discretion. 

The  Department  does  not.  therefore,  have  the  authority  at  this  time  to  permit 
public  access  to  these  materials,  and  any  request  to  release  them  should  be  made 
directly  to  the  chairman  of  the  appropriations  subcommittee  which  now  has  these 
budgetary  matters  under  consideration. 
Sincerely, 

Alfred  Meisner,  Assistant  General  Counsel. 


U.S.  Department  of  AoRirn.TirRE, 

Forest  Service, 
Washington,  D.C. 
Mr.  Jack  T.  Conway. 
President.  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  The  1974  Forest  Service  budget  justifications  are  prepared 
at  the  request  of,  and  furnished  to,  the  Congressional  Appropriations  Commit- 
tees. We  are  sorry  but  we  are  unable  to  comply  with  your  request  of  March  26 
that  we  furnish  you  with  a  copy  of  the  1974  justifications.  We  do  not  have  their 
approval  to  do  so. 

However,  the  Forest  Service  submission  to  the  Congress  will  be  reprinted  in 
tlie  House  Hearings  record  for  the  Department  of  the  Interior  and  Related 
Agencies  Appropriations  for  1974.  These  hearings  were  held  before  the  Sub- 
committee of  the  Conmiittee  on  Appropriations,  House  of  Representatives,  on 
February  27  and  28.  1973.  and  the  "page  proof"  of  these  hearings  has  now  been 
printed.  Mr.  J.  David  Willson,  the  Clerk  of  this  Subcommittee,  has  advised 
that  you  could  look  at  this  "page  proof"  if  you  desire.  Mr.  Willson's  telephone 
number  is  225-3081.  We  will  also  be  glad  to  send  you  a  copy  of  the  printed 
hearings  when  our  supply  is  received. 
Sincerely, 

John  R.  McGuire,  Chief. 
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Executive  Office  of  the  President, 

Office  of  Consumer  Affairs, 
Washington,  B.C.,  April  18,  1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  B.C. 

Dear  Mr.  Conway  :  This  is  in  response  to  your  recent  letter  to  Mrs.  Knauer, 
in  which  you  requested  access  to  the  proposed  fiscal  1974  budget  prepared  by 
the  Office  of  Consumer  Affairs  in  connection  with  its  appropriation  for  that 
year.  You  assert  that,  under  5  U.S.C.  552a (2)  (B),  "the  public  is  entitled  to 
inspect  and  copy"  such  material. 

Chairman  Whitten  of  the  Subcommittee  on  Agriculture,  Environmental  and 
Consumer  Protection,  House  Committee  on  Appropriations,  and  Chairman  McGee 
of  the  Subcommittee  on  Agriculture,  Environmental  and  Consumer  Protection, 
Senate  Committee  on  Appropriations,  have  advised  us  that  they  have  no  objec- 
tion to  providing  you  a  copy  of  this  Office's  proposed  fiscal  1974  budget.  As  you 
are  probably  aware,  such  documents  are  prepared  at  the  request  of  and  for  use 
by  Congress  and  accordingly  requests  for  these  materials  ordinarily  should  be 
directed  to  the  appropriate  Congressional  Committee. 

Chairmen  Whitten  and  McGee  have  advised  us  that  their  disposition  of  this 
request  is  not  intended  to  establish  a  precedent  concerning  the  question  of 
public  access  to  budget  documents  as  a  matter  of  right, 

I  hope  this  information  will  be  helpful  to  you. 
Sincerely, 

Eric  J.  Fygi,  Acting  General  CounJiel. 


Department  op  State, 
Agency  for  International  Development, 

Washington,  B.C.,  March  2S,  1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  B.C. 

Dear  Mr.  Conway:  Dr.  Hannah  has  requested  that  I  reply  to  your  letter  of 
March  26,  1973,  concerning  the  budget  justifications  submitted  by  A.I.D.  to  the 
Congress  for  consideration  by  its  appropriations  committees. 

A.I.D.  is  now  in  the  process  of  preparing  its  "FY  1974  Program  Presentation 
to  the  Congress,"  which  is  expected  to  be  available  during  the  first  or  second 
week  in  April.  In  addition,  separate  FY  1974  "Program  and  Project  Data"  books 
for  A.I.D.  activities  in  Africa,  Asia,  and  Latin  America  are  also  being  prepared 
and  are  expected  to  be  available  by  mid-April, 

I  will  be  happy  to  forward  a  copy  of  these  documents  to  you  as  soon  as  possible. 
If  you  should  need  additional  information  or  assistance  regarding  the  budget 
justifications,  please  do  not  hesitate  to  contact  this  office. 
Sincerely  yours, 

Matthew  J.  Harvey, 
Birector,  Oflice  of  Legislative  Affairs. 


U.S.  Department  of  the  Interior, 

Bureau  of  Land  Management, 
Washington,  B.C.,  March  30, 1973. 

Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  B.C. 

Dear  Mr.  Conway  :  As  requested  in  your  letter  of  Jlarch  26,  1973,  I  am  for- 
warding a  copy  of  our  Fiscal  Year  1974  Budget  Justification  which  was  submitted 
to  Congress  in  January  1973  as  part  of  the  President's  Budget.  You  may  also 
find  useful  the  enclosed  brochures  which  summarize  the  same  budget  submission. 
If  you  have  any  questions  on  the  enclosed  material,  please  feel  free  to  call 
our  Budget  Officer,  Mr.  Paul  Vetterick,  at  343-8571. 
Sincerely  yours, 

Burt  Shcock, 

Birector. 
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U.  S.  Department  of  Agricttlture, 

Soil  Conservation  Ser\t:ce. 
Washington,  D.C.,  March  29, 1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway:  We  are  re.sponding  to  your  March  26,  1973  correspond- 
ence requesting  copies  of  the  Soil  Conservation  Service  explanatory  notes  for 
Fiscal  Year  1974. 

These  explanatory  notes  are  prepared  for  congressional  committees  to  use  in 
their  consideration  of  the  budget.  We  have  asked  them  for  their  permission  and 
they  have  agreed  to  release  the  explanatory  notes.  A  copy  is  attached. 

Kenneth  E.  Grant, 

Administrator. 

U.S.  Department  of  Commerce, 
Economic  Development  Administration, 

April  2,  1973. 
Mr.  Jack  T.  Conway, 
Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  This  is  in  response  to  your  letter  of  March  26, 1973,  request- 
ing information  on  the  Economic  Development  Administration's  budget  for 
Fiscal  1974. 

The  1974  budget  does  not  include  requests  for  the  Economic  Development  Ad- 
ministration ;  however,  the  budget  for  the  Department  of  Commerce  includes  a 
request  for  $19  million  to  phase  out  the  agency's  programs. 
Sincerely, 

Barbara  A.  Estaesook, 
Director,  Office  of  Public  Affairs. 


U.S.  Atomic  Energy  Cojimission, 

Washiyigton,  D.C,  April  4, 1973. 
Mr.  Jack  T.  Conway, 
President,  Common  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  Attached  is  a  copy  of  our  FT  1974  Budget  presented  to  the 
Congress  for  Reactor  Development  programs.  Also  attached  is  a  copy  of  the  pre- 
pared statement  before  the  Joint  Committee  on  Atomic  Energy  Authorization 
Hearings  which  were  held  on  March  14,  1973.  This  statement,  along  with  the 
budget  justification,  should  provide  explanatory  data  regarding  our  planned 
programs. 

You  may  also  find  the  printed  transcript  of  the  hearings  before  the  JCAE  very 
helpful.  Since  these  are  not  yet  completed,  you  mn.y  wish,  at  some  time  in  the 
future,  to  request  a  copy  from  the  U.S.  Government  Printing  Office. 
If  we  can  be  of  further  assistance  to  you,  please  let  us  know. 
Sincerely, 

Milton  Shaw, 
Director,  Division  of  Reactor  Development  and  Technology. 


Executh^e  Office  of  the  President, 
Council  on  Environmental  Quality, 

Washington,  D.C,  March  27, 1973. 
Mr.  Jack  T.  Conway, 
President,  Connnon  Cause, 
Washington,  D.C. 

Dear  Mr.  Conway  :  Receipt  is  acknowledged  of  your  letter  of  March  26  request- 
ing that  you  be  "allowed  to  inspect  and  copy  portions  of  the  budget  justifications 
submitted  by  the  CEQ  to  tlie  Congress  for  consideration  by  its  appropriations 
committees."  The  full  text  of  the  budget  justification  as  well  as  the  Chairman's 
prepared  remarks  are  transmitted  herewith. 
Sincerely  yours, 

W.  G.  Savage,  Administrative  Officer. 
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[Enclosure  41  APKIL  25,  1973. 

Hon.  George  H.  Mahon, 

Chairman,  House  Appropriations  Committee, 
77  S  House  of  Representatives,  Washington,  D.t. 

'•Dfar  Mr  CH4.IRMAN:  Last  month  Common  Cause  requested  to  examine  the 
bu^geTiustmcSso?  several  Federal  agencies  and  offices.  We  are  anxious  to 
mStUte  responsibly  in  the  public  debate  on  planned  government  operations 
?;  VhP  ?lxt  fiscal  vear  particularlv  in  those  areas  in  which  Common  Cause  has 
Tn  active!ntereS.  The'it^emized  budget  requests  and  explanatory  notes  of  certem 
FetfeiSl  a-encies  would  be  of  considerable  assistance  in  this  regard.  We  feel 
^hatpllic  access  ^o  these  documents  is  guaranteed  under  the  provisions  of  the 
TTroffirmi  of  Information  Act  (Section  552a (2)  (B) ). 

luiZeh  some^gencies  have  complied  with  our  request,  many  have  not.  Eleven 
refted  on  grSinds  tfiat  the  Appropriations  Committees  had  Jurisdiction  over 
the  release  of  these  documents.  A  list  of  these  eleven  agencies  is  attached. 

We  therefore  make  our  request  to  you,  and  hope  that  you  will  cooperate  by 
sending  us  a  copy  of  the  budget  justifications  of  these  agencies. 

Thank  you  for  your  cooperation. 

Sincerely,  ^^^^  ^^^^^ 

Vice  President  and  Director  of  Field  Operations. 

The  following  is  a  list  of  agencies  which  refused  to  release  their  budget  justi- 
ficaUons  on  grounds  that  the  Appropriations  Committees  have  jurisdiction  over 

the  documents.  ^    -  »     .     ,,. 

1    United  States  Forest  Service,  Department  of  Agriculture. 
9    Office  of  Minority  Business  Enterprise.  Department  of  Commerce. 
?  Maritime  Administration,  Department  of  Commerce.  „  ,       ..  a 

4.  Social    Security   Administration,    Department   of   Health,    Education,    and 

Welfare. 

5.  Office  of  Oil  and  Gas,  Department  of  Interior. 

6.  Antitrust  Division,  Department  of  Justice. 

7.  Tax  Division,  Department  of  Justice.  ^    .^  t     +•  « 

8.  Law  Enforcement  Assistance  Administration,  Department  of  Justice. 
9."  Women's  Bureau,  Department  of  Labor.  ^    ^  t    v, 

10  Office  of  Emplovment  Development  Programs,  Department  ot  Labor. 

11  Federal  Highway  Administration,  Department  of  Transportation. 


[Enclosure  5] 

Congress  of  the  United  States, 

House  of  Representatives, 
Committee  on  Appropriations, 

Washington,  D.C.,  May  7, 1973. 

Mr.  David  Cohen, 

Vice  President  and  Director  of  Field  Operations, 

Common  Cause,  Washington,  D.C. 

Df^r  Mr.  Cohen  :  This  is  in  response  to  your  letter  of  April  25  expressing  an 
interest  in  obtaining  certain  material  associated  with  the  budget  estimates  ot 
several  federal  government  departments  and  agencies.  .     ,.^     ,.  ^.      „  „ 

T^'e  Committee  takes  the  position  that  these  ^^^'^^^ J:^}^^'^^]ZXlZ^ 
prepared  at  the  Committee's  direction  in  accordance  with  the  Committee  s  specific 
wiXs  and  requirements  formulated  over  a  period  of  years.  The  requested  notes 
?onsti?ute  an  explanatory  memorandum  for  use  by  the  Committee  m  connection 
with  its  responsibilities  to  conduct  examinations  of  budget  estimates. 

As  vou  know,  much  of  this  justification  material  is  repeated  verbatim  in  the 
Committee's  published  hearings.  A  schedule  is  attached  whic-h  ^^eflects  the  status 
of  the  various  hearing  volumes  containing  the  testimony  and  other  material  for 
the  organizations  in  which  you  have  expressed  an  interest 

In  the  event  that  such  justification  information  is  not  contained  m  the  Cr>m 
mittPe-s  hearincrs.  the  Committee  will  be  pleased  to  make  the  material  available  at 
the  time  the  hearings  are  released. 

Sincerely,  George  Mahon,  Chairman. 


155 

Committee  on  Appropriations.  U.S.  House  of  Representatives 

May  7, 1973. 

1.  Forest  Service — All  justifications  in  hearing.  Hearing  is  available  now. 

2.  Office  of  Minority  Business  Enterprise,  Department  of  Commerce — All  justi- 

fications will  be  in  hearing.  Estimated  to  be  available  about  latter  part  of 
May. 
.3.  Maritime  Administration.  Department  of  Commerce — All  justifications  will 
be  in  bearing.  Estimated  to  be  available  about  latter  part  of  May. 

4.  Social  Security  Administration,  Department  of  HEW — All  justifications  will 

be  in  hearing.  Hearing  estimated  to  be  available  about  the  third  week  of 
May. 

5.  Office  of  Oil  and  Gas,  Department  of  Interior — All  justifications  will  be  in 

hearing.  Hearing  estimated  to  be  released  in  about  one  week. 

6.  Antitrust  Division,  Department  of  Justice — All  justifications  will  be  in  hear- 

ing. Hearing  estimated  to  be  available  middle  of  May. 

7.  Tax  Division,  Department  of  Justice — All  justification  will  be  in  hearing. 

Available  middle  of  May. 

8.  Law   Enforcement  Assistance  Administration.   Department  of  Justice — All 

justifications  will  be  in  hearing.  Hearing  estimated  to  be  available  around 
middle  of  May. 

9.  Women's  Bureau,  Department  of  Labor — All  justifications  will  be  in  hearing. 

Estimated  to  be  available  by  first  week  in  June. 

10.  Office  of  Employment  Development  Programs,  Department  of  Labor — All  justi- 

fications will  be  in  hearing.  Estimated  to  be  available  about  the  first  week 
in  June. 

11.  Federal  Highway  Administration,  Department  of  Transportation — All  justi- 

fications will  be  in  record.  Hearing  not  held  yet  (May  14  &  1.5).  Should  be 
available  in  early  June. 

Senator  MrsKiE.  Now  did  any  of  the  four  agencies  which  complied 
v.ith  your  request  refer  to  this  doctrine  ? 

Mr.  Cohen.  Not  at  all. 

Senator  Muskie.  Not  at  all  ? 

Mr.  CoHEX.  No. 

Senator  Muskie.  I  would  be  interested  to  know  to  what  extent  they 
may  feel  restrained  by  any  such  policy,  whether  or  not  their  com- 
l)liance  with  your  request  represented  a  departure  from  that  policy  or 
failure  to  recognize  its  application  ? 

Air.  Cohen.  I  don't  know.  And  I  am  not  sure  I  want  to  find  out. 

Senator  Muskie.  Well,  you  might  as  well  turn  over  all  of  the  rocks 
and  find  out  what  is  under  them. 

Senator  Chiles  ? 

Senator  Chiles.  I'm  delighted  to  hear  your  approval  of  the  sun- 
slune  bill.  "We  hope  to  have  hearings  on  that  early  this  year  in  the 
Go\ernment  Operations  Committee. 

I  noted  in  our  hearing  yesterday  that  even  the  small  progress  Con- 
gress has  made  to  date  is  already  causing  us  to  have  more  enthusiasm 
as  we  approach  cleaning  up  the  house  of  the  executive  branch,  because 
we  have  something  about  staiting  to  clean  up  our  own  house.  I  am 
disappointed,  as  a  Member  of  the  Senate,  that  we  didn't  get  as  far 
as  we  should  have  gotten  with  the  open  meetings,  proceedings,  but 
we  did  take  a  step  and  now  committee  by  committee  we  are  working  on 
this  and  from  the  results  of  the  committees,  I  think  we  can  go  forward 
and  I  am  delighted  that  the  House  went  as  far  as  they  did  in  adopting 
the  open  meeting  concept. 

Senator  Muskie.  May  I  suggest  that  if  those  committees  which 
opened  up  their  markup  sessions  were  to  receive  some  exposure  in 
the  public  media,  it  might  put  some  pressure  on  the  other  committees 
who  haven't. 

97-414—73 11 
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Senator  Chiles.  I  think  that  is  a  ^ood  idea.  I  think  it  is  also  inter- 
estintjf.  Mr.  Chairman,  that  all  of  the  arguments  that  we  heard  ahont 
all  of  the  evils  that  would  befall  us  if  we  held  those  markup  sessions 
in  the  open,  I  didn't  see  any  of  them  materialize.  It  was  said  we 
wouldn't  be  able  to  speak  with  frankness  and  that  every  Senator  would 
feel  he  had  to  make  a  sjjeech  on  every  point  and  that  we  couldn't  have 
deliberations,  w^e  would  never  get  a  bill  marked  up.  but  we  were  able 
to  mark  up  in  our  committee  a  bill  as  complicated  as  the  impound- 
ment h\]\  with  the  debt  ceiling  amendment  that  I  had  offered  attached 
to  it  and  the  committee  was  freely  able  I  think  to  work  its  will  in  a 
very  beneficial  way  because  the  meeting  was  open. 

Senator  Muskie.  We  got  it  done  in  2  days,  as  I  recall. 

Senator  Chiles.  That  is  right.  An.d  I  think  that  is  the  kind  of  prog- 
ress that  members  that  have  voted  perhaps  another  way  are  going 
to  see  and  are  going  to  realize  that  the  evils  that  many  peo])le  pre- 
dicted will  not  come  to  pass.  We  will  need  your  help  when  we  come  to 
the  sessions  of  testimony  on  the  sunshine  lull  because  it  does  mucli 
more  than  apply  to  the  Congress;  it  applies  to  the  executive  branch, 
it  applies  to  a  particular  question  you  dealt  with  in  regard  to  ex  parte 
communications  between  an  interested  person  and  a  member  or  em- 
ployee of  an  agency.  So  a  record  would  have  to  be  kept  of  those  pro- 
ceedings so  that  at  least  the  public  would  know  after  some  momentous 
decision  comes  out  of  the  Secretary  of  Agriculture  or  someplace  else, 
some  other  executive  agency,  who  visited  him,  who  had  a  chance 
to  talk  with  him,  and  so  on. 

That  particular  meeting  would  not  necessarily  be  open  because  you 
can't  open  all  of  those  up  and  make  a  meaningful  decision,  but  a  record 
would  have  to  be  kept  of  the  fact  there  was  a  meeting  and  who  was 
there  and  some  light  would  come  on  that.  So  that  certainly  should 
govern  some  of  the  actions  of  the  people  in  that  light  and • 

Mr.  Cohen.  Senator,  you  will  have  our  help  on  that.  That  is  one  of 
our  priorities. 

Senator  Chiles.  Your  statement  about  the  budget  thing,  I  think,  is 
also  very  important.  The  bill  that  Senator  ]Muskie  has  introduced  will 
be  heard  in  our  Government  Operations  Committee.  When  is  that? 

Senator  Muskie.  Tomorrow,  in  open  session. 

Senator  Chiles.  That  will  go  forward  a  long  ways  in  this.  ]Most  of 
us  who  have  served  in  State  legislatures  are  used  to  comiiig  from  the 
kind  of  proceedings  in  which  public  hearings  ai-e  held  before  the  Gov- 
ernor and/or  the  cabinet  or  the  executive  branch  in  which  membei's 
of  the  legislature  are  invited  to  attend  and  members  of  the  appropriate 
committees  also  do  attend  and  their  staff  and  each  agency  makes  their 
presentation  in  a  public  meeting  of  what  they  think  their  needs.  Th.en. 
of  course  the  executive  has  to  present  his  budget  in  which  he  has  to 
melt  the  requests  and  pare  them  down  necessarily  and  then  they  come 
to  the  legislature,  but  in  that  instance  the  legislatures  would  be  privy 
and  have  the  opportunity  to  have  all  of  the  hearings  and  to  know  what 
the  wish  list  is,  if  you  want  to  call  it  tliat.  of  each  agency,  and  then 
see  what  the  executive  branch  had  done  to  their  request  and  determine 
whether  we  thought  that  the  paring  down  was  done  properly  because 
it  is  our  constitutional  role  to  determine  what  the  spending  is  going 
to  be  and  who  is  going  to  have  what  kind  of  money.  So  the  public 
would  be  privy  to  that  also  if  Ave  could  get  some  kind  of  open  hear- 
ings. Then  I  think  this  argimient  that  the  legislative  branch  reall}^  just 
doesn't  have  the  knowledge  of  what  is  going  on  and  thei'efore  just 
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doesn't  know  whether  money  sliould  be  spent  for  this  program  or  that, 
or  if  a  cutback  has  to  take  place,  Ave  have  a  better  opportunity  to 
know  whether  it  should  be  cut  back  than  the  others.  I  think  that  that 
argument  would  go  out  tlio  window  and  the  public  would  have  some 
better  knowledge  of  what  kind  of  programs  we  are  appropriating  for. 
I  think  those  hearings  can  be  awfully  important. 

Senator  Muskie.  Thank  you  very  much.  Senator  Chiles,  and  thank 
you.  Mr.  Cohen,  for  contributing  to  this  hearing  which  I  hope  is 
significant. 

Our  last  witness  today  is  Mr.  Harding  Bancroft,  vice  president  of 
the  Xew  York  Times. 

Mr.  Bancroft,  I  just  got  word  I  have  another  15  minutes  until  my 
next  appointment.  I'm  sorry  I  can't  continu.e  after  that.  It  is  a  pleasure 
in  any  case  to  welcome  vou  this  morning  and  receive  vour  testimonv. 

STATEMENT  OF  HARDING  F.  BANCROFT,  EXECUTIVE  VICE  PRESI- 
DENT OF  THE  NEW  YORK  TIMES,  ACCOMPANIED  BY  FELIX 
BELAIR,  WASHINGTON  BUREAU 

iMr.  Bancroft.  Mr.  Chairman,  may  I  introduce  Mr.  Felix  Bolair, 
a  seasoned  reporter  in  our  Washington  bureau,  who  has  had  the 
i-esponsibility  himself  in  following  u\)  some  of  the  etTorts  we  have 
been  making  to  get  information  under  tlie  Freedom  of  Information 
Act  and  if  there  are  any  questions  as  to  the  details  of  the  efforts  we 
have  made,  why  Mr.  Belair  can  answer  them  much  more  readily  than 
I  can. 

Mr.  Chairman,  T  am  glad  to  apj^ear  today  in  response  to  your 
request  for  a  report  on  the  experience  of  the  Xew  York  Times  under 
the  Freedom  of  Information  Act,  particularly  our  experience  since 
the  issuance  in  March  1972  of  Executive  Order  11652.  In  the  li^xlit  of 
that  experience.  I  am  delighted  to  give  our  comments  on  S.'  1142, 
introduced  by  Senator  :\Tuskie.  proposing  amenchiients  to  the  Free- 
dom of  Information  Act. 

When  the  Freedom  of  Information  Act  was  signed  on  July  4,  lOfiG, 
President  Johnson  stated  that  it  sprang  "from  one  of  our  most  essen- 
tial princi]iles:  A  I)emoci-acy  works  best  when  the  people  have  all 
the,  infoiiuation  that  the  security  of  the  Xation  permits."  "Xo  one." 
he  said,  "should  be  able  to  pull  "curtains  of  secrecy  around  decisions 
which  can  be  revealed  without  injury  to  the  public  interest." 

And  the  Attorney  Gen(M-al.  Mr.  Rauisey  (Mai-k,  in  a  memorandum  to 
assist  Government  agencies  in  develoj^tinc:  a  ujiiform  and  constructiv^e 
implementation  of  the  law  said  that  it  "imposes  on  the  executive 
l)ranch  an  affirmative  obligation  to  adopt  new  standards  and  practices 
foi-  ])ublieation  and  availability  of  infoi-mation.''  "It  leaves  no  doubt,*' 
he  said,  "that  disclosure  is  a  transcendent  goal." 

In  the  yeai-s  since  the  act  became  effective  on  July  4,  1007,  that 
transcendcjit  goal  has  not  been  realized. 

Xew  YoT-k  Times  repoi-ters  have  had  .q-reat  difficulty  in  securin<r 
nonsensitive  information  to  which  the  ])ublic  is  clearly  entitled.  We 
have  met  official  resistance  in  respect  to  such  matters  as' the  numl)er  of 
r.iedals  awarded  to  genei-als  in  the  Vietnam  war,  the  identity  of  con- 
tiactoi-s  found  to  have  made  excessive  profits  by  the  Eenejrotiation 
Board,  reports  of  Government  tests  on  consumer  products,  and  so  on. 

When,  however,  Executive  Order  11(552  was  issued  by  President 
Nixon,  it  created  new  hopes.  As  the  President  noted  in  his  accompany- 
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ing  statement,  it  was  '"designed  to  lift  the  Aeil  of  secrecy  which  now 
enshrouds  akogether  too  many  papers  written  by  employees  of  the 
Federal  Establishment."  In  what  he  called  a  critically  important 
shift,  the  order  put  the  burden  on  those  who  wish  to  preserve  secrecy 
rather  than  those  seeking  declassification.  And  the  President  appeared 
emphatic  in  his  intention  to  make  the  new  procedures  work.  "The  full 
force  of  my  Office,"  he  said,  "has  been  committed  to  this  endeavor." 

But  now,  on  the  basis  of  the  New  York  Times  experience  over  the 
13  months  since  the  Executive  order  was  issued,  I  must  give  you  a 
weary  and  negative  report.  If  the  veil  of  secrecy  has  been  lifted  at  all, 
only  a  thin  sliver  of  light  now  shows  through.  If  tlie  "critically  impor- 
tant shift"  in  the  burden  for  preserving  secrecy  has  taken  place,  that 
is  barely  evident.  There  is  no  outward  or  visible  sign  that  the  Presi- 
dent has,  in  fact,  committed  the  full  force  of  his  Office  to  this  task.  If 
he  has,  it  has  fallen  on  a  disingenuous  bureaucracy  and  the  intolerable 
abuses  of  the  security  system  that  the  President  spoke  of  have  not  been 
eliminated. 

In  quick  summary,  since  June  1972,  we  have  formally  requested 
declassification  of  51  sets  of  documents,  all  at  least  10  j'ears  old,  and 
many  going  back  25  or  more  yeare.  In  four  cases,  we  succeeded  with- 
out appeal,  one  declassification  coming  just  a  week  ago  after  almost 
10  months  of  effort  on  our  part.  In  another  case,  we  succeeded  only 
after  an  appeal  and  then  a  reappeal.  Another  request  remains  on  ap- 
peal, still  another  is  pending  original  decision. 

That  gives  us  a  batting  average  so  far  of  5  for  49,  or  0.102 — not 
good  enough  even  for  the  minor  leagues.  And,  tliis  meager  10  percent 
success  record  has  come  only  after  persistent  efforts  by  The  Times, 
efforts  which  are  beyond  the  means  of  many  smaller  news  organiza- 
tions, let  alone  individual  scholars  and  members  of  the  public.  We  have 
come  to  conclude,  as  a  result,  that  the  President's  emphatic  order  is 
not  enough,  and  that  in  declassification  as  in  the  American  League, 
what  is  now  necessary  is  a  designated  pinch  hitter,  a  compelling  leg- 
islative response. 

Executive  Order  11652  called  for  tlie  automatic  declassification  of 
most  documents  within  no  more  than  10  years.  Some  materials  could 
be  specifically  exempted,  but  even  these  were  subjected  to  mandatory 
review  if  requested  by  a  member  of  the  public.  . ;  ■  v 

The  Times  sought  to  respond  to  this  opportunity  in  a  serious  fash- 
ion. On  IMonday,  June  5.  4  days  after  the  executive  order  took  effect, 
we  initiated  our  first  of  a  series  of  declassification  requests  which 
amounted  in  all  to  51.  These  were  directed  to  five  agencies,  on  topics 
ranging  from  U.S.  relations  with  the  French  Resistance  in  World 
War  li,  to  the  Bay  of  Pigs. 

It  is  necessary  to  recount  only  a  few  of  the  responses  to  indicate 
why  we  have  come  to  feel  almost  total  frustration  now  that  we  have 
ffone  from  the  President's  commendable  language  to  the  bureaucracy's 
dissembling  or  dilatory  actions. 

The  precise  nature  of  our  experience  has  varied  from  agency  to 
agency,  but  with  the  same  general  result.  After  numerous  exchanges 
of  calls  and  letters,  usually  over  months,  the  buck  is  passed  to  another 
agency;  or  reasonable  conditions  in  the  executive  order  are  used  to 
block  declassification  without  explanation;  or  expensive  charges  are 
proposed;  or  requests  are  denied,  with  an  appeal  suggested,  though 
the  reasons  for  denial — and  hence  for  the  appeal — are  refused. 

One  notable  instance  began  on  June  5  when  we  asked  the  Depart- 
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ment  of  Defense  for  tlie  ooninieiits  of  the  Joint  Cliiefs  of  Staii'  on  the 
]5ay  of  Pigs  operation.  In  a  repoit  dated  July  24,  the  Department 
responded:  "The  JCS  papei's  can  be  identified  and  placed  under  re- 
view." So  far,  so  good.  But  then  on  August  8,  we  were  told : 

It  turns  out  that  the  papers  in  question  are  in  fact  comments  on  documents 
prepared  as  a  review  separate  fr(tni  the  basic  collection  of  documents  which,  as 
you  know,  is  under  the  control  of  the  Central  Intelligence  Agency. 

Wo  responded  to  Defense — protesting  "agile  side-stepping  and 
backpeddling*' — and.  on  August  9,  made  a  neAv  formal  request  to  CIA 
for  the  documents.  Having  received  no  response,  we  wrote  again  on 
September  6,  specifying  particular  interest  in  the  JCS  comments.  On 
September  25,  CIA  replied  that  it  could  not  meet  our  request,  the 
i-easons  given  Avere  a  bureaucratic  tour  de  foi'ce. 

For  one  tiling.  CIA  wi'ot^,  "AVe  do  not  hold  a  specific  group  of 
documents  formally  identified  as  'the  basic  collection.'  "  Second,  while 
tiie  Agency  acknowledged  liaving  a  large  volume  of  documents  re- 
lating to  the  Bay  of  Pigs,  ""^'our  request  does  not  fulfill  the  require- 
ment of  sufficient  particularity  to  fall  within  the  executive  order." 
We  pointed  out  that: 

Identification  of  specific  documents  could  be  made  only  by  employees  of  CIA, 
the  National  Security  Council,  or  the  Departments  of  Defense  and  State.  Merely 
to  cite  a  lack  of  particularity  ...  is  to  seize  a  technicality  to  frustrate  the 
executive  order  and  ignore  the  accompanying  statement  by  the  President. 

Ftirthor,  even  if  we  had  been  able  to  divine  the  identity  of  specific, 
highly  classified  documents  more  than  12  years  old  as  a  precondition 
of  their  being  declassified,  CIA  erected  yet  another  obstacle.  In  the 
same  September  25  letter,  CIA  wrote  that  intertwined  among  the 
documents,  a  large  numl)er  of  references  to  or  reflections  of  intelli- 
gence .soui'ces  and  methods  which  could  be  jeopardized  by  release  of 
these  documents."  Thus,  CIA  argued  that  the  papei's  fell  within  an 
exemption  in  the  executive  order  protecting  intelligence  sources  and 
methods.  To  separate  out  still  sensitive  material,  CIA  wrote,  "is  sim- 
ply not  feasible." 

In  other  words.  Defense  was  prepared  to  review  the  material  for 
declassification,  but  then  backed  off  l>ecause  it  was  in  CIA's  "basic  col- 
lection." CIA  said  it  had  no  "basic  collection."  Xor,  could  it  identify, 
among  the  files  it  did  have,  documents  that  Defense  could  identify. 
And  even  if  it  could  identify  the  documents,  CIA  said  it  was  sure — 
even  without  any  review — that  they  could  not  be  declassified. 

Finally,  at  tlie  end  of  the  letter,  CIA  wrote  that  it  had  consulted 
with  Defense  as  to  the  JCS  comments  on  the  Bay  of  Pigs.  In  this 
specific  instance,  neither  insufficient  particularity  nor  jeopardizing  in- 
telligence sources  could  credibly  be  cited  as  reasons  for  refusing.  But, 
in  the  absence  of  valid  leason  foi-  refusal,  we  were  simply  refused 
without  a  reason.  The  CIA  letter  merel}-  said,  "We  jointly  agree  that 
the  JCS  documents  cannot  be  released."  Only  since  we  appealed  this 
multilayered  denial  has  CIA  relented  somewhat.  In  a  letter  receiA^ed 
just  last  week,  the  Agency  backed  off  its  claim  that  our  request 
lacked  pai'ticularity.  Xow,  on  direction  of  the  appeals  committee,  the 
Agency  says  it  will,  at  least,  conduct  a  complete  review. 

AVe  had  diffei-ent  fi-iisti-atioiis  with  the  Department  of  State,  to 
which  we  sent  requests  for  31  documents.  At  length,  under  some  prod- 
ding from  the  National  Security  Council  staff,  the  Department  at- 
tem[)ted  more  seriously  than  others  to  be  constructive  and  helpful. 
Three  of  our  five  successes  involved  the  State  Department. 
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But  oven  before  this  meaner  achievement,  we  were  suh)iN;ted  to  a 
remarkable  exercise.  On  June  27.  we  received  a  short,  blanket  denial 
of  the  31  requests  previously  made  on  the  grounds  of  insufficient  par- 
ticularity. Then,  the  NSC  staff  urged  State  to  make  at  least  a  gesture 
of  good  faith  compliance — if  not  with  the  Times  requests,  then  at 
least  with  the  President's  order.  State  subsequently  offered  a  new  re- 
sponse. Yes,  the  Department  wrote  us,  it  could  search  for  the  informa- 
tion we  requested,  but  the  Times  would  have  to  foot  the  bill.  Not  the 
bill  for  the  copying,  which  would  make  sense,  but  a  bill  estimated  by 
the  Department  in  the  thousands  of  dollars — for  searching  out  the 
documents  themselves,  which  makes  no  sense.  Aside  from  the  amounts 
involved  which  could  be  prohil)itive  for  the  Times,  and  totally  out 
of  the  question  for  smaller  organizations,  scholars,  or  private  citizens, 
there  are  other  practical  considei-ations.  Even  if  we  agreed  in  advance 
to  pay  open-ended  fees  for  searching  out  the  relevant  documents,  the 
Department  could  not  promise  that  any  of  them  would,  in  fact,  be 
declassified  and  made  availalile  to  us. 

And  even  after  the  payment  of  these  fees,  and  even  if  the  docu- 
ments were  declassified,  there  was  no  way  in  the  world  for  us  to  know 
if  they  were  worth  reporting.  I  can  readily  understand  the  exaspei-a- 
tiou  that  last  June  prompted  Max  Frankel,  then  our  Washington  Bu- 
reau chief,  in  a  letter  to  the  head  of  declassification  at  the  "Whiter 
House,  to  describe  this  all  as  "research  roulette." 

T"ltimatel3%  we  paid  $124  in  research  assessments  and  $70  in  copying 
charges  for  the  three  sets  of  documents  finally  declassified  by  the 
State  Department.  Among  the  copies  charged  for  Avere  European 
newspaper  clippings  that  had  been  classified.  None  of  the  documents 
tui'ued  out  to  be  newsworthy. 

The  single  newsv.'orthy  success  we  have  achieved  so  far  concerned 
the  Gaither  report  on  the  asserted  missile  gap  of  the  late  lO^O's.  Our 
original  request  to  Defense  was  redirected  to  the  National  Security 
Council.  At  length,  the  NSC  rejected  the  requpst  v/ithout  specifying 
a  reason.  We  appealed  to  the  Inter-Agency  Review  Committee  on 
October  22.  Three  months  later,  the  committee  acted  favoi'ably  on 
our  request. 

The  fifth  success  should  not,  ]ierha]:>s.  be  described  as  a  success  at 
all.  It  concerned  a  request  to  several  agencies  for  documents  relating  to 
the  exchange  of  Rudolph  Abel  for  Francis  Gary  PoAvers.  Last  week, 
almost  7  months  after  our  request,  w^e  received  a  set  of  relevant  papers 
fi'om  the  Department  of  Justice.  None  of  these  appear  to  be 
newsworthy. 

Senator  Muskie.  I  regret  to  say  I  must  leave  now.  I  do  have  some 
questions  thourrh  I  wanted  to  put  to  you  aud  I  will  give  those  to  Sena- 
tor Chiles  and  he  will  ask  them. 

I  would  like,  at  this  point  to  state  I  think  your  testimonv  is  in- 
valuable for  the  purposes  of  considering  amendments  to  the  Freedom 
of  Information  Act,  and  T  gather  from  the  remaindei-  of  vour  testi- 
mony that  you  comment  upon  the  proposed  changes.  I  hope  that  either 
5^ou  express  approval  of  them  or  have  constructive  su£T"estions  foi' 
alterino;  them  so  that  we  can  get  at  the  task  of  eliminating  some  of 
the  difficulties  and  frustrations  we  have  had. 

Senator  Cpiiles.  Proceed. 

Mr.  Bancroft.  The  instances  T  have  cited  so  far  illustrate  how  agen- 
cies have  used  (1)  delay;  (2)  "insufficient  particularity:"  (8)  i^ro- 
tecting  intelligence  sources;  and  (4)  costs,  as  obstacles  to  declassifica- 
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rioii  and  disclosure.  The  Defense  Department  provided  us  with  yet 
another.  One  of  our  original  requests  to  that  Department  was  for  the 
answers  to  the  "100  questions"  that  Secretary  Robert  McNamara  issued 
at  the  start  of  his  tenure.  In  response  to  our  request,  the  Department 
said  there  was  not,  "to  the  best  of  our  knowledge"'  any  documentary 
assessment  of  the  answers.  "To  prepare  a  summaiy  at  this  time  woukl 
involve  an  mireasonable  amount  of  work,"  the  Department  wrote. 
Perhaps  so,  but  it  would  have  been  more  credible  had  the  Department 
('\('!i  tried  to  provide  answers  to  some  of  the  questions.  As  it  stands,  the 
Defense  response  invites  the  suspicion  that  the  Department  regai-ds 
punctual  declassification  as  too  much  trouble;  that  conforming  to  the 
strong  views  of  the  President  is  too  much  trouble;  that  informing  the 
])ublic  is  too  much  trouble. 

It  ought  to  be  sufficient,  in  response  to  statements  like  "an  unreason- 
able amount  of  work"  or  to  the  other  bureaucratic  evasions  we  have 
experienced,  to  cite  the  following  words:  "The  many  abuses  of  the 
secui-ity  system  can  no  longei'  be  tolerated.  FuiTdamental  to  our  way 
of  life  "is  the  belief  that  when  information  which  properly  belongs  to 
the  public  is  systematically  withheld  by  those  in  power,  the  people 
soon  become  ignorant  of  tlieir  own  affaii-s,  distrustful  of  these  who 
uiaiuige  them,  and — eventually — incapable  of  determining  their  own 
destinies." 

Tliose  words  come  from  President  Xixon's  statement  accompanying 
the  Executive  order.  They  reflect  an  effort  to  strike  a  reasonable  bal- 
ance between  the  Government's  need  for  confidentiality  and  the  pub- 
lic's right  to  be  informed.  Yet  if  after  the  applicatio2i  of  what  the 
President  called  "the  full  force  of  my  Office,"  the  persistent  efforts  of 
;;  major  nev.spaper  can  pi-oduce  a  production  average  of  only  0.102. 
then  wo  and  the  people  of  this  country  must  loolc  to  Congress  and  the 
coui'ts. 

Given  these  problems  and  the  sad  and  repeated  history  of  unre- 
sponsiveness by  the  governmental  functionaries  from  whom  docu- 
ments have  been  sought  under  the  Freedom  of  Information  Act,  we 
are  especially  pleased  at  the  introduction  of  S.  1142  by  Senator  ]Muskie 
and  others.  We  believe  that  these  amendments  will  have  a  salutary 
effect  on  the  practical  operation  of  the  act  and  will  increase,  although 
Jiot  guarantee,  the  ability  of  the  press  to  obtain  governmental  infor- 
mation which  should  properly  be  in  the  hands  of  the  public. 

Without  specifically  reviewing  each  of  the  changes  which  would 
be  effected  by  the  adoption  of  S.  1142,  I  think  it  may  be  useful  to 
consider  some  of  them  that  we  think  would  be  especially  significant. 
One  of  these  is  the  proposed  amendment  to  section  652A(o)  which 
woidd,  in  effect,  substitute  the  words  "records  which  are  reasonably 
described"  for  "identifiable  recoi'ds."  This  would  help  to  eliminate 
one  of  the  excuses  Vv-hich  uiuvilling  officials  have  repeatedly  used  to 
prevent  disclosure.  One  problem,  obviously,  that  a  journalist  has  in 
seeking  official  records  from  governmental  agencies  is  knowing  pre- 
cisely wliat  records  the  agency  has.  This  was  exemplified  in  the  Bay 
of  Pigs  reauest.  At  least  one  of  CIA's  excuses  in  that  case  would  be 
nuich  less  likely  to  be  sustained  under  the  new  proposed  language. 

Second,  the  amendment  expi-essly  providiiig  that,  in  a  review  by 
tlie  Couit,  the  Court  lias  the  })ower  to  examine  the  contents  of  any 
agency  records  in  camera  in  order  to  determine  if  such  records  or  any 
part  thereof  should  be  withheld  under  one  of  the  statutory  exemp- 
tions, is  a  particularly  important  one. 
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This  amendment  would  meet  and  change  the  decision  of  the  Supreme 
Court  in  the  recent  ruling  in  Environmental  Protection  Agency  v. 
Mhik,  decided  in  January  of  this  year.  In  that  case,  the  Court  in  dis- 
allowing in  camera  judicial  inspection  of  classified  documents  relating 
to  possible  environmental  dangers  of  the  Cannikin  atomic  tests  in  the 
Aleutians  constructed  most  narrowly  the  exemptions  contained  in  the 
Freedom  of  Information  Act.  Justice  Stewart  observed  in  his  con- 
curring opinion  in  that  case  that  Congress:  "has  ordained  unques- 
tioning deferrence  to  the  Executive's  use  of  the  'secret'  stamp." 

Indeed,  Justice  Stewart  observed  that  Congress  had : 

Bnilt  into  the  Freedom  of  Information  Act  an  exemption  that  provides  no  means 
to  question  an  executive's  decision  to  stamp  a  document  "secret.'"  however  cynical, 
myopic  or  even  corrupt  that  decision  might  have  been. 

"We  think  the  Freedom  of  Information  Act,  if  it  is  worthy  of  its 
name  or  declared  purposes,  should  not  be  susceptible  to  such  an  inter- 
pretation. It  is  of  fundamental  importance  that  a  court  have  tlie  power 
to  review  the  contents  of  records  sought  by  newspaper  reporters  and 
that  courts  not  be  bound  by  a  security  classification  placed  upon  docu- 
ments up  to  30  years  ago  by  a  cautious  civil  servant — let  alone  a  "cyni- 
cal, myopic  or  even  corrupt*'  one.  We  urge  the  Congress  to  adopt 
legislation  making  clear  that  courts  are  free  and  even  bound  to  examine 
the  correctness  of  the  classifications  at  the  time  the  demand  for  the 
document  is  made.  That  is  the  important  time.  The  judicial  eye  can 
see  with  clearer  vision  than  a  reluctant  bureaucrat  that  the  need  for 
secrec}',  even  if  real  in  one  year  may  be  nonexistent  the  next :  and  that 
the  public  is  entitled  to  be  aware  of  recent  as  well  as  ancient  liistorv. 

This  amendment,  it  seems  to  us,  is  also  supported  by  Executive  Order 
11652,  which  calls  for  the  separation  of  documents  into  classified  and 
unclassified  portions  where  that  is  practicable.  It  has  been  our  expe- 
rience that  such  a  separation  is  practicable  in  the  vast  majority  of 
cases,  and  that  one  of  the  dismaying  features  of  the  current  classifica- 
tion system  is  that  documents  containing  95  percent  of  material  wliich 
should  never  have  been  classified  at  all  are  classified  "top  secret"  or 
"secret"  }>ecause  of  a  reference  or  a  single  sentence  or  paragraph  con- 
tained in  the  document. 

Similarly,  the  provisions  of  the  proposed  amendments  establishing 
effective  and  binding  time  limits  for  agency  determination  and  apjDeals 
will  be  most  helpful  in  insuring  that  prolonged  delays  of  the  type  that 
we  have  experienced  will  not  frustrate  tlie  purposes  of  the  act.  In  the 
journalistic  field,  stories  that  cannot  be  mm  when  they  are  newsworthy 
often  cannot  be  run  at  all.  Reluctant  officials  are  all  too  aware  of  this. 

We  also  find  most  useful  and  needed  the  proposed  revisions  in  S.  1142 
to  exemption  7  of  the  Freedom  of  Information  Act  so  as  to  exclude 
from  the  exemption  certain  investigatory  records  such  as  scientific 
data,  agency  inspection  reports  relating  to  health,  safety  or  environ- 
mental protection,  and  records  serviuir  as  a  basis  for  certain  public 
policy  statements  of  Government  officials.  There  is  simply  no  reason 
foi'  such  material  to  be  kept  secret. 

That  is  the  end  of  my  prepared  statement.  ^\v.  Chairman.  I  have 
here  a  chart  which  gives  in  some  detail  the  experiences  we  have  had 
in  trying  to  iret  these  documents  out. 

Senator  Chti^,s.  If  you  have  a  copy  of  tliat.  we  would  like  to  attach 
that  as  part  of  the  record.  That  will  be  attached  as  part  of  the  record. 

fThe  uiaterial  referred  to  aliove  follows :] 
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Senator  Chiles.  ]Mr.  I'ancroft,  we  tliank  you  very  much  for  your 
excellent  statement.  I  think  it  would  be  ver}'  helpful  in  trying  to  com- 
pile the  record  on  the  legislation  that  we  are  proposing  amending  the 
Freedom  of  Information  Act  to  include  your  statement. 

From  your  experience  in  attempting  to  have  the  51  historical  docu- 
ments declassified,  can  you  gauge  the  procedural  role  played  by  the  new 
Inter- Agency  Classification  Review  Board  created  by  Order  11652? 

Mr.  Bancroft.  I  think  perhaps,  Mr.  Belair  can  answer  this. 

Mr.  Belair.  The  Inter- Agency  Review  Committee  headed  by  John 
Eisenhov/er  is  just  al)out  tlie  last  great  hope  on  earth  as  far  as  the 
Executive  order  is  concerned.  However,  it  takes  a  long  time  before 
you  can  exhaust  the  procedural  requirements  as  laid  down  in  the  Exec- 
utive order.  You  fii'st  have  to  wait  60  days  for  the  source  of  the  docu- 
ment to  say  no  and  then  you  must  appeal  to  the  same  source  Review 
Committee  so  that  is  another  80  days,  and  then — only  then,  after  the 
80  days — can  you  go  to  the  Inter- Agency  Committee.  There  is  a  pos- 
sibility of  even  further  delay  because  in  the  case  of  one  of  our  requests 
the  CIA  had  stated  in  their  initial  response,  that  is,  the  Review  Com- 
mittee after  the  agency  first  said  no,  they  stated  we  will  do  our  best 
but  it  will  take  more  than  80  days  for  us  to  send  a  response. 

Onl}^  after  that  exhaustive  process  can  we  appeal. 

Senator  Chiles.  What  has  been  your  experience  as  to  the  time  nec- 
essary for  the  Inter- Agency  Review  Committee  to  render  a  decision  1 
Not  the  time  getting  there,  but  actually  when  they  get  it? 

]Mr.  Belair.  I  found  in  the  one  appeal  which  we  made  it  was  almost 
shockingly  expeditious — it  was  something  like  2  weeks. 

Senator  Chiles.  I  see.  So  you  haven't  experienced  any  delay  once 
you  got  there  in  the  one  instance  ? 

Mr.  Belair.  Indeed,  we  did  not.  In  fact,  in  pursuing  the  matter  in- 
formally on  the  telephone  with  one  of  their  representatives  he  said, 
why  don't  you  send  us  more  of  this  kind  of  thing  because  we  welcome 
the  opportunity  to  discharge  our  function  and  so  I  am  waiting  for  the 
expiration  of  the  90  days  for  a  couple  of  more. 

Senator  Chiles.  Mr.  Bancroft,  do  you  have  an  estimate  of  what  is 
tlie  cost  to  the  New  York  Times  for  these?  You  submitted  the  one 
bill,  which  you  paid  the  Government  for. 

Mr.  Bancroft.  Well,  it  was  a  major  effort  by  Mr.  Belair,  who  was 
assigned  by  the  head  of  our  Washington  bureau,  to  follow  this  thing 
through.  He  has  been  doing  this  now  from  last  June  5  right  up  to  the 
present  time.  He  had  very  little  opportunity  to  do  his  normal  work  in 
the  bureau.  His  byline  hasn't  apjieared  in  the  paper,  as  it  normally 
does,  lately  because  of  his  preoccupation  with  this  task. 

Mr.  Belair.  From  June  mitil  Novemlx^r,  that  is  true,  but  come 
November  I  won't  say  we  ga\e  that  up,  but  from  that  point  on  it  will 
be  in  other  hands. 

Senator  Chiles.  Have  you  considered  any  legal  fees? 

Mr.  Bancroft.  Legal  fees  we  might  incur  under  the  appeals? 

Senator  Chiles.  That  is  right. 

iVIr.  Bancroft.  No;  we  really  haven't  thought  of  that. 

Senator  Chiles.  I  see.  In  your  statement,  you  speak  of  the  National 
Security  Council's  statf  prodding  and  urging  the  State  Department 
and  the  results  of  that  prodding.  Does  that  indicate  to  you  that  the 
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Xational  Security  Council  plays  a  special  role  in  this  classification 
])rohlem  frenerally  ? 

Mr.  Baxcuoi-t.  Yes,  the  National  Security  statf  has  been  most  help- 
ful in  the  form  of  Mr.  David  Young,  who  is  the  head  of  the  Declassifi- 
cation Staff. 

Senatoi-  (^iriLr.s.  Do  you  think  wo  should  consider  makine:  that  role 
statutory^  Would  it  be  he]i)ful  to  have  one  central  airency,  acting  as 
the  overall  supervisor  in  classification  and  declassification  of  records? 

Mr.  Baxcroft.  My  own  reaction  to  that  is  it  should  be  enough  where 
an  Executive  order  is  issued  by  the  Chief  Executive  of  the  executive 
blanch  of  the  Government  to  tell  the  people  in  the  governmental  agen- 
cies what  they  ought  to  be  doing.  I  can  see  great  advantage,  of  course, 
ill  having  some  form  of  congressional  oversight  to  see  that  the  orders 
of  the  Executive  ai-e  carried  out  and  that  might  be  an  opportunity 
for  some  form  of  legislation  to  get  Congress  in  on  the  act  more  than 
it  is  right  now. 

Senator  Chiles.  On  another  question,  as  you  know  Senator  Muskie 
has  already  expressed  a  great  concern  with  the  administration's  new 
})roposal  to  recodify  the  Federal  Criminal  Code  provisions  which  in- 
volve national  security.  I  can  see  these  as  a  great  threat  to  the  fii^st 
amendn^ent.  An  editoi'ial  in  the  Times  has  showed  this  same  concern. 
The  Attorney  General  has  agreed  to  rotui'n  and  testify  on  these  par- 
ticular proposals,  but  I  wonder  if  you  have  given  them  any  study  and 
care  to  comment? 

Mr.  Baxchoft.  We  had  given  them  study,  of  course,  before  we  wrote 
the  editorial  that  appeared  in  yesterdays  jiaper,  and  that  does  express 
the  opinion  of  the  Times  on  that  proiiosal.  We  think  it  does  trespass 
unacceptably  on  the  first  amendment.  We  think  it  is  undoubtedly  going 
to  have  a  chilling  effect  on  conscientious  Government  officials  who  nec- 
essarily in  the  noi-mal  work  they  do,  establish  relationships  with  news 
reporters.  It  is  going  to  make  investigatory  reporting  almost  impos- 
sible and  it  is  just  a  further  extension  of  the  type  of  secrecy  in  Govern- 
ment tliat  we  obviously  do  not  like. 

AVe  don't  want  freedom  of  the  press  for  the  benefit  of  the  press.  We 
want  freedom  of  the  press  for  the  benefit  of  the  people,  and  the  people 
under  this  pr'oposed  bill  would  not  get  the  information  that  they  need 
to  understand  what  activities  of  (jovernment  are  going  on.  It  is  much 
too  broadly  drafted  and  it  would  in  our  view  require  very  substantial 
chancres  to  bring  it  back  into  the  system  we  have  in  this  country 

Senator  Chiles.  Well,  we  thank  you  very  much  for  your  comments. 
A  copy  of  the  editorial  was  placed  in  the  record  yesterday,  so  that 
will  appear.^ 

Mr.  Miller? 

Mr.  Miller.  May  I  ask  some  questions? 

Senator  Chiles.  Yes. 

Mr.  Miller.  Mr.  Bancroft,  I  am  not  here  in  my  capacity  as  a  con- 
sultant to  the  subcommittee,  but  I  would  like  to  ask  you  a  couple  of 
questions,  if  I  may  ? 

Mr.  Bancroft.  Certainly. 

Mr.  Miller.  One  is  the  extent  to  which  you  would  advocate  a  similar 
type  of  opening  up  of  other  branches  of  Govenmient  in  addition  to 
the  executive  branch.  I  take  it  from  your  comments  you  are  speaking 

^Seep.  14. 
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mainly  as  to  the  executive.  I  tliink  tlie  Congress  has  certainly  a  prob- 
lem here  as  well. 

Senator  Chiles  has  mentioned  a  conple  of  these  problems,  and  I 
think  we  should  recognize  there  is  a  problem  with  the  courts  as  well. 
Would  you  care  to  comment  on  both  the  Congress  and  the  courts— and 
I  am  speaking  not  so  much  of  the  judicial  practices  themselves,  but, 
for  example,  something  which  your  paper  docs  not  cover,  namely  the 
activities  of  the  Judicial  Conference  of  the  Vnited  States.  Would  you 
care  to  comment  on  the  application  of  the  Freedom  of  Information  Act 
in  the  other  branches  of  Government  as  well  ? 

Mr.  Bancroft,  I  think  as  a  generality.  Professor  Miller,  we  favor 
all  sorts  of  sunshine  and  not  only  sunshine  in  the  legislative  processes 
under  Senator  Chiles'  bill,  but  sunshine  in  every  aspect  of  Government. 
This  is  the  essential  element  of  democracy  in  this  country. 

As  to  the  specific  question  about  the  Judicial  Conference,  I  am  not 
sure  really  that  I  know  enough  about  it  to  have  an  intelligent  comment 
on  that. 

Mr.  Miller.  Tlie  working  papers  of  the  Judicial  Conference  on  the 
new  rules  of  evidence  which  Congress  now  has  under  consideration 
are  not  available  to  the  public  generally,  I  understand,  or  to  the  press. 
Do  you  think  that  they  should  be  ? 
Mr.  Bancroft.  Yes. 

Mr.  jV'Iiller.  That  is,  available  to  the  connnittees  that  worked  on  the 
new  rules  of  evidence? 

Mr.  Bancroft.  Mr.  Miller.  I  would  think,  yes,  there  is  no  doubt  they 
should  be  a  part  of  this  whole  process.  These  rules  of  evidence  are 
going  to  become  part  of  the  procedures  in  the  Federal  courts. 

]\Ir.  MiLi>ER.  These  are  the  background  ]:)apers,  now,  and  not  the 
rules  themselves  I  am  talking  about.  The  reason  I  asked  that  is  because 
I  do  have  some  specific  knowledge  about  the  fact  that  the  iudges.  the 
courts,  the  administrative  offices  of  the  courts  refuse  to  divulge  this 
information  to  the  public  and  to  scholars  and  to  the  press.  And  I  would 
like  to  think  that  the  record  should  reflect  that  the  prol^lem  exists 
beyond  the  executive  branch. 

A  separate  question  I  would  like  to  pursue  just  a  I)it  is  the  cost 
accounting  factor.  How  much  does  it  cost  the  New  York  Times  to 
pursue  one  of  these  requests  for  information  on  a  cost  accounting 
basis,  that  is,  all  of  the  costs  of  your  time,  all  of  the  cost  of  the  execu- 
tives* time,  all  of  your  audito7-s'  time,  and  everything  else  ?  You  are  a 
wealthy  newspaper,  but  would,  say,  the  Peoria  Bugle  be  able  to  afford 
it  ?  That  is  what  I  am  asking  you  ? 

Mr.  Bancroft.  T  think  the  answer  is  cleaily  "no."  The  Peoria  Bngle 
or  any  otlier  similar  newspa]')er  wouldn't.  We  have  not  made  an  effort 
to  determine  the  cost  involved  in  these  things. 

Mr.  Belair.  The  Peoria  Bugle  to  begin  with  could  not  make  tlie 
commitment  that  we  have  made  with  a  test  in  mind.  In  otiier  words,  the 
way  the  Executive  order  works,  you  state  in  Avriting  that  you  will 
assume  all  costs  of  identification,  location,  and  review.  Of  course  when 

it  gets  up  to  to])side  that  fellow  doesn't  work 

]Mr.  Miller.  Excuse  me,  but  in  other  words,  we  are  talking  about 
freedom  of  information  for  the  wealthy  membei's  of  the  media  only? 
•'^  Mr.  Bancroft.  We  have  complained  about  it  as  strongly  as  we  can. 
The  shoe  should  be  on  the  other  foot,  namely  that  those  who  mis- 
classify  it  should  beai-  the  expense  of  correcting  the  error. 
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Mr.  MiLLF.R.  All  lioht,  tliat  leads  to  my  final  question.  This  I  know 
will  i)robably  hit  you  cold  as  such,  but  J^enator  Chiles  is  aware  of  tlie 
provisions  in  the  impoundment  control  bill  which  provides  that  a 
lawyer  for  the  General  Accounting  Office  as  the  representative  of  Con- 
gress, contest  specific  impoundments.  What  would  be  your  position  on 
establishing  a  similar  lawver?  In  other  words,  a  sort  of  lawyer  for  the 
])eople  paid  for  by  public  funds  to  ccmtest  specific  refusiils  of  in- 
foi-n'.ation  f 

Mr.  I^AXCROFT.  Well,  I  think  we  would  favor  it  very  strongly.  I 
mean,  we  thought  it  was  totally  unconscionable  and  unacceptable  for 
the  State  Dei>ai1:ment  which  was  the  agency  involved  in  the  particular 
case  we  had.  to  make  us  give  them  an  open-ended  connnitment  that  we 
would  ])ay  whatever  costs  Avere  incurred  by  the  State  Department  in 
lesearching  the  documents  that  we  asked  for.  We  were  told  bv  the 
jjeople  in  the  Dejiaitment  of  State  that  this  would  he  m  the  thousands 
of  dollars  and  might  very  well  run  into  five  figures.  We  didn't  know 
what  the  cost  was  going  to  be.  We  wanted  the  documents 

Senator  ChiiJ':s.  I  might  say,  we  have  some  testimony  before  the 
Appropriations  Committee  on  the  Freedom  of  Information  Act  in  a 
cou])le  of  situations  where  they  decided  they  were  going  to  see  what 
kind  of  information  they  could  get  in  regard  to  background  papers 
and  in-house  documents  that  govern  how  you  collect  money  and  what 
procedures  you  would  take  and  how  you  would  comjjromise  a  claim 
and  they  did  stand  in  the  thousands  of  dollars  to  obtain  this  testi- 
mou}-,  this  information;  most  of  which  should  have  been  readily  avail- 
able. 

]Mr.  ^IiLLER.  Thank  you. 

Senator  Chiles.  Than.k  you  very  mucli. 

We  will  adjourn  our  hearing  mitil  10  o'clock  tomorrow  morning. 

[Wheieu])on  at  1 :10  p.m.,  the  subcommittees  recessed  to  reconvene 
at  10  a.m.,  Thursday,  April  12.  1973.] 
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THUHSDAY,   APRIL   12,    1973 

U.S.  Senate,  Suhoommittee  on  Intergovernmental 
Relations,  Commit^fee  on  Government  Operations; 
subcomimitiee  on  separation  of  powers.  commitl'ee 
ON  THE  Ji'dktary;  Subcommittee  on  Administrative 
Practice  and  Procedure,  Committee  on  the  Judi- 
ciary, 

Wash  Ington.,  D.C. 

The  subcoinmittee  met.  piii^iuant  to  recess,  at  10:10  a.m.,  in  room 
0202,  Dirksen  Senate  Office  Building,  Senator  Edward  M.  Kennedy 
presiding. 

Present :  Senators  Kennedy.  Ervin,  Muskie,  and  Kotli. 

Also  present:  Ivufus  L.  Edmisten,  chief  counsel  and  staff  director; 
Tehna  P.  Moore,  executive  assistant;  Walker  F.  Nolan,  Jr.,  counsel; 
Joe  L.  Pecore.  assistant  counsel ;  Alexander  ]\I.  Bickel  and  Arthur  S. 
IMiller,  consultants,  sulx-onnnittee  on  Sei:)aration  of  Powers;  Thomas 
M.  Susman,  assistant  counsel,  SulK-onnnittee  on  Administrative  Pi-ac- 
tice  and  Procedure,  Committee  on  the  Judiciaiy;  Alvin  From,  staff 
dii'ector:  Alfred  Friendly,  Ji'.,  counsel:  Lucinda  T.  Dennis,  chief 
clei-k,  Subcommittee  on  Intei-govei-nmental  Relations,  Committee  on 
( ro\ei-nment  Operations. 

Senator  Kennedy.  The  committee  will  come  to  order. 

Opening  Statement  of  Senator  Kennedy 

Despite  attempts  by  the  Executive  to  relegate  Congress  to  the  posi- 
tion of  a  lesser  branch  of  Govei'iiment.  our  skillfully  molded  constitu- 
tional scheme  contemplating  checks  and  balances  among  the  three  co- 
equal branches  seems  to  be  withstanding  substantial  attack. 

Two  months  ago  a  Justice  De]:)artment  spokesman  advocated  at  a 
Senate  hearing  the  theorv  that  the  I^resident  has  the  inherent  power 
to  iini)ound  appro])riated  funds,  i-egardless  of  the  mandates  of  Con- 
gress and  the  express  terms  of  the  Constitution.  Congressional  com- 
mittee chairmen  joined  a  lawsuit  challenging  the  President's  impound- 
ment of  hiij-hway  funds,  and  the  judiciary  began  to  return  the  scales  to 
bahince :  The  Federal  courts  have  now  ruled  the  administration's  im- 
poundment action  unlawful. 

During  tlie  past  few  months  the  administration  has  been  attempting 
prematurely  to  dismantle  OEO,  a  program  established  by  Congress  to 
remain  operational  at  least  until  the  end  of  June.  Yesterday  the  Fed- 
eral courts  upheld  the  will  of  Congress  and  iiilecl  that  this  P^xecutive 
action  contravened  its  mandates.  The  untimely  destruction  of  OEO  was 
enjoined. 

(173) 
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Just  this  past  Tiiosday  the  Attorney  Generul  proposed  to  these 
ronmiitteos  a  tlieory  of  executive  privileo-e  that  would  allow  the  Presi- 
dent to  exercise  completely  unchecked  and  unreviewable  control  over 
the  withholding  of  witnesses  and  documents  from  congressional  ex- 
amination. Founded  in  neither  reason  nor  law  nor  history,  this  theory 
tlireatens  again  to  throw  out  of  kilter  the  usually  cooperative  and 
balanced  relationship  between  the  legislative  and  executive  branches. 

There  will  be  a  confrontation,  but  I  believe  that  again  the  ultimate 
battle  may  be  before  the  third  branch — the  Federal  judiciary.  ]\Ir. 
Xixon  has  suggested  a  couit  test  of  his  assertion  of  privilege,  and  so 
do  I. 

But  I  think  Congress  can  pave  the  way  for  this  battle.  Congress 
can  define  the  jurisdiction  of  the  Federal  courts  and  give  standing  to 
aggrieved  parties  so  that  those  courts  might  fashion  appropriate 
remedies.  In  recent  years  Congress  has  more  frequently  written  into 
laws  provisions  which  allow  private  parties  to  take  their  cases  against 
the  executiA'C  branch  to  court.  The  Freedom  of  Information  Act  is 
one  such  hiAv.  In  that  act,  which  is  one  of  the  focal  points  of  these 
hearings  today.  Congress  responded  to  the  public  outcry — reflected 
in  a  1951  report  to  the  American  Society  of  Newspaper  Editors — that 
there  was  "Xo  enforceable  legal  right  in  the  public  or  press  to  inspect 
any  Federal  nonjudicial  record."  Congress"  resi)onse  took  the  form  of 
section  3(c)  of  the  Freedom  of  Information  Act.  providing  that  "on 
complaint,  tlie  district  court  of  the  Ignited  States  *  *  *  has  jurisdiction 
to  enjoin  the  agency  from  withholding  agency  records  and  to  order 
the  production  of  any  agency  records  improperly  withheld  from  the 
complaint.''  '  '  L- 

I  would  like  to  suggest  for  the  consideration  of  these  committees, 
and  invite  response  to  this  proposal  from  the  witness  today,  that 
Congress  consider  passing  legislation  explicitly  gTanting  jurisdiction 
in  the  Federal  courts  to  hear  claims  by  Congress  of  executive  abuse 
of  the  privilege  doctrine,  giving  power  to  the  courts  to  order  produc- 
tion o^  records  or  witnesses  improperly  withheld  from  Congress,  and 
providing  standing  to  congressional  committees  to  sue  in  their  own 
names  to  compel  such  production  of  records  or  witnesses.  The  stand- 
ing rules  of  the  Senate  already  authorize  a  committee  to  bring  law- 
suits "if  the  committee  is  of  the  opinion  that  the  suit  is  necessary  to 
the  adequate  performance  of  the  powers  vested  in  it  or  the  duties  im- 
posed upon  it."  This  rule  further  allows  the  committee  to  be  repre- 
sented by  such  attorneys  as  it  may  designate.  To  eliminate  possible 
complexities,  the  rule  should  probably  be  amended  to  allow  the  com- 
mittee to  sue  in  its  OAvn  name  rather  than  in  the  name  of  the  IJnited 
States. 

It  seems  to  me  that  this  would  be  entirely  constitutional,  since  Con- 
gress would  not  be  attempting  to  impose  on  the  executive  its  sub- 
stantive views  as  to  the  scope  and  limitations,  or  even  existence,  of  an 
executive  privilege.  The  courts  would  decide  this  issue.  Committees, 
I  believe,  would  not  abuse  this  process ;  and  while  an  individual  mem- 
ber could  not  utilize  this  act  to  obtain  withheld  information,  neither 
Avould  the  process  of  the  entire  Congress  or  even  one  House  be  neces- 
sary to  facilitate  its  use.  The  judiciary  would  be  asked  only  to  fulfill 
its  traditional  role  in  ruling  on  the  respective  powers  of  Congress 
and  the  executive  under  the  Constitution.  :■ 
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Perliaps  when  we  have  sojiie  of  our  distinguished  witnesses  here 
this  uiorninfr.  Congressman  Moorhead  and  othei-s  who  have  given 
thought  to  this  whole  question,  they  might  be  prepared  to  react  to  this 
suggestion. 

Senator  Thurmond  is  at  an  Armed  Services  Conunittee  meeting, 
and  lie  has  an  opening  statement.  We  will  place  that  in  the  record 
at  this  point. 

[The  stat^^ment  of  Senator  Strom  Thurmond  follows :] 

Statement  of  Ho\.  Strom  Thurmond,  a  U.S.  Senator  From  the  State  of  South 

Carolina 

.Ml',  ("liaimian.  I  am  pleased  to  take  part  in  this  joint  meeting  of  the  Aclminis- 
trarive  rrai-tice  and  Pr(x-ednre  Subcommittee,  the  Separation  of  Powers  Sub- 
committee, and  the  Inter?:(<vernmeiital  Relations  Subcommittee  as  we  examine  the 
issues  of  freedom  of  information,  governmental  secrecy,  and  executive  privilege. 

As  ranking  minority  member  of  the  Administrative  Practice  and  Procedure 
SulK,'ommittee,  which  exercises  oversight  responsibilities  for  the  Freedom  of  In- 
formation Act,  I  will  direct  my  remarks  primarily  to  this  issue. 

In  ISL'-J.  James  Madison  succincrly  pointed  out  that  a  fundamental  premise  of 
our  representative  form  of  government  involves  the  free  flow  of  information  to 
tlie  puldic.  President  Madison  wrote:  "...  a  people  who  mean  to  be  their  own 
governors  must  arm  themselves  with  the  power  knowledge  gives.  A  iM>pular  gov- 
ernment-, without  iK>pular  information  or  the  means  of  requiring  it,  is  but  a 
prologue  to  a  farce  or  a  tragedy  or  itoth." 

Mr.  Chairman,  the  Freedom  of  Information  Act,  as  embodied  in  5  U.S.C.  Sec. 
5i5J.  represents  an  effort  to  require  the  availability  of  executive  branch  records 
to  the  public.  Specific  exempti(ms  are  necessarily  made  for  the  interests  of  na- 
tional security,  internal  practices  of  an  agency,  confidential  and  privileged  infor- 
mation, unwarranted  invasions  of  per.sonal  privacy,  and  law  enforcement  in- 
vestigatory files.  I  do  not  tliink  that  any  reasonable  man  can  deny  that  certain 
governmental  activities  must  be  carried  out  privately.  As  a  retired  Major  Gen- 
eral in  the  Army  and  the  ranking  minority  meml>er  of  the  Senate  Armed  Services 
Conunittee,  I  can  attest  to  the  need  for  governmental  privacy  in  national  security 
matters. 

I  do  not  believe  that  any  reasonalile  man  can  (luestion  tiie  general  spirit  of  a 
law  which  protects  the  public's  right  to  know  about  its  government's  functions. 

Reiisonable  men  can  differ,  however,  in  how  to  balance  the  people's  neetl  to 
know  with  the  dangers  of  disclosure.  They  can  differ  in  the  methods  used  to  decide 
what  information  should  lie  withheld  or  released,  and  in  how  to  keep  bureaucrats 
from  employing  their  authority  as  a  political  weapon.  The  Freedom  of  Informa- 
tion A<t  and  its  application  raise  complex  and  legal  and  administrative  questions. 

The  right  of  tlie  public  to  have  access  to  imclassified  and  unprivileged  material 
is  not  a  partisan  matter.  This  right  transcends  political  affiliations  and  ideological 
beliefs  which  are  commensurate  with  our  form  of  government.  It  is  totall.v  alien 
to  our  way  of  life  to  allow  the  government  to  manage  the  news  or  to  make  deci- 
sions without  public  accountai)ility.  Instances  of  withholding  governmental  in- 
formation from  the  public  must  be  the  exception,  and  not  the  general  rule;  and 
such  instances  must  lie  tolerated  only  when  tliere  is  a  compelling  national  interest 
such  as  national  security  or  the  other  grounds  enumerated  in  the  Freedom  of  In- 
formation Act. 

As  we  analyze  the  effectiveness  of  this  law.  our  ultimate  objective  should  be 
fourfold. 

First,  we  must  anticipate  methods  to  clarify  the  vague  language  of  the  statute 
in  order  to  make  it  more  responsive  to  an  open  .society.  We  uui.st  iiLSure  that  the 
average  citizen  can  take  advantage  of  the  law  to  the  same  extent  as  the  giant 
corporations  with  large  leg.il  staffs.  Often,  the  average  citizen  has  foregone  the 
legal  remedies  supplied  by  the  .\ct  becau.se  he  has  had  neither  the  financial  nor 
legal  resources  to  pursue  litigation  when  his  Administrative  remedies  have  been 
exhausted.  For  this  reason,  we  should  study  the  feasibility  of  recovery  of  reason- 
alile attorneys'  fees  and  costs  in  the  discretion  of  the  Court. 

Secondly,  we  should  study  the  effect  of  any  unreasonable  encumbrances  on  the 
governmental  process  by  requests  for  information. 
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Thirdly,  we  should  look  into  the  problem  of  the  time  factor  and  encourase 
timely  action  on  requests  for  information.  Often  the  lapse  of  time  or  unjustifiaMe 
delay'  renders  the  information  useless.  Time  limits  for  responses  to  reipiests, 
denials,  or  appeals  deserve  careful  consideration. 

Fourthly,  if  we  expect  the  executive  departments  to  respond  in  an  effects^ 
manner  to' the  mandate  of  the  law,  we  should  look  into  the  problem  of  professional 
manpower.  We  should  examine  the  need  for  greater  manpower  to  implement  the 
Act. 

Mr.  Chairman,  I  have  cited  only  a  few  of  the  problems  that,  in  my  judgment, 
we  should  consider  in  examining  the  Freedom  of  Information  Act.  Other  prob- 
lems, such  as  search  fees,  coordination  of  efforts  among  the  executive  agencies, 
and  requirements  for  reasonably  identifialde  requests,  deserve  our  attention. 

The  continued  success  and  desirability  of  rhis  law  depend  upon  the  effective 
implementation  of  procedures  to  strike  the  balance  between  the  right  of  the 
people  to  know  and  the  necessity  for  government  to  conduct  some  of  its  affairs 
in  private. 

The  substantive  rule  provides  for  this  balance,  but  the  procedural  rules  are 
.iust  as  important.  To  overload  the  agencies  with  undue  procedural  requirements 
will  thwart  their  effectiveness,  but  a  failure  to  provide  the  public  with  proper 
avenues  of  redress  will  impede  the  substantive  mandate. 

I  am  convinced  that  a  well-informed  citizenry  is  the  best  safeguard  against 
tyranny.  Conversely,  a  bureaucrat,  whose  work  is  immune  from  public  scrutiny, 
can  hold  the  power  to  stifle  individual  liberty. 

The  recommendations  which  we  derive  from  these  hearings  can  prove  to  lie  a 
catalyst  for  improving  the  Freedom  of  Information  Act.  I  am  hopeful  this  will 
be  the  result. 

Senator  Kknnedy.  Our  first  witness  tliis  mornino;  is  Cono:ressmri]i 
William  S.  Moorhead,  riiairman  of  tlie  House  Subcommittee  on  For- 
eign 0])erations  and  Government  Information.  Conijressman  Moor- 
head became  chairman  of  that  subcommittee,  which  has  the  counter- 
part jurisdiction  in  the  House  to  the  Senate  Administrative  Practice 
Subcommittee,  in  April  1971  and  has  held  extensive  hearinfrs  on  Gov- 
ernment information  issues  over  tlie  past  2  years.  Conofressman  Moor- 
head is  the  author  of  the  proposed  iimendments  to  the  Freedom  of 
Information  Act,  which  I  joined  Senator  Muskie  in  introducino:  in  the 
Senate,  and  brinp-s  to  this  hearinir  considerable  experti:^e  on  the  sub- 
jects we  are  considerino-. 

We  welcome  you  here  this  morninff. 

T  undei-s<-and  you  had  14  days  of  hearinirs,  Cono-ressman.  in  the 
House  of  Representatives  on  this.  We  admire  you  for  your  diligence 
and  hard  work,  and  look  forward  to  what  T  am  sure  is  enormously  in- 
formed testimony. 

STATEMENT  OF  HON.  WILLIAM  S.  MOOHHEAD,  CHAIEMAN.  FOR- 
EIGN OPERATIONS  AND  GOVERNMENT  INFORMATION  SUBCOM- 
MITTEE, COMMITTEE  ON  GOVERNMENT  OPERATIONS,  U.S.  HOUSE 
OF  REPRESENTATIVES 

Mr.  MooRTiEAD.  ]\rr.  Chairman,  our  subcommittee  has  hehl  a  lot 
of  hearings  in  this  area.  T  don't  know  that  we  have  produced  last- 
inff  results.  althouo;h  I  think  your  comment  on  the  court  decision  of 
today  mav  be  a  symbol  that  tlie  pendulum  swinsrinof  toward  abuse  of 
thft  executive  power  may  be  turned  oT-oui^d.  I  certainlv  h.one  that  is  so. 

Mr.  Chairman,  I  ffi'ei^tly  appreciate  the  op])ortunity  to  testify  at 
this  joint  meeting  of  these  impoi-tant  subcommittees  today  on  a  sub- 
ject which  is  central  to  the  basic  concept  of  democracy.  At  no  time  in 
recent  years  has  the  problem  of  Government  secrecy  so  pervaded  our 
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political  process.  The  tiig:-and-pull  between  the  executive  and  leg-isla- 
tive  branches  which  is  l)uilt  into  oni-  system  sei'ves  a  useful  function 
if  normal  checks  ami  bahmccs  are  operational  and  unimpaired. 

No  matter  what  political  party  is  in  control,  the  free  flow  of  in- 
foimation  necessary  in  a  democi-atic  society  is  not  an  issue  of  polit- 
ical partisanship.  Administrations  have  Jiistorically  abused  their 
power  to  control  public  and  congressional  access  to  the  facts  of  gov- 
ei-nment.  Administrations  of  both  parties  have  claimed  some  form  of 
an  executi\e  privilege  to  hide  infonnation.  The  conflict  is  not  on  parti- 
san political  grounds  but  on  constitutional  grounds  between  the  leg- 
islative and  executive  ])ranches  of  (Tovei-nment.  An  indication  of  this 
is  the  fact  that  eight  Republican  members  of  our  committee  have  co- 
sponsored  legislation  to  limit  or  restrict  the  use  of  executive  privilege. 

And  I  understand  that  the  leader  of  the  Iwcpublican  conference  in 
the  House  came  to  testify  before  these  sulx-ommittees  yesterday,  again 
indicating  that  this  is  not  a  partisan  political  issue.  -  ' 

]?ut  tJiis  admijiistration  has  reversed  the  trend  away  from  the  most 
blatant  abuses  of  executive  privilege.  This  administration  has  turned 
our  system  of  (rovei-mnent  backward,  back  down  tlie  path  wliich 
leads  to  an  all  powerful  political  leader — call  him  president,  dictator, 
or  king — who  ai-rogates  unto  himself  the  right  to  know  and  against 
the  elected  representatives  of  the  people  whether  in  a  parliament  or 
a  congress. 

A  recent  Congressional  Reseai'ch  Service  study  made  for  the  House 
Foreign  Operatioirs  and  (Government  Information  Subcommittee 
points  out  tliat  the  growth  of  the  claim  of  executive  privilege  to  hide 
the  facts  of  Government  really  began  in  1954  during  the  Eisenhower 
administration.  I  would  like  to  submit  a  copy  of  this  study  foi-  the 
lecord. 

[See  "The  Present  limits  of  'Executive  Piivile.oe'.""  Appendix,  Vol- 
ume III  of  these  hearings.  Executive  Privilege.  Part  ?>,  Congressional 
Renortsand  Research.] 

Congressman  John  E.  Moss,  the  former  chairman  of  our  subcom- 
mittee, was  responsible  for  convincing  three  Presidents  to  limit  the 
use  of  executive  privilege  to  a  })ersonal  claim  of  power,  and  the  claim 
was  used  sparingly  against  the  Congress  by  Presidents  Kennedy  and 
Johnson. 

The  CRS  study  reveals  that  President  Nixon  has  thus  far,  set  an  all- 
time  record  in  utilizing  tlie  dubious  doctrine  of  executive  privilege.  It 
also  shows  that,  despite  his  wi'itten  assura)ice  to  our  subcommittee  in 
April  1969  that  he  would  adopt  the  same  Kennedy-Johnson  <iround 
rnles  limiting  its  use.  such  rules  have  been  viohited'by  administration 
subordinates  at  least  1 5  times. 

I  liave  alwavs  felt  that,  wliile  the  Executive  has  no  inherent  I'ight  to 
witlihold  anything  from  tlie  Congress,  a  spii-it  of  comitv  aiid  recog- 
nitio!)  of  the  need  for  certain  confidences  and  privacy  between  the 
branches  has  led  the  Congress  to  i-ecognize  privileged  communicatioTis 
between  the  President  and  his  closest  advisers.  This  is  the  way  it  should 
be— but  only  if  this  spirit  of  coopei-ation  is  not  abused  by  either  bi'anch. 

Unfoi-tunately,  the  present  administTation  has  bnilt  a  stone  wall 
between  itself  and  the  Congress.  This  wall,  much  like  the  one  in  Berlin, 
has  grown  stone  1)y  stone  mitil  on  Marcli  12,  197H,  Mr.  Nixon  cai:)ix'd 
it  off  with  an  amazing  ''blanket  privilege"  proclamation,  extending  to 
the  entire  executive  branch.  As  I  understand  the  new  theorv,  it  applies 
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to  all  past,  present,  and  future  White  House  aides  who  inig:ht  be  sum- 
moned to  testify  befoi-e  cono-ressional  coininittees.  Thus,  if  a  President 
wanted  to  keep  secret  the  nunil>er  of  roses  in  the  White  House  garden 
in  the  interests  of  national  security,  under  the  Xixon  claim,  he  could 
in\oke  the  priA'ilege  on  behalf  of  his  close  '"personal  adviser,"  the 
White  House  cjardener,  and.  accordino-  to  a  Justice  Depaitment  witness 
before  our  sulx'ommittee.  this  decision  would  not  be  subject  to  review  by 
Conari'ess  or  court. 

Incidentally,  at  that  point,  Mr.  Chairman.  I  think  that  at  tlie  very 
least  your  suo^gestions  that  these  claims  should  l^e  re\-ievvable  by  a 
court  is  far  preferable  to  the  present  claim  of  the  Justice  Department 
that  the  Executive's  decision  is  final  and  not  subject  to  review.  Tiiis 
is,  I  think,  really  arroiratiuo-  to  himself  the  rule  of  man  instead  of  the 
rule  of  law. 

Such  Wliite  House  policies  and  claims  are  as  ridiculous  as  their 
claims  that  executive  privilejre  is  an  historical  doctrine  that  dates  back 
200  yeai^s. 

^ir.  Chairman,  before  turnino-to  a  discussion  of  freedom  of  informa- 
tion matter-s,  I  must  comment  on  the  amazingly  arrogant  performance 
by  the  Atitomey  General  befoi'e  this  panel  last  Tuesday  and  on  his 
ex[>osition  of  the  administi'ation's  doctrine  of  the  "divine  right"  of  the 
Presidency.  I  submit  that  this  is  a  doctrine  of  monarchical  origin  at 
l)est,  or  at  worst,  a  totalitarian  dogma  espoused  by  "banana-republic" 
dictatorships. 

Our  system  of  government  places  the  ultimate  power  in  the  hands 
of  the  people.  Congress  is  the  people's  representati\'e  in  the  exercise 
of  that  power  for  the  public  good.  All  of  us  have  been  elected  by  our 
consitituencie-s  and  have  taken  an  oath  to  cany  out  that  solemn  obliga- 
tion. I'nlessthey  have  changed  the  law  school  cui^riculum  sinf*e  my  day, 
ours  is  still  a  government  of  laws,  not  men.  I  never  thought  the  day 
Avould  come  when  any  Attorney  General  of  the  United  States  could 
have  the  audacity  to  proclaim  that,  in  effect.  Congress  had  no  power 
to  order  any  employee  of  the  executive  branch  to  appear  and  testify 
before  Congress  if  the  President — in  his  almighty  wisdom — barred 
siich  testimony. 

Only  two  persons — the  President  and  Vice  President — of  the  mil- 
lions who  make  up  the  vast  bureaucracy  of  the  executive  )>ranch  of  our 
Government  are  elected  by  the  people  of  the  United  States.  At  that, 
they  are  elected  indirectly  tlirough  the  electoral  college  system  and 
only  once  every  4  years.  All  other  executive  branch  officials  aie  ap- 
pointive— the  result  of  congressional  action  in  the  establishment  and 
fundinjj  of  Federal  programs  which  they  administer.  This  includes 
the  countless  number  of  politically  appointed  bureaucrats  as  well 
as  the  faceless  civil  servants  who  exercise  life-and-death  power  m 
administering  Fe>deral  programs  under  authority  delegated  to  the 
Executive  by  the  Congress.  They  have  always  been  and  must  always 
be  responsible  to  Congress  because  they  are  the  creatures  of  Consfress — 
not  the  ExecutiA'e.  They  are  the  servants  of  the  people  and  the  peo- 
ple's representative^ — not  their  masters. 

The  Attorney  General  was  the  administration  spokesman  chosen 
to  assert  the  "divine  right"  of  the  Presidency.  As  we  all  recall,  it  was 
not  too  many  months  ago  that  many  in  this  body  raised  serious  nues- 
tionS  during  the  hearings  on  the  nomination  concerning  his  qualifica- 
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tions  for  the  office.  It  is  ironic,  in  view  of  the  SAveepino-  claims  he  lias 
ennnciated  here,  that  it  was  only  after  the  President  "permitted*'  his 
assistant,  Mr.  I^eter  Flaniiran,  to  appear  liefore  the  Judiciary  Com- 
mittee to  discuss  the  administration's  handling  of  the  ITT  anti-trust 
case  that  the  lojr-jam  was  broken  and  the  Attorney  General's  nomina- 
tion was  finally  cleared  for  floor  action.  If  the  "divine  right"  doctrine 
h.ad  been  in  efi'ect  last  year,  it  might  be  that  someone  else  might  be 
warming  the  seat  of  the  Attorney  General's  chair  today. 

As  the  chairman  of  an  investigating  subcommittee  of  the  House 
Government  Operations  Gommittee.  1  submit  that  it  is  absolutely  es- 
sential for  the  Congress  to  have  full  access  to  all  information  and  all 
executive  branch  employees  if  we  are  to  be  able  to  perform  our  vital 
role  as  a  "watdi-dog"' — with  teeth — to  make  certain  that  the  repre- 
sentatives of  the  ])eo[)le  are  able  to  carry  out  our  o^"el•sight  duties  .ts 
well  as  to  perform  our  legislative  functions  required  under  the 
Constitution. 

I  would  direct  the  committee's  attention,  and  particularly  the  atten- 
tion of  Senator  Ervin  in  his  Wateriiate  investigation  role,  to  House 
Report  Xo.  394  of  the  36th  Congress.  It  is  dated  April  9.  1860.  It 
involved  the  aj^pointment  of  a  special  five-member  committee  of  the 
House  for  the  purpose  of  investigating  whether  the  President  of  the 
United  States — not  an  aide  to  the  President — whether  the  Presidt'iit — 
Buchanan — or  any  other  officer  of  the  Government  had  by  money, 
l)atronage  or  other  improper  means,  sought  to  influence  the  action 
of  Congress.  And  it  provides  further  that  as  a  result  of  certain  state- 
ments of  the  President  in  his  letter  to  the  Pittsburgh  centenary  cele- 
bration of  Xovembei-  25,  1858  in  which  he  referred  to  the  employmevit 
of  certain  moneys  in  elections: 

Said  committees  shall  inquire  into  and  ascertain  the  amount  so  used  in 
Pennsylvania  and  any  other  .State  or  .states,  in  which  districts  it  was  ex- 
liended.  and  by  wlioni  and  by  whose  authority  it  was  done,  and  from  what 
source  the  money  was  derived,  and  to  report  the  names  of  the  parties  imjili- 
cated,  and  tliat  for  the  purixjse  aforesaid  said  committee  shall  have  the  power 
to  subpena  persons  and  papers  and  report  at  any  time. 

It  is  interesting  to  note  that  this  report  also  stated  that  "the  Presi- 
dent affirms  with  seeming  seriousness  in  comparing  himself  with  the 
House  of  Representatives  that  'as  a  coordinate  branch  of  government' 
heistheirecjual.'' 

The  report  contimu^d :  "'This  is  denied  in  emphatic  terms.  He  is 
coordinate,  but  not  coequal."  The  report  concludes  that  "the  Congress 
has  more  power  and  privilege  than  does  the  President,"  rather  than 
the  present  ])i'actice  Mr.  Chaiiman,  which  seems  to  place  the  Presi- 
dent in  a  superior  position  to  the  Congress. 

While  the  tiirust  of  these  hearings  today  is  the  right  of  Cono-ress 
to  receiye  information  from  the  Executive,  I  am  most  pleased  that 
this  pane]  is  als;o  considering  the  public's  "right  to  know"  what  its 
government  is  doing.  In  this  regard.  I  wish  to  now  turn  to  a  discussion 
of  S.  1142  and  H.R.  5425,  amendments  to  the  Freedom  of  Information 
Act.  w-hich  I  have  sponsored  in  the  House  witli  some  42  other  Mem- 
bers of  both  parties  and  which  tho  cliairmen  of  these  three  Senate 
subcommittees  and  other  distinguished  Senators  are  sponsoring  oyer 
h(>re. 

At  this  point,  Mr.  Chairman,  instead  of  reading  the  full  statement, 
T  ^vHl  tsummarize  it  and  ask  that  the  full  statement  be  included  in  the 
record. 
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Senator  Kennedy.  It  may  be  so  done. 

Mr.  MooRiiEAD.  In  the  statement  I  have  a  section  by  section  analysis 
of  both  the  Senate  and  the  House  bills.  I  will  merely  touch  upon  those. 

Se<?tion  1(a)  deals  with  the  requirement  that  agencies  publish  and 
distribute  their  opinions  in  the  adjudication  of  freedom  of  informa- 
tion cases. 

Section  1(b)  closes  the  loophole  that  many  agencies  have  used 
where  they  i-equire  "identifiable  records,*'  and  changes  that  to  '"rea- 
sonably describes  such  records/"  because  oftentimes  members  of  the 
public  cannot  specifically  identify  a  record. 

Section  1(c)  provides  a  specific  time  period  for  action  on  freedom 
of  information  requests.  It  provides  10  working  days  to  reply  to  an 
original  request,  20  working  days  for  an  a})peal  from  a  decision  to 
deny  the  information. 

Section  1(d)  is  also  quite  important.  It  clarifies  the  present  require- 
ment tliat  tlie  district  courts  exami^ie  contested  information  de  novo 
by  requiring  that  in  all  cases  the  de  novo  examination  include  an 
examination  of  the  contents  of  tlie  record  in  camera  to  determine  if 
the  record  must  be  withheld  under  the  exemption  or  exemptions 
claimed  by  the  agency. 

The  secoiid  requirement  specifically  directed  to  the  present  section 
552(b)(1)  of  tlie  act  directs  the  courts  to  look  into  the  contents  of 
documents  considered  exempt  for  reasons  of  national  defense  or  for- 
eign policy  in  order  to  determine  if  the  contested  documents  should, 
in  fact,  be  Avithlield  under  this  exemption. 

This  new  section  is  made  necessary  by  the  decision  of  the  Supreme 
CouT't  in  EPA  v.  Mhik  ^  decided  in  Januarv  of  this  year.  In  this  case 
the  Supreme  Court  held  that  judges  may  not  examine  in  camera  classi- 
fied documents,  and  thus  exempt  under  section  552(b)  (1),  and  need 
not,  at  tlieir  discretion,  examine  the  contents  of  documents  claimed 
exempt  under  section  552  (b)  (5) . 

The  import  of  this  decision  by  the  Supreme  Court  is  to  allow  the 
Government  to  claim  merely  by  affidavit  that  certain  material  is  ex- 
empt from  the  public. 

In  our  many  days  of  hearing  on  classification  we  saw  m.any  cases 
where  the  use  of  the  classification  stamp  was  simply  ridiculous. 

Section  1(e)  of  the  bill  deals  with  ^"oot-drag<ring  by  Federal  agen- 
cies in  freedom  of  information  litigation.  In  effect  it  would  make  the 
Government  reply  to  a  complaint  filed  in  court  in  the  same  20-day  time 
limit  that  is  required  for  private  litigants. 

Section  2,  section  2(a)  of  the  bill  amends  present  subsection  (b)  (2) 
by  clarifying  the  original  intent  of  Congress  that  only  personnel  rules 
and  internal  personnel  practices  are  exempt  from  mandatory  dis- 
closuT-e.  The  loTio-najre  exempts  only  tj!o:^,e  internal  |)ersonnel  rules  and 
praftices,  the  disclosure  of  which  would  unduly  impede  the  functions 
of  such  agencv." 

Section  2(b)  of  the  bill  applies  to  trade  secrets  and  financial  in- 
formation. And  it  limits  it  to  only  those  items  of  information  which 
are  "privileged  and  confidential." 

Section  2(c)  is  technical.  It  amends  the  word  "files"  to  say  "records." 
because  we  found  in  our  hearings  that  .some  agencies  would  commingle 
records  in  a  single  file  and  then  claim  that  the  whole  file  was  hence 
exempt,  even  though  certain  records  in  it  were  not. 

1  See  Appendix,  Volume  III  of  these  hearings.  Freedom  of  Information,  Part  2.  Court 
Decisions. 
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Section  2(d)  would  aoain  substitute  the  word  "records"  for  "files." 
This  new  section  Avould  also  narrow  the  exemption  to  require  that  sucli 
records  be  compiled  "for  a  specific  law  enforcement  purpose,  the  dis- 
closure of  which  is  not  in  the  public  interest." 

It  also  enumerates  certain  categories  of  information  that  cannot  be 
withheld  under  this  exemption,  such  as  scientific  reports,  tests,  data, 
inspection  reports  relating  to  health,  safety,  or  environmental  protec- 
tion, or  records  serving  as  a  basis  for  a  public  policy  statement  by  an 
agency  orlicer  or  employee  of  the  U.S.  or  serving  as  a  basis  for  rule- 
making by  an  agency. 

Subsection  (c)  of  the  present  act  would  also  be  strengthened  by  lan- 
guage in  the  two  bills.  The  pi-esent  section  merely  states  that  "this  sec- 
tion is  not  authority  to  withhold  information  from  the  Congress." 
Additional  language  has  been  added  in  these  amendments  to  clarify 
the  position  that  Congress,  upon  a  written  request  to  an  agency,  be 
furnished  all  information  or  records  by  the  Executive  that  is  necessary 
for  Congress  to  carry  out  its  functions. 

And  finally,  a  new  subsection  (d)  would  be  added  to  the  present  act. 
Subsection  4  of  the  bill  establishes  a  mechanism  for  congressional 
oversight  of  the  Freedom  of  Information  Act  by  requiring  annual  re- 
ports from  each  agency  on  their  record  of  administration  of  the  act, 
requiring  the  submission  of  certain  types  of  statistical  data,  changes 
and  regulations,  and  other  information  of  Federal  agencies  that  will 
indicate  the  quality  of  administration  of  their  information  programs. 

Mr.  Chairman,  I  am  convinced  that  these  amendments  can  help  re- 
verse the  dangerous  trend  toward  closed  government  that  threatens 
our  free  press,  our  free  society,  and  the  efficient  operation  of  hundreds 
of  important  programs  enacted  and  funded  by  the  (^ongi'ess.  It  will 
help  restore  the  confidence  of  the  American  people  in  their  Govern- 
ment and  its  elected  leadership  by  removing  the  veil  of  unnecessary 
secrec}^  that  shrouds  vast  amomits  of  Government  policy  smd  artion. 
We  must  eliminate  to  the  maximum  extent  possible  Government  pre- 
occupation with  secrecj^,  because  it  cripples  the  degree  of  participation 
of  our  citizens  in  governmental  affairs  which  is  so  essential  under  our 
political  system.  Government  secrecy  is  the  enemy  of  democracy.  Se- 
crecy subvei'ts  and  will  eventually  destroy  any  representati^^e  system. 

The  enactment  of  this  legislation  by  this  Congress  will  make  it  far 
more  difficult  for  the  Federal  bureaucrats  to  withhold  vital  informa- 
tion from  the  Congress  and  the  public. 

I  thank  you. 

[The  full  statement  of  Representative  Moorhead  follows:] 

I'REPARED  Statement  of  IIox.  William  S.  ilooRiiEAo 

Mr.  Chairman,  I  greatly  appreciate  the  opportunity  to  testify  at  this  .loiut 
nu'eting  of  these  important  suhconimitte<:'s  today  on  a  subject  which  is  central  to 
tlie  hasic  concept  of  democracy.  At  no  time  in  recent  years  has  the  problem  of  gov- 
criiment  secrecy  so  pervaded  our  i)olitical  i)rocess.  The  tug-and-puil  between  the 
Executive  and  Legislative  branches  which  is  l)uilt  into  our  system  serves  a  useful 
function  if  normal  checks  and  i)alances  are  operational  and  unimpaired. 

No  matter  what  political  party  is  in  control,  the  free  flow  of  information  neces- 
sary in  a  democratic  society  is  not  an  isstie  of  political  partisanship.  Administra- 
tions have  historically  abused  their  power  to  control  public  and  Congressional 
access  to  the  facts  of  government.  Administrations  of  both  parties  have  claimed 
some  form  of  an  "executive  privilege"  to  hide  information.  The  conflict  is  not  on 
partisan  political  grounds  but  on  Constitutional  grounds  between  the  legislative 
and  executive  branches  of  government.  An  indication  of  this  is  the  fact  that  eight 
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Republican  members  of  onr  committee  liave  cosponsored  legislation  to  limit  or 
restrict  the  use  of  "executive  privilege." 

But  this  administration  has  reversed  the  trend  away  from  the  most  blatant 
abuses  of  "executive  privilege"'.  This  administration  has  turned  our  system  of 
government  backward,  back  down  the  path  which  leads  to  an  all  powerful  political 
leader^ — call  him  president,  dictator  or  king — who  arrogates  unto  himself  tlie 
right  to  know  and  against  the  elected  representatives  of  the  people  whether  in  a 
Parliament  or  a  Congress. 

A  recent  Congressional  Research  Service  study  made  for  the  House  Foreign 
Operations  and  Government  Information  Subcommittee  points  out  that  the 
growth  of  the  claim  of  "executive  privilege"  to  hide  the  facts  of  government 
really  began  in  1954  during  the  Eisenhower  Adjninistration.  I  would  like  to 
submit  a  copy  of  this  study  for  your  record. 

Congressman  John  E.  Moss,  the  former  chairman  of  my  subcommittee,  was 
responsible  for  convincing  three  presidents  to  limit  the  u.se  of  "executive  privilege" 
to  a  persona]  claim  of  power,  and  the  claim  was  used  sparingly  against  the 
Congress  by  Presidents  Kennedy  and  Johnson. 

The  CRS  study  reveals  that  President  Nixon  has.  thus  far,  set  an  all-time 
record  in  utilizing  the  dubious  doctrine  of  "executive  privilege".  It  also  shows 
that,  despite  his  written  assurance  to  our  sul)committee  in  April,  1969  that 
he  would  adopt  the  name  Kennedy- Johnson  groundrules  limiting  its  use,  such 
rules  have  been  violated  by  Administration  subordinates  at  least  15  times. 

I  have  always  felt  that,  while  the  Executive  has  no  inherent  right  to  withhold 
anything  from  the  Congress,  a  spirit  of  comity  and  recognition  of  the  need  for 
certain  confidences  and  privacy  between  the  branches  lias  led  the  Congress  to 
recognize  privileged  communications  between  the  President  and  his  closest 
advisors.  This  is  the  way  it  should  be — but  only  if  this  spirit  of  cooperation 
is  not  abused  by  either  branch. 

Unfortunately,  the  present  Administration  has  built  a  stone  wall  l)etween 
itself  and  the  Congress.  This  wall,  much  like  the  one  in  Berlin,  has  grown  stone 
by  stone  until  on  March  12,  1973,  ^Ir.  Nixon  capped  it  off  A^ith  an  amazing 
"blanket  privilege"  proclamation,  extending  to  the  entire  Executive  branch. 
As  I  understand  the  new  theory,  it  applies  to  all  past,  present,  and  future  White 
House  aides  who  might  be  siimmoned  to  testify  before  Congressional  committees. 
Thus,  if  a  President  wanted  to  keep  secret  the  number  of  roses  in  the  White 
House  garden  in  the  interests  of  national  security,  xmder  the  Nixon  claim,  he 
could  invoke  the  privilege  on  behalf  of  his  close  "personal  advisor",  the  White 
House  gardener,  and.  according  to  a  Justice  Department  witness  before  my 
subcommittee,  this  decision  would  not  be  subject  to  review  by  Congress  or  court. 
Such  White  House  policies  and  claims  are  as  ridiculous  as  their  claims  that 
"executive  privilege"  is  an  historical  doctrine  that  dates  back  200  years. 

Mr.  Chairman,  before  turning  to  a  discussion  of  freedom  of  information 
matters.  I  must  comment  on  the  amazingly  arrogant  performance  by  the  Attor- 
ney General  before  this  panel  on  Tuesday  and  on  his  exposition  of  the  Administra- 
tion's doctrine  of  the  "divine  right"  of  the  Presidency.  I  submit  that  this  is 
a  doctrine  of  monarchial  origin  at  best,  or  at  worst,  a  totalitarian  dosrma  espoused 
by  "banana-Republic"  dictatorships. 

Our  system  of  government  places  the  ultimate  power  in  the  hands  of  the 
people.  Congress  is  the  people's  representative  in  the  exercise  of  that  power 
for  the  public  goofl.  All  of  us  have  been  elected  by  our  constituencies  and  have 
taken  an  oath  to  carry  out  that  solemn  obligation.  T'nless  they  have  changed 
the  law  school  curriculum  since  my  day.  ours  is  still  a  government  of  laws. 
not  men.  I  never  thought  the  day  would  come  when  any  Attorney  General  of 
the  T'nited  States  could  have  the  audacity  to  proclaim  that,  in  effect.  Congress 
bad  no  power  to  order  ani/  employee  of  the  Executive  branch  to  appear  aiid 
testify  before  Congress  if  the  President — in  his  almighty  wisdom — barred  such 
testimony. 

Only  two  persons — the  President  and  Vice  President — of  the  millions  who  make 
up  the  vast  bureaucracy  of  the  Executive  branch  of  onr  government  are  elected 
by  the  people  of  the  United  States.  At  that,  they  are  elected  indirecil})  through 
Ihe  Electoral  College  system  and  '^nly  once  every  four  years.  All  other  Executive 
branch  officials  are  appointive — the  result  of  Congressional  action  in  the  estab- 
lishment and  funding  of  Federal  programs  which  they  administer.  This  includes 
the  countless  number  of  faceless,  politically-appointed  bureaucrats  as  well  as  the 
faceless  civil  servants  who  exercise  life-and-death  power  in  administering  Fed- 
eral programs  under  authority  delegated  to  the  Executive  by  the  Congress.  They 
have  always  Veen  and  must  alien ys  he  responsible  to  Congress  because  they  are 
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the  creatures  of  Congress — not  the  Exec-utive.  They  are  the  servants  of  the  peo- 
ple and  the  i>eople's  Representative — not  their  must  cm. 

The  Attorney  General  was  the  Administration  spokesman  chosen  to  as-sei't  the 
'"divine  right"  of  the  Presidency.  As  we  all  recall,  it  was  not  too  many  months 
iigo  that  many  in  this  liody  raised  serious  questions  during  the  hearings  on  his 
nomination  concerning  liis  qualifications  for  the  office.  It  is  ironic,  in  view  of 
(he  sweeping  claims  he  has  enunciated  here,  that  it  was  only  after  the  Presi- 
dent "permitted"  his  assistant,  Mr.  Peter  Flanigan,  to  appear  before  the  Judi- 
ciary Committee  to  discuss  the  Administration's  handling  of  the  ITT  anti-trust 
case  that  the  log-jam  was  broken  and  the  Attorney  General's  nomination  was 
finally  clearefl  for  floor  action.  If  the  "divine  right"  doctrine  had  been  in  effect 
last  year,  it  might  be  that  someone  else  might  be  warming  the  seat  of  the  Attor- 
ney General's  chair  today. 

As  the  chairman  of  an  investigating  subcommittee  of  the  House  Government 
Operations  Committee,  I  submit  that  it  is  absolutely  essential  for  the  Congress 
to  have  full  access  to  all  information  and  all  Executive  branch  employees  if  we 
are  to  be  able  to  perform  our  vittil  role  as  a  "watch-dog"  (with  teeth)  to  make 
certain  that  the  Representatives  of  the  people  are  able  to  carry  out  our  over- 
siglit  duties  as  well  as  to  i>erform  our  legislative  functions  required  under  the 
Constitution. 

While  the  thrust  of  these  hearings  is  the  right  of  Congre.ss  to  receive  informa- 
tion from  the  Executive,  I  am  most  pleased  that  this  panel  is  also  considering 
the  public's  "right  to  know"  what  its  government  is  doing.  In  this  regard,  I  wish 
to  now  turn  to  a  discussion  of  S.  1142  and  H.R.  5425,  amendments  to  the  Free- 
dom of  Information  Act,  which  I  have  sponsored  in  the  House  with  some  42  other 
Members  of  both  parties  and  which  the  chairmen  of  these  three  Senate  sub- 
committees and  other  distinguished  Senators  are  sponsoring  over  here. 

Just  about  seven  years  ago.  the  Congress  pas.sed  the  Freedom  of  Information 
Act.  In  many  ways  this  is  an  historic  piece  of  legislation,  because  for  the  first 
time  it  was  legally  recognized  that  Government  information  is  public  information 
available  to  everybody  without  the  need  to  show  a  special  interest  or  need  to 
know.  This  was  a  unique  legislative  proposition  which,  as  far  as  I  know,  is  not 
yet  recognized  anywhere  else  in  the  Westera  world.  It  is  my  understanding  that 
Canada,  Australia,  and  some  Western  European  countries  are  now  closely  study- 
ing our  Freedom  of  Information  Act. 

While  the  Freedom  of  Information  Act  presumed  the  public  availability  of  all 
government  information,  it  also  recognized  that  some  information  must  neces- 
sarily be  withheld  from  the  general  public  because  its  release  could  truly  damage 
the  national  defense  or  foreign  policy,  or  because  release  of  the  information 
could  compromise  individual  privacy,  abridge  a  property  right,  inhibit  a  law 
enforcement  investigation,  or  seriously  impede  the  orderly  functioning  of  a 
government  agency.  In  order  to  provide  the  fullest  possible  access  to  public 
records,  however,  the  Congress  clearly  put  the  burden  on  the  government  to 
prove  the  necessit.v  for  withholding  a  document  and  clearli/  indicated  that 
an  exemption  from  puMic  release  of  a  document  was  permissive  and  not 
mandatory. 

Some  five  years  after  the  effective  date  of  this  act,  the  House  Foreign  Opera- 
tions and  Government  Information  Subcommittee  held  comprehensive  investiga- 
tory hearings  on  the  administration  of  the  Freedom  of  Information  Act.  Our 
fourteen  days  of  hearings  and  other  investiagtive  work  showed  conclusively  that 
the  administration  of  the  Freedom  of  Information  Act  by  the  Executive  branch 
fell  seriously  below  the  standard  expected  by  the  public  and  the  Congress.  The 
major  problem  areas  fell  into  the  following  categories  : 

(1)  the  Excutive's  refusal  to  supply  information  by  use  of  the  exemptions  in 
the  Act  was  the  rule  rather  than  the  exception ; 

(2)  long  delays  in  responding  to  requests  often  made  the  information  u.seless 
once  provided : 

(3)  delaying  tactics  during  litigation  extended  both  the  time  and  the  costs  to 
the  individual  citizen  beyond  reason  ;  and 

(4)  lack  of  technical  compliance  with  the  requirements  of  the  Act,  as  inter- 
preted by  the  agency,  often  led  to  a  refusal  to  supply  requested  information. 

In  sum.  Mr.  Chairman,  the  Congress  mandated  that  the  Government  supply 
ail  requested  information  to  the  public  except  within  certain  limited  areas  of 
I^ermissive  exemption.  The  Executive  branch  has  generally  rejected  this  basic 
mandate  and,  instead,  has  relied  in  large  part  on  bureaucratic  subterfuge  to 
defeat  the  purposes  of  the  Act. 
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I  should  state,  however,  that  the  picture  is  not  all  black.  The  Government 
Operations  Committee  report  of  last  September  (H.  Rept.  92-1419),  based  on 
our  hearings,  recommended  a  number  of  remedial  administrative  reforms.  I  am 
pleased  to  note  that  many  agencies  have  already  adopted  some  of  them.  How- 
ever, administrative  reforms  within  the  agencies  are  not  enough.  Experience 
with  the  Freedom  of  Information  Act  shows  the  need  for  substantive  amend- 
ments to  the  Act  itself  to  strengthen  and  clarify  its  provisions.  They  are  con- 
tained in  the  legislation  now  before  this  subcommittee. 

SECTION-BY-SECTION   ANALYSIS    OF   S.    1142    AND    H.R.    5425 

Mr.  Chairman,  let  me  now  turn  to  a  discussion  of  the  major  provisions  of 
this  measure — S.  1142  and  H.R.  5425. 

Section  1(a)  provides  that  agencies  must  take  the  affirmative  action  of  pub- 
lishing and  distributing  their  opinions  made  in  the  adjudication  of  cases,  their 
policy  statements  and  interpretations  adopted,  and  the  administrative  staff 
manuals  and  instructions  which  are  available  to  the  public.  The  present  i-equire- 
ment  that  this  information  be  made  available  for  inspection  and  copying  has  not 
been  adequate  inducement  to  most  agencies  to  actually  make  this  information 
available  in  useful  form. 

Section  1(b)  provides  that  agencies  will  be  required  to  respond  to  requests 
for  records  which  "reasonably  describes  such  records."  This  substitutes  for  the 
present  term  "identifiable  records"  which  some  agencies  have  interpreted  as 
requiring  specific  identification  by  title  or  file  numVier — generally  unavailable  to 
the  i>erson  making  the  request.  I  feel  tliat  any  request  descriliing  the  material  in  a 
manner  that  a  government  official  familiar  with  the  area  could  understand  is 
sufficient  criteria  for  identification  purrtoses. 

Section  1  (c)  provides  for  a  specific  time  period  for  agency  action  on  freedom  of 
information  requests.  The  present  act  contains  no  such  time  limits  for  the  govern- 
ment to  respond.  The  hearings  sliowed  that  mnny  requests  went  unanswpred  for 
periods  of  thirty  days  to  six  months.  Thi'*  new  section  will  require  the  agency  to 
respond  to  original  reonests  within  10  workijig  days  and  appeals  of  denials  with- 
in 20  working  days.  These  time  periods  are  bnsed  on  portions  of  Recommenda- 
tion No.  24.  issued  by  the  Administrative  Conference  of  the  Ignited  States  after 
a  study  of  the  Act  in  1071.  Tender  our  jirnjiosed  new  section  the  agency  is  not  re- 
quired to  actually  forward  the  infonnntion  within  the  ten-day  time  period,  for 
we  recognize  that  in  many  cases  the  requested  information  may  lesrttimately  take 
more  time  to  obtain  from  regional  offices.  However,  the  agency  will  be  required  to 
respond  within  ten  days — either  bv  making  the  information  available  or  indicat- 
i»ig  whether  or  not  the  information  will  be  made  available  as  of  a  certain  date; 
if  the  determination  is  that  it  cannot  be  provided,  the  agency  response  must  state 
the  specific  reasons.  Administrative  appeals  must  V>e  acted  upon  within  the  twenty- 
dav  limit.  Two  agencies,  the  Departments  of  Health.  Education,  and  Welfare 
and  Justice,  have  already  amended  their  regulations  to  require  resnonses  witliin 
the  ten-day  period,  as  recommended.  I  feel  that  other  agencies  will  not  be  bur- 
dened by  such  a  statutory  requirement. 

Section  1  (d)  clarifies  the  present  requirement  that  the  Di.strict  courts  ex- 
amine contested  information  <le  novo,  bv  renuirinir  that  in  all  cases  the  <1e  nnrn 
examination  include  an  examination  of  the  contents  of  the  records  in  caniern  to 
determine  if  the  records  must  be  withheld  under  the  excTuption  or  exemptions 
claimed  bv  the  agency.  A  second  requirement  sppcificallv  directed  to  the  present 
section  552(b)  (1)  of  the  Act  directs  the  courts  to  look  into  the  contents  of  doc- 
uments co7isidered  exempt  for  reasons  of  national  defense  or  forei_gn  policv  in 
order  to  determine  if  the  contest<^d  documents  should,  in  fact,  be  withheld  under 
this   exemption.    This   new   section   is  made   necessary   by   the    Supreme   Court 

decision  in  EPA  v.  Mivk  (410  U.S.  )  decided  on  January  22.  1973.  In  this 

case  the  Court  held  that  judges  mny  not  examine  In  cawera  cbossifipd  documents 
and  thus  exempt  under  section  551(b)  (1)  and  need  not.  at  their  discretion,  ex- 
amine the  contents  of  documents  claimed  exempt  under  section  552(b)  (5). 

The  import  of  this  decision  is  to  allow  the  government  to  claim,  mprelv  bv  af- 
fidavit, that  certain  material  is  exempt  from  the  public.  This  would  effectively 
destroy  the  iudicial  ovprsight  so  necessary  to  the  adequate  functioning  of  the 
Freedom  of  Information  Act.  Original  sponsors  of  the  freedom  of  information 
legislation  have  always  felt  that  the  dr  vorn  requirement  in  the  Act  required 
a  true  examination  of  the  records  by  the  courts.  Thi.s  amendment  will  clearly  spell 
out  that  original  Congressional  intent  and  requirement. 


185 

It  has  been  argued  that  this  requirement  might  put  an  excessive  burden  on 
the  courts  if  they  are  forced  to  examine  each  contested  document.  I  do  not  tliink 
this  is  the  case.  During  five  years  of  litigation  under  the  Act,  the  District  courts 
have  evidenced  no  problems  in  examining  tlie  contested  documents  claimed  ex- 
empt by  Federal  agencies  under  sections  r>."i2  (b)  (2)  through  (9) .  While  there  has 
been  a  reluctance  to  examine  in  ra)tier(i  those  documents  classified  for  alleged 
"national  security"  reasons,  I  do  not  feel  that  the  requirement  of  judicial  ex- 
amination will  place  any  uuTiecessary  burden  on  the  courts.  As  many  of  us  in 
the  Congress  realize,  the  security  classification  system  is  a  nightmare  of  incon- 
.sistency,  overclassification  and  overi>i'otection  of  many  documents  which,  if  made 
available  to  the  public,  would  only  expose  official  incompetence  rather  than  of- 
ficial secrets.  If  the  Freedom  of  Information  Act  is  to  achieve  its  desperately 
needed  level  of  effectiveness,  the  judgments  of  tlie  Federal  agencies  mu.st  be  sub- 
ject to  meaningful  oversight  both  by  Congress  and  the  courts. 

Section  1(e)  deals  with  foot-dragging  by  Federal  agencies  in  freedom  of 
information  litigation.  Tlie  problems  encountered  by  administrative  delays  in 
response  to  requests  has  been  compounded  by  delaying  tactics  iluring  litigation. 
Under  the  Federal  Rules  of  Civil  Procedure  the  government  is  allowed  60  days 
to  respond  to  complaints.  However,  a  study  made  for  our  hearings  of  cases  filed  in 
the  U.S.  District  Court  for  the  District  of  Columbia  showed  that,  in  20  out  of 
31  cases,  the  first  responsive  motion  by  the  government  was  not  filed  even  witliin 
the  60-day  limitation,  one  case  taking  137  days  for  the  government  to  respond. 
Theoretically,  the  government  should  lie  able  to  respond  to  a  complaint  in  very 
short  time,  for  it  shoidd  be  assumetl  that  if  the  administrative  appeal  denial  w;is 
properly  made,  the  defendant  agency  has  already  fully  researched  the  law  and 
developed  a  sound  case  for  the  denial. 

Under  a  1969  memorandum  of  the  Attorney  General,  all  administrative  denials 
which  could  result  in  litigation,  in  the  oi>inion  of  the  agency,  must  be  discussed 
with  the  Office  of  Legal  Coun.sei  of  the  Department  of  Justice — ijrior  to  issuing 
the  final  denial.  Thus,  both  the  agency  and  the  Department  of  Justice  should  l>e 
ready  to  defend  an  action  by  the  time  the  administrative  process  is  completed. 
For  this  reason,  this  legislation  would  reciuire  the  government  to  respond  to  com- 
plaints within  20  days — the  some  time  allotted  private  parties  under  the  Federal 
Rules  of  Civil  Procedure.  The  amendment  would  also  allow  the  courts  to  award 
costs  and  attorneys'  fees  to  successful  jirivate  litigants.  One  of  the  bars  to  litiga- 
tion under  the  Act  is  the  high  cost  of  carrying  through  a  Federal  court  suit. 
There  is  ample  precedent  in  civil  rights  cases  for  the  award  of  costs  and  fees  to 
prevailing  parties,  and  I  feel  that  this  authoi'ity  in  the  hands  of  the  court  would 
clearly  be  in  the  public  interest. 

As  I  have  previously  stated,  Mr.  Chairman,  the  tactics  often  employed  to 
defeat  the  jmrposes  of  the  Freedom  of  Information  Act  include  delay,  luireason- 
able  fees,  and  unreasonable  identification  requirements  under  subsection  (a)  of 
the  present  act  as  well  as  overly  restrictive  and  often  incorrect  interpretations  of 
the  exemption  provisions  in  sub.section  ( b)  of  the  Act. 

We  are  hopeful  that  the  amendments  to  .subsection  (a)  of  the  Act  will  correct 
most  of  the  procedural  abuses.  The  nmendnipnts  to  subsection  (b)  which  T  will 
now  discnss  are  designed  to  clarify  the  original  intent  of  the  Act  by  limiting,  as 
much  as  po.ssilile.  the  types  of  information  which  can  properly  be  withheld  by 
Federal  agencies. 

ANALYSIS   OF   SECTIOX    2 

Section  2(a)  of  S.  1142  &  H.R.  r,42r>  amends  present  subsection  (b)(2)  by 
clarifying  the  original  intent  of  Congress  that  only  internal  personnel  rules  and 
internal  personnel  practices  are  exempt  from  mandatory  disclosure.  Some  agen- 
cies have  interi>i'eted  the  current  language  as  exempting  internal  personnel  rules 
and  oil  agency  practices.  A  new  provision  has  also  been  added  which  further 
restricts  the  scope  of  the  exemption  by  exempting  rmly  thosp  internal  personn"! 
rules  and  internal  personnel  practices,  the  disclosure  of  which  would  "unduly 
impede  the  functioning  of  such  agency."  This  additional  language  will  furtlier 
restrict  the  types  of  information  that  can  be  claimed  by  an  agency  as  being 
exempt  from  disclosure. 

Section  2(b)  of  the  bill  amends  present  subsection  (b)  (-^)  bv  clarifyins:  thr> 
present  vague  language  in  the  Act.  T"nder  the  proposed  new  language,  tho  exenin- 
tion  would  apply  only  to  trade  secrets  which  are  "nriviloged  and  confidential" 
and  financial  information  which  is  "nrivilesed  and  confidential."  Tbe  present 
.section  in  the  Act  has  been  interpreted  by  the  Department  of  Justice  to  exenint 
information  which  may  he  considered  trade  secrets,   confidential   financial   in- 
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formation,  other  types  of  nonconfidential  financial  information,  and  other  in- 
formation neither  confidential  nor  financial  but  which  was  obtained  from  a  person 
and  considered  "privileged." 

Section  2(c)  of  the  bill  amends  present  section  (b)(6)  by  limiting  its  ap- 
plication to  medical  and  personnel  ''records"  instead  of  ''files"  as  in  the  present 
Act.  This  will  close  another  loophole  we  have  noted  in  our  studies  whereby  re- 
leaseabie  information  is  often  commingled  with  confidential  inforniation  in  a 
single  "file"  and  therefore  all  infonnation  contained  in  that  "file"  has  been 
withheld. 

Section  2(d)  of  the  measure  amends  pi'esent  section  (i))  (7)  of  the  Act  by 
substituting  "records"  for  "files"  as  in  the  prior  amendment.  The  new  section 
would  also  narrow  the  exemption  to  require  that  such  records  be  compiled  for  a 
"specific  law  enforcement  purpose,  the  disclosure  of  which  is  not  in  the  public 
interest."  It  also  enumerates  certain  categories  of  information  that  cannot  lie 
v.itliheld  under  this  exemption  such  as  scientific  reports,  tests,  or  data  ;  inspection 
reports  relating  to  health,  safety  or  environmental  protection,  or  records  serving 
as  a  basis  for  a  public  policy  statement  of  an  agency,  officer  or  employee  of  the 
United  States,  or  which  serve  as  a  basis  for  rule-making  by  an  agency. 

The  present  investigatory  file  exemption  is  often  used  as  a  "catch-all"  exemp- 
tion by  some  Federal  agencies  to  exempt  information  which  may  otherwise  be 
available  for  public  inspection,  but  which  is  held  within  a  "file"  considered  to  be 
investigatory.  The  new  language  will  protect  that  information  necessary  to  be 
kept  cfinfidential  for  legitimate  investigatory  purposes,  while  requiring  the  re- 
lease of  that  information  which,  in  itself,  has  no  investigatory  status  other  than 
its  inclusion  within  a  so-called  investigatory  file. 

Subsection  (c)  of  the  present  Act  would  also  be  strengthened  by  language 
in  S.  1142  &  H.R.  .5425.  The  present  section  merely  states  that  ".  .  .  This  section 
is  not  authority  to  withhold  information  from  Congress."  Additional  language 
has  been  added  in  these  amendm-ents  to  clarify  the  position  that  Congress,  upon 
written  request  to  an  agency,  be  furnished  all  information  or  records  by  the 
Executive  that  is  necessary  for  Congress  to  carry  out  its  functions. 

Finally,  a  new  subsection  (d)  would  be  added  to  the  present  Act.  Section  4  of 
the  bill  establishes  a  mechanism  for  Congressional  oversight  of  the  Freedom  of 
Information  Act  by  requiring  annual  reports  from  each  agency  on  their  record 
of  administration  of  the  Act.  requiring  the  submission  of  certain  types  of  sta- 
tistical data,  changes  in  regulations,  and  other  information  by  Federal  agencies 
that  will  indicate  the  quality  of  administration  of  their  information  programs. 

Mr.  Chainnan,  I  am  convinced  that  these  amendments  can  help  reverse  the 
dangerous  trend  toward  "closed  government"  that  threatens  our  free  press,  our 
free  society,  and  the  efficient  operation  of  hundreds  of  important  programs 
enacted  and  funded  by  Congress.  It  will  help  restore  the  confidence  of  the 
American  people  in  their  government  and  its  elected  leadership  by  removing  the 
veil  of  unnecessary  secrecy  that  shrouds  vast  amounts  of  government  policy 
and  action. 

We  must  eliminate,  to  tlie  maximum  extent  possil>le.  government  preoccupa- 
tion with  secrecy  because  it  cripples  the  degree  of  participation  of  our  citizens 
in  governmental  affairs  that  is  so  essential  under  our  political  .system.  Govern- 
ment secrecy  is  the  enemy  of  democracy.  Secrecy  subverts,  and  vdll  eventually 
destroy  any  representative  system. 

The  enactment  of  this  legislation  in  this  Congress  will  make  it  far  more  dif- 
ficult for  the  Federal  bureaucrats  to  withhold  vital  information  from  the 
Congress  and  the  public. 

Senator  Kexnedy.  Thank  you  -^-erv  much,  Conp:ressman. 

As  I  mentioned  at  the  outset.  I  think  there  i.sn't  any  INIember  of 
tlie  Conc'ress  that  spends  as  much  time  on  this  particular  issue  as 
yourself.  And  so  we  value  very  hiohly  your  comments.  The  procedures 
which  you  have  outlined  would  appear  to  me  to  be  extremely  worth- 
while and  constructive  and  helpful. 

I  just  have  a  few  questions,  and  then  I  will  yield  to  my  colleagues. 

There  has  been  a  great  deal  written  recently  about  official  leaks 
from  the  executive  branch. 

Do  you  consider  this  to  be  an  appropriate  mechanism  for  the  dis- 
semination of  information  ? 
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Mr.  ^looiJHEAD.  Xo,  Mr.  Chairman,  I  do  not.  I  tliink  if  you  have  a 
very  closed  and  secret  government  and  no  proper  mechanism  for 
making  vital  information  public,  tlieji  mayl>e  the  leak  is  the  only 
alternative.  Hut  I  prefei-  a  ^irovernment  of  laws  that  opens  up  all  possi- 
ble government  information  to  Congress  and  the  public. 

Senator  Kennedy.  This  I  suppose  ties  into  the  problems  which 
come  from  infoiniation  that  is  withheld,  obviously,  or  even  eventually 
released,  and  the  potentitul  (lanacis  that  can  come,  1  suppose,  from 
either. 

Did  you  find  this  during  the  course  of  your  own  hearings  to  be  a 
troublesome  question  or  probk^m  that  was  of  concern  to  your  com- 
mittee ? 

]Mr.  ^looRHEAi).  Most  of  the  concern  expressed  during  our  hearings 
was  about  the  various  devices  that  departments  and  agencies  used 
to  keej)  their  iuformatiou  hidden.  One  of  the  ways  was  foot-dragging 
delay.  We  know  that  most  information  is  a  very  perisl'.able  commodity. 
If  an  agency  can  keep  something  out  of  the  newspapers  for  20  or  30 
days,  it  may  no  longer  be  news,  so  they  have  won  that  l)attk'.  And  that 
was  the  very  technique  used  by  nuiny  Federal  agencies  nnd  is  one  of 
the  main  concerns  of  our  subconunittee. 

Senator  Kexxi-:dy.  I  thi)dv  in  your  iiearings  it  was  brought  out  that 
there  were  2,500  administrative  sanctions  against  Government  em- 
ployees because  of  the  violations  of  the  classification  requirements,  all 
of  them,  as  I  understand,  from  under  classification,  is  that  correct? 

^Ir.  ^SIooRHEAD.  That  is  correct.  And  not  one  case  in  2,500  involved 
discipline  for  overclassificatioji. 

Senator  Kennedy.  Wliat  should  the  Congress  do  on  that  issue  to 
try  and  create  some  kind  of  balanced  sanctions  for  the  employees  when 
they  face  information  requests  ? 

]\[r.  MooRiiEAD.  My  own  reconunendation  is  vei-y  close  to  that  of 
Senator  Muskie.  which  is  to  say  that  all  '.-hissihed  ijiformation  should 
be  downgraded  at  a. very  rapid  rate,  unless  the  agency  classifying 
could  justify  the  need  for  contimu^d  classification  before  a  congres- 
sionally  established  classification  review  couunission.  Tlie  Coveriunent 
agency  would  have  to  convijice  this  couunission  that  a  particular 
classified  document  w^as  important  enough  so  that  it  should  still  be 
kept  secret:  in  efiect,  the  Congress  would  thus  have  an  instrumentality 
to  review  classificatio)!  markings  on  an  oi-derly  basis. 

Senator  Kennedy.  Would  tiiis  apply  as  vvell  toward  the  disclosure 
of  information  within  the  appropriate  agencies  upon  public  request? 
•  Mr.  MooKHEAD.  Yes.  I  would  say,  Mr.  Chairman,  that  Avith  this  classi- 
fication re\'iew  airency  crented  l)v  lav.-  by  Congress,  if  a  newspai>er- 
num  or  a  Government  official  th.ought  that  a  particular  classification 
was  not  necessary  in  the  protection  of  our  national  security,  but  for 
other  maybe  less  worthy  purposes,  he  could  come  to  the  Couunission, 
and  if  they  agi-eed,  it  could  be  disclosed  without  fear  of  prosecution 
in  nnv  court  in  the  hnid. 

Senator  Kennedy.  As  you  remember.  Conofressman.  the  Freedom 
of  Information  Act  was  reall  v  ui'ged  on  the  Conjjfi'ess  by  the  members 
of  the  press.  Whv  do  you  think  that  thev  have  been  as  reluctant  to  use 
the  act  as  I  think  it  ap])eai'ed  thev  would  in  the  eai-liest  days? 

^[r.  MooRiiEAD.  That  que-^tion  luis  been  a  maior  concern  of  all  of  the 
members  of  our  subcommittee.  The  press  did  advocate  and  support 
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the  bill  back  in  the  1960's.  We  did  finally  pass  it  in  1966.  And  yet  I 
don't  believe  it  has  been  adequately  used  by  the  press.  We  were  given 
two  major  reasons :  One,  that  the  administrative  proceedings  under  the 
act  do  take  time ;  court  proceedings  are  lengthy  and  costly.  This  is  one 
of  the  reasons  why  in  the  bill  we  try  to  shorten  these  procedures,  since 
news  is  so  very  perishable. 

And  second,  I  think  that  in  many  cases,  a  newsman  hesitates  to  admit 
that  he  needs  a  law  to  obtain  information.  There  is  pride  involved  on 
the  part  of  the  investigative  reporter.  He  uses  sources  in  the  bureauc- 
racy of  Government  to  get  information.  If  he  must  bring  a  suit  in 
court  under  the  act  to  obtain  that  information,  he  is  admitting  that 
he  may  not  have  the  sources  that  he  should  or  used  to  have. 

I  would  say  finally  that  in  recent  yeai-s  news  reporters  and  papei-s 
are  successfully  using  the  act.  Two  cases  last  year  involving  the  De- 
partment of  Housing  and  Urban  Development  were  won — the  Phila- 
delphia Inquirer  brought  a  successful  suit  under  the  act,  and  also  the 
Nashville  Tennesseean  won  a  similar  suit  involving  FHA  audit  re- 
ports. So  that  has  been  used.  But  I  quite  agree,  Mr.  Chairman,  not 
adequately.  If  you  can  help  get  more  newspaper  people  to  use  the  act 
than  I  have,  I  commend  you. 

Senator  Kennedy.  I  suppose  it  is  costly  as  well  for  them  to  take  care 
of  attorneys  fees  to  carry  it  through. 

Mr.  MooRHEAD.  That  is  true,  cost  of  court  actions  are  a  major 
deterrent. 

Senator  Kennedy.  And  I  suppose  the  relationship  between  a  news- 
paper reporter  and  the  agency  that  he  is  covering  has  got  to  remain 
friendly  if  he  is  to  do  his  job  well ;  or  if  he  does  have  some  other  means 
to  continue  any  beneficial  relationship  which  he  might  already  have. 

Mr.  MooRHEAD.  On  the  matter  of  costs,  we  do  provide  in  the  bill  for 
authority  of  the  court  to  award  court  costs,  including  a  reasonable 
counsel  fee  to  the  plaintiff. 

Senator  Kennedy.  In  the  course  of  your  hearings  which  agencies 
had  the  best  record  of  making  the  information  available  to  Congress 
and  the  public  and  which  had  the  poorest  ? 

Mr.  Moorhead.  I  would  start  maybe  with  the  poorest.  The  Depart- 
ment of  Agriculture,  the  Food  and  Drug  Administration,  and  the 
Internal  Revenue  Service  were  among  the  worst. 

Senator  Kennedy.  Are  they  sort  of  constant  repeaters  ? 

Mr.  ]\IooRHEAD.  Yes,  constant  repeaters. 

Senator  Kennedy.  From  the  trend  that  you  saw  of  these  particular 
agencies  over  any  given  period  of  time,  they  were  the  most  reluctant 
or  recalcitrant  ? 

Mr.  Moorhead.  I  think  those  were  the  most  reluctant  and  recalci- 
trant ;  there  were  others,  too. 

Senator  Ivennedy.  Did  you  also  find  that  the  agencies  themselves 
in  many  instances  were  slow  in  implementing  court  decisions  that 
affected  the  availability  of  information  ?  And  could  you  comment  on 
that  ?  Do  you  have  any  suggestions  about  what  might  be  done  on  that? 

Mr.  Moorhead.  Again,  the  Agriculture  Department,  even  after 
losing  the  Wellford  case,  for  example,  was  slow  in  producing  the 
documents. 

The  Federal  Trade  Commission  still  refuses  to  release  administra- 
tive manuals  even  after  the  decision  of  the  courts  in  Long  v.  the  Inter- 
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nal  Revenue  Service  and  HawJis  v.  the  Internal  Revenue  Service  de- 
cided that  such  manuals  were  not  exempt  from  disclosure.  The  solution 
I  think  is  constant  oversight  by  the  Congress — for  us  to  continue  to 
keep  holding  their  feet  to  the  fire,  as  it  were.  The  proposal  in  the 
legislation  to  have  annual  reports  by  each  of  the  agencies  as  to  their 
implenientation  of  the  act  is  important.  We  can  then  see  which  ones 
are  doing  a  good  job  and  praise  them,  while  isolating  those  who  are 
subverting  the  law.  We  should  then  haul  them  up  before  the  Congress 
to  explain  why  they  are  so  bad. 

Senator  Kennedy.  Since  we  have  given  you  a  chance  to  tell  about 
the  bad  ones,  do  you  have  any  good  ones  ? 

;Mr.  MooRHEAiD.  HEW  and  EPA  were  better  than  average.  We  rec- 
ommended some  administrative  changes  in  our  report  last  fall.  There 
has  been  some  progress.  The  Justice  Department  came  up,  I  thinkj 
with  the  best  revised  regulations,  not  only  good  for  the  Justice  De- 
partment but  also  for  use  as  a  model  for  other  departments  and 
agencies. 

Senator  Kennedy.  Are  they  available  ?  Will  you  make  those  a  part 
of  the  record  ? 

Mr.  MooRHEAD.  I  think  they  are  the  best,  the  model  for  regulations 
under  the  Freedom  of  Information  Act.  And  we  will  make  them  avail- 
able for  the  hearing  record. 

[The  material  referred  to  above  follows :] 

[Title  28 — Judicial  Administration] 

Chapter  I — Department  of  Justice 

[Order  No.  502-73] 

Part  16 — Production  or  Disclosure  of  Material  or  Information 

SUBPART   A — production    OR   DISCLOSURE   UNDER    5    U.8.C.    552(A) 

This  order  revises  the  regulations  of  the  Department  of  Justice  which  prescribe 
the  procedures  for  making  and  acting  upon  requests  from  members  of  the 
public  for  access  to  Justice  Department  records  under  the  Freedom  of  Informa- 
tion Act  (5U.S.C.  552). 

By  virtue  of  the  authority  vested  in  me  by  28  U.S.C.  509,  510,  5  U.S.C.  301,  552, 
and  .31  U.S.C.  483a,  Subpart  A  of  Part  16  of  Chapter  I  of  Title  28,  Code  of  Fed- 
eral Regulations,  is  revised,  and  its  provisions  renumbered,  to  read  as  follows : 
Sec. 

16.1       Purpose  and  scope. 
1G.2       Public  reference  facilities. 

16.3  Requests  for  identifiable  records  and  copies. 

16.4  Requests  referretl  to  division  primarily  concerned. 

16.5  Prompt  response  by  responsible  division. 

16.6  Responses  by  division  :  Form  and  content. 

16.7  Appeals  to  the  Attorney  General  from  initial  denials. 

16.8  Maintenance  of  files. 

16.9  Fees  for  provision  of  records. 

16.10  Exemptions. 

Authority  :  28  U.S.C.  509,  510 ;  5  U.S.C.  301,  552 ;  31  U.S.C.  483a. 
§16.1     Purposes  and  scope. 

{a)  This  subpart  contains  the  regulations  of  the  Department  of  Justice  im- 
plementing 5  U.S.C.  5.52.  The  regulations  of  this  subpart  provide  information 
concerning  the  procedures  by  which  records  may  be  obtained  from  all  divisions 
within  the  Department  of  Justice.  Official  records  of  the  Department  of  Justice 
made  available  pursuant  to  tlie  requirements  of  5  U.S.C.  552  shall  be  furnished 
to  members  of  the  public  as  prescribed  by  this  subpart.  Officers  and  emplovees 
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of  the  Department  may  continue  to  furnish  to  the  public,  informally  and  without 
compliance  with  the  procedures  prescribed  herein,  information  and  records  which 
prior  to  enactment  of  5  U.S.C.  552  were  furnishetl  customarily  in  the  regular 
performance  of  their  duties.  Persons  seeking  information  or  records  of  the 
Department  of  Justice  may  find  it  useful  to  consult  with  the  Department's  Office 
of  Public  Information  before  invoking  the  formal  procedures  set  out  below.  To 
the  extent  permitted  by  other  laws,  the  Department  also  will  make  available 
records  which  it  is  authorized  to  withhold  under  5  U.S.C.  552  whenever  it  deter- 
juines  that  such  disclosure  is  in  the  public  interest. 

(b)  The  Attorney  General's  Memorandum  on  the  Public  Information  section 
•of  the  Administrative  Procedure  Act,  which  was  published  in  .lune  1967  and  is 
available  from  the  Superintendent  of  Documents,  may  be  consulted  in  considering 
questions  arising  under  5  U.S.C.  552.  The  Office  of  Legal  Counsel  after  appro- 
priate coordination  is  authorized  from  time  to  time  to  undertake  ti'aining  activi- 
etis  for  Department  personnel  to  maintain  and  improve  the  qualitv  of  adminis- 
tra  tion  under  5  U.S.C.  552. 

§  li>.2     Public  reference  facilities. 

Each  office  listed  below  will  maintain  in  a  public  reading  room  or  public  read- 
ing area,  the  materials  relating  to  that  office  which  ai-e  required  I)y  5  T'.S.C. 
.552(a)  (2)  and  552(a)  (4)  to  be  made  available  for  public  inspection  and  copying : 

1  .S.  Attorneys  and  U.S.  Marshals — at  the  principal  offices  of  the  U.S.  Attorneys 
listed  in  tlie  U.S.  Government  Organization  Manual ; 

l^.Ui.'eau  of  Prisons  and  U.S.  Board  of  Parole — at  the  principal  office  of  each  of 
those  agencies  at  101  Indiana  Avenue  NW.,  Washington,  D.C.  20537 ; 

■C'ommunity  Relations  Service— at  550  11th  Street  NW.,  Washington.  D.C.  20530; 

Internal  Security  Division  (for  registrations  of  foreign  agents  and  other  pur- 
suant to  26  CFR  Parts  5.  10.  11.  and  12)— at  Room  4.58.  Federal  Triangle 
Building.  315  Ninth  Street,  NW.,  Washington,  D.C.  20530; 

Board  of  Immigration  Appeals — at  Room  1138,  521  12th  Street  NW.,  Washington, 
D.C.  20530 ; 

Immigration  and  Naturalization  Service — see  8  CFR  §  103.9 ; 

Law  Enforcement  Assistance  Administration,  683  Indiana  Avenue  NW.,  Wash- 
ington. D.C.  20.530.  and  Regional  Officer  as  listed  in  the  U.S.  Government 
Organization  Manual ; 

All  other  Offices,  Divisions,  and  Bureaus  of  the  Department  of  .Justice — at  Room 
6620.  Department  of  Justice,  10th  Street  and  Pennsylvania  Avenue  NW., 
Washington.  D.C.  20530. 

Each  of  these  public  reference  facilities  will  maintain  and  make  available  for 
pul)lic  ins))ection  and  copying  a  current  index  of  the  materials  available  at  that 
facility  which  are  required  to  be  indexed  by  5  U.S.C.  552(a)  (2). 

§  16.3     Requests  for  identifiable  records  and  copies. 

(a)  Addressed  to  Office  of  Deputu  Attorney  General. — A  request  for  a  record 
of  the  Department  which  is  not  customarily  made  available,  which  is  not  avail- 
able in  a  i)ui)lic  reference  facility  as  described  in  §  16.2.  and  which  is  not  a  record 
maintained  by  the  Innnigration  and  Naturalization  Service,  the  Bureau  of 
Prisons,  or  the  Board  of  Immigration.  Ai>i)eals  shall  be  addressed  to  the  Office 
of  the  Deputy  Attorney  General,  Washington.  D.C.  20530.  Requests  for  records 
of  the  Bureau  of  Prisons  or  of  the  Board  of  Immigration  Appeals  shall  be  sent 
directly  to  the  Director.  Bureau  of  Prisons.  101  Indiana  Avenue,  NW.,  Wash- 
ington. D.C.  20537.  or  the  Chairman,  Board  of  Immigration  Appeals.  Department 
of  Justice,  Washington.  D.C.  20530,  i-esi)ectively.  Requests  for  records  of  the 
Immigration  and  Naturalization  Service,  including  aliens'  record  files  tempo- 
rarily in  the  possession  of  the  Board  of  Immigration  Appeals,  shall  be  made  and 
processed  pursuant  to  the  provisions  of  Part  103  of  Title  3  of  the  Code  of 
Federal  Regulations. 

ih)  Request  fihoiild  he  in  writinf/  and  for  identifinMe  recor'dn. — A  request  for 
access  to  records  should  be  submitted  in  writing  and  .should  sufficiently  identify 
the  records  requested  to  enable  Department  i^ersonnel  to  locate  them  with  a 
reasonable  amount  of  effort.  Where  possible,  .specific  information  regarding  dates, 
titles,  file  designations,  and  other  information  which  may  help  identify  the 
records  should  be  supplied  by  the  requester.  If  the  request  relates  to  a  matter 
in  pending  litigation,  the  court  and  its  location  should  be  identified. 

(e)  Form  may  he  reqneftted. — Where  the  information  supplied  by  the  requester 
fs  not  sufficient  to  permit  location  of  the  records  by  Department  ixTSonnel  with 
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a  reasonable  amount  of  effort,  the  requester  may  be  sent  and  asked  to  fill  out  and 
return  a  Form  D.J.  US,  which  is  designed  to  elicit  the  necessary  information 

id)  Categorical  requests.— (1)  Must  meet  identifiahle  records  requirement.— 
A  request  for  all  records  falling  within  a  reasonably  .sijecific  category  shall  be 
regarded  as  conforming  to  the  statutory  requirement  that  records  be  identifiable 
if  it  can  reasonably  be  determined  which  particular  records  come  within  the 
requests,  and  tlie  records  can  be  searched  for,  collected,  and  produced  without 
unduly  burdening  or  intei-fering  with  Department  operations  because  of  the  staff 
time  consumed  or  the  resulting  disruption  of  files. 

(2)  Assistance  in  reformulating  non-conforming  requests. — If  it  is  deter- 
mined that  a  categorical  request  would  unduly  burden  or  interfere  with  the  op- 
erations of  the  Department  under  paragraph  (d)  (1)  of  this  section,  the  response 
denying  the  request  on  those  grounds  shall  specify  the  reasons  why  and  the  extent 
to  which  compliance  would  burden  or  interfere  with  Department' operations,  and 
shall  extend  to  the  requester  an  opportunity  to  confer  with  knowledgeable  De- 
partment personnel  in  an  attempt  to  reduce  the  request  to  manageable  proportions 
by  reformulation  and  by  agreeing  on  an  orderly  procedure  for  the  production  of 
the  records. 

(e)  Requests  for  records  of  other  agencies. — Many  of  the  records  in  the  files 
of  the  Department  are  obtained  from  other  agencies  for  litigation  or  other  pur- 
poses. Where  it  is  determined  that  the  question  of  the  availability  of  requested 
records  is  primarily  the  responsibility  of  another  agency,  the  request  will  be 
referred  to  the  other  agency  for  processing  in  accordance  with  its  regulations, 
and  the  person  submitting  the  request  will  be  so  notified. 

§  16.4     Requests  referred  to  division  primarily  concerned. 

(a)  Referral  to  responsible  dvvisio7i.— The  Deputy  Attorney  General  shall, 
promptly  upon  receipt  of  a  request  for  Department  records,  ascertain  which  divi- 
sion of  the  Department  has  primary  concern  with  the  records  requested.  As 
used  in  this  subpart,  the  term  "division"  includes  all  divisions,  bureaus,  oflices, 
services,  administrations,  and  boards  of  the  Department,  the  Pardon  Attorney 
and  Federal  Prison  Industries  except  as  otherwise  expressly  provided.  He  shall 
then  promptly  forward  the  request  to  the  responsible  division  and  notify  the 
requester  of  his  action.  The  Deputy  Attorney  General  shall  maintain  or  be 
furnished  with  a  file  copy  of  each  request  received,  and  records  to  show  the  date 
of  its  receipt  from  the  requester,  the  division  to  which  it  was  forwarded,  and 
the  date  on  which  it  was  forwarded.  For  all  purposes  under  this  subpart  the 
Board  of  Immigration  Apijeals  and  the  Bureau  of  Prisons  shall  be  considered 
the  responsible  division  with  respect  to  requests  sent  directly  to  them  pursuant 
to  §  16.3  hereof. 

[h)  Deputy  Attorney  General  shall  assure  timely  response. — The  office  of 
the  Deputy  Attorney  General  shall  periodically  review  the  practices  of  the  divi- 
sions in  meeting  the  time  requirements  set  out  in  §  16.5 "hereof,  and  take  such 
action  to  promote  timely  responses  as  it  deems  appropriate. 

§  16.5     Prompt  response  by  responsible  division. 

(a)  Response  tmthin  10  days. — The  head  of  the  responsible  division  shall, 
within  10  working  days  of  its  receipt  by  the  division  and  more  rapidly  if  prac- 
ticable, either  comply  with  or  deny  a  request  for  records  unless  additional  time 
is  required  for  one  of  the  following  reasons  : 

(1)  The  requested  records  are  stored  in  whole  or  in  part  at  other  locations 
than  the  office  in  receipt  of  the  request ; 

(2)  The  request  requires  the  collection  of  a  substantial  number  of  specified 
records ; 

(3)  The  request  is  couched  in  categorical  terms  and  requires  an  extensive 
search  for  the  records  responsive  to  it ; 

(4)  The  requested  records  have  not  been  located  in  the  course  of  a  routine 
search  and  additional  efforts  are  being  made  to  locate  them ; 

(5)  The  requested  records  require  examination  and  evaluation  by  personnel 
having  the  necessary  competence  and  discretion  to  determine  if  they  are  (i) 
exempt  from  disclosure  under  the  Freedom  of  Information  Act,  and  (ii)  should 
be  withheld  as  a  matter  of  sound  policy,  or  disclosed  only  with  appropriate 
deletions ; 

(6)  The  requested  records  of  some  of  them  involve  the  responsibility  of  an- 
other agency  or  another  division  of  the  Department  whose  assistance  or  views 
are  being  sought  in  processing  the  request. 
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When  additional  time  is  required  for  one  of  the  above  reasons,  the  head  of  the 
responsible  division  shall  acknovpledge  receipt  of  the  request  within  the  10-day 
period  and  include  a  brief  notation  of  the  reason  for  the  delay  and  an  indication 
of  the  date  on  which  it  is  expected  that  a  determination  as  to  disclosure  will  be 
forthcoming,  A  copy  of  each  such  acknowledgment  shall  be  furnished  to  the 
Deputy  Attorney  General.  An  extended  deadline  adopted  for  one  of  the  reasons 
set  forth  above  will  be  considered  reasonable  in  all  cases  if  it  does  not  exceed 
10  additional  working  days.  The  head  of  the  responsible  division  may  adopt  an 
extended  deadline  in  excess  of  the  10  additional  working  days  (i.e.,  a  deadline 
in  excess  of  20  working  days  from  the  time  of  receipt)  upon  specific  prior  ap- 
proval of  the  notice  to  the  requester  of  the  extension  by  the  office  of  the  Deputy 
Attorney  General  where  special  circumstances  reasonably  warrant  the  more 
extended  deadline  and  they  are  stated  in  the  written  notice  of  the  extension. 

(&)  Petition  if  response  not  forthcoming. — If  the  head  of  the  responsible  divi- 
sion does  not  respond  to  or  acknowledge  a  request  within  the  10-day  i)eriod, 
if  the  head  of  the  responsible  division  does  not  act  on  a  request  within  an  ex- 
tended deadline  adopted  for  one  of  the  reasons  set  forth  in  paragraph  (a)  of  this 
section,  or  if  the  requester  believes  that  an  extended  deadline  adopted  pursuant 
to  paragraph  {a)  of  this  section  is  unreasonable,  the  requester  may  petition 
the  Deputy  Attorney  General  to  take  appropriate  measures  to  assure  prompt  ac- 
tion on  the  request.  In  order  for  a  requester  to  treat  a  failure  to  respond  by  the 
head  of  a  division  as  a  denial  and  file  an  api)ea],  he  must  have  filed  a  petition 
with  the  Deputy  Attorney  General  complaining  of  delay  under  this  subsection. 

(c)  Action  on  petitions  complaining  of  delay. —  (1)  Prompt  action. — Where 
a  petition  to  the  Deputy  Attorney  General  complaining  of  a  division's  failure  to 
respond  to  a  request  or  to  meet  an  extended  deadline  does  not  elicit  a  response 
to  the  request  from  the  head  of  the  responsible  division  within  10  days,  or  where 
a  petition  complaining  of  a  division's  adoption  of  an  unreasonable  deadline  fails 
to  elicit  an  acknowledgement  of  the  petition  within  10  days  and  a  response  to  the 
request  from  the  head  of  the  division  within  a  reasonable  time,  the  requester  may 
treat  the  request  as  denied,  and  he  may  then  file  an  appeal  to  the  Attorney 
General. 

(2)  Copies  maintained  by  Deputy  Attorney  General. — Copies  of  all  petitions 
complaining  of  delay,  and  records  of  all  actions  taken  upon  them  shall  be  sup- 
plied to  or  maintained  by  the  Deputy  Attorney  General. 

(d)  Removal  by  Deputy  Attorney  General. — The  Deputy  Attorney  General  may 
remove  any  request  or  class  of  requests  from  the  division  to  which  it  is  referable 
under  these  regulations  and,  in  such  event,  shall  perform  the  functions  of  the 
head  of  such  division  with  respect  thereto. 

§  16.6    Responses  by  divisions  :  form  and  content. 

{a)  Form  of  grant. — When  a  requested  record  has  been  identified  and  is  avail- 
able, the  responsible  division  shall  notify  the  requester  as  to  where  and  when  the 
record  is  available  for  inspection  or  copies  will  be  available.  The  notification  shall 
also  advise  the  requester  of  any  applicable  fees  under  §  16.9  hereof. 

(ft)  Form  of  denial. — ^A  reply  denying  a  written  request  for  a  record  shall  be 
in  writing  signed  by  the  head  of  the  responsible  division  and  shall  include : 

(1)  Exemption  category. — A  reference  to  the  specific  exemption  under  the 
freedom  of  Information  Act  authorizing  the  withholding  of  the  record,  to  the 
extent  consistent  with  the  purpose  of  the  extent  consistent  with  the  purpose  of 
the  exemption  a  brief  explanation  of  how  the  exemption  applies  to  the  record 
withheld,  and,  if  the  head  of  the  division  considers  it  appropriate,  a  statement 
of  why  the  exempt  record  is  being  withheld  ;  and 

(2)  Administrative  appeal  and  judicial  review. — A  statement  that  the  denial 
may  be  appealed  within  30  days  to  the  Attorney  General,  and  that  jvidicial  review 
will  be  thereafter  available  either  in  the  district  in  which  the  requester  resides  or 
has  a  principal  place  of  business  or  in  which  the  agency  records  are  situated. 

(c)  Record  cannot  be  located  or  does  not  exist. — If  a  requested  record  cannot 
?>e  located  from  the  information  supplied,  or  is  known  to  have  been  destroyed  or 
otherwise  disposed  of,  the  requester  shall  be  so  notified. 

{d)  Copy  of  responses  to  Deputy  Attorney  General. — A  copy  of  each  grant  or 
denial  letter,  and  each  notification  under  paragraph  (c)  of  this  section  shall  be 
furnished  to  the  Deputy  Attorney  General. 

§  16.7    Appeals  to  the  Attorney  General  from  initial  denials. 

(ffl)  Appeal  to  Attorney  General. — AVhen  the  head  of  a  division  has  denied  a 
request  for  records  in  whole  or  in  part,  the  requester  may,  within  30  days  of  its 
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receipt,  appeal  the  denial  to  the  Attorney  General,  Washington,  D.C.  20530.  The 
appeal  shall  be  in  writing. 

(&)  Action  tcithin  20  working  days. — The  Attorney  General  will  act  upon  the 
appeal  within  20  working  days  of  its  receipt,  and  more  rapidly  if  practicable, 
unless  novel  and  difficult  questions  are  involved.  Where  such  questions  are  in- 
volved, the  Attorney  General  may  extend  the  time  for  final  action  for  a  reason- 
able period  beyond  20  working  days  upon  notifying  the  requester  of  the  reasons 
for  the  extended  deadline  and  the  date  on  which  a  final  re.sponse  may  be  expected. 

(c)  Form  of  action  on  appeal. — The  Attorney  General's  action  on  an  appeal 
shall  be  in  writing.  A  denial  in  whole  or  in  part  of  a  request  on  appeal  shall 
set  forth  the  exemption  relied  on,  a  brief  explanation  consistent  with  the  purpose 
of  the  exemption  of  how  the  exemption  applies  to  the  record  withheld  and  the 
reasons  for  asserting  it. 

{d)  Copies  to  Deputy  Attorney  General. — Copies  of  all  appeals  and  copies 
of  all  actions  on  appeals  shall  be  furnished  to  the  Deputy  Attorney  General. 

§  16.8     Maintenance  of  files. 

{a)  Complete  files  maintained  hy  Deputy  Attorney  General. — The  Deputy  At- 
torney shall  maintain  files  containing  all  material  required  to  be  retained  by  or 
furnished  to  him  under  this  subpart.  The  material  shall  be  filed  by  individual 
request ;  and  shall  be  indexed  according  to  the  exemptions  asserted ;  and,  to  the 
extent  feasible,  according  to  the  type  of  records  requested. 

(ft)  Maintenance  of  file  open  to  public. — The  Deputy  Attorney  General  shall 
also  maintain  a  file,  open  to  the  public,  which  shall  contain  copies  of  all  grants 
or  denials  of  appeals  by  the  Attorney  General.  The  material  shall  be  indexed  by 
the  exemption  asserted,  and,  to  the  extent  feasible,  according  to  the  type  of 
records  requested. 

(c)  Protection  of  privacy. — Where  the  identity  of  a  requester,  or  other  identi- 
fying details  related  to  a  request,  would  constitute  an  invasion  of  personal  privacy 
if  made  generally  available,  the  Deputy  Attorney  General  shall  delete  identifying 
details  from  the  copies  of  documents  maintained  in  the  public  file  established  un- 
der paragraph  (&)  of  this  section. 

§  16.9     Fees  for  provision  of  records. 

(a)  When  charged.— User  fees  pursuant  to  31  U.S.C.  483a  (1970),  shall  be 
charged  according  to  the  schedule  contained  in  paragraph  (b)  of  this  section 
for  services  rendered  in  responding  to  requests  for  Department  records  under  this 
subpart  unless  the  responding  official  of  the  Department  determines  in  conformity 
with  the  provisions  of  31  U.S.C.  483a,  that  such  charges  or  a  portion  thereof  are 
not  in  the  public  interest.  Such  a  determination  shall  ordinarily  not  be  made 
luiless  the  service  to  be  performed  will  be  of  benefit  primarily  to  the  public  as  op- 
posed to  the  requester,  or  unless  the  requester  is  an  indigent  individual.  Fees 
shall  not  be  charged  where  they  would  amount,  in  the  aggregate,  for  a  request  or 
series  of  related  reqests,  to  less  than  $3.  Ordinarily,  fees  shall  not  be  charged  if 
the  records  requested  are  not  found,  or  if  all  of  the  records  located  are  withheld 
as  exempt.  However,  if  the  time  expended  in  processing  the  request  is  substantial, 
and  if  the  requester  has  been  notified  of  the  estimated  cost  pursuant  to  paragraph 
(c)  of  this  section  and  has  been  specifically  advised  that  it  cannot  be  determined 
in  advance  whether  any  records  will  be  made  available,  fees  may  be  charged. 

(/>)  Services  charged  for,  and  amount  charged. — For  the  services  listed  below 
expended  in  locating  or  making  available  records  or  copies  thereof,  the  following 
charge.s  shall  be  assessed  : 

(1)  Copies. — For  copies  of  documents  (maximum  of  10  copies  will  be  supplied) 
$.10  per  copy  of  each  page. 

(2)  Clerical  searches. — For  each  one  quarter  hour  spent  by  clerical  personnel 
in  excess  of  the  first  quarter  hour  in  searching  for  and  producing  a  requested 
record,  i?1.2.5. 

(3)  Monitoring  inspection. — For  each  one  quarter  hour  spent  in  monitoring  the 
requester's  inspection  of  records.  .$1.25. 

(4)  Certification. — For  certification  of  true  copies,  each,  .$1. 

(5)  Attestation. — For  attestation  under  the  seal  of  the  Department.  $3. 

(6)  Nonroiitine,  nonclerical  searches. — Where  a  search  cannot  be  performed  by 
clerical  personnel,  for  example,  where  the  task  of  determining  which  records  fall 
within  a  request  and  collecting  them  requires  the  time  of  professional  or  man- 
agerial personnel,  and  where  the  amount  of  time  that  must  be  expended  in  the 
search  and  collection  of  the  reciuestod  records  by  such  higher  level  personnel  is 
substantial,  charges  for  the  search  may  be  made  at  a  rate  in  excess  of  the  clerical 
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rate,  namely  for  each  one  quarter  honr  spent  in  excess  of  the  first  quarter  hour 
by  such  higher  Un'el  personnel  in  searching  for  a  requested  record,  $3.57, 

(7)  Examination  uvd  rcldted  tasks  in  screening  records. — No  charge  shall  be 
made  for  time  spent  in  resi living  legal  or  policy  issues  alTecting  access  to  records 
of  known  contents.  In  addition,  no  charge  shall  ordinarily  he  made  for  the  time 
involved  in  examining  records  in  connection  with  determining  whether  they  are 
exempt  from  mandatory  disclosure  and  should  be  withheld  as  a  matter  of  sound 
policy;  However,  where  a  broad  request  requires  Department  personnel  to  devote 
a  substantial  amount  of  time  to  examining  records  for  the  purpose  of  screening 
out  certain  records  or  portions  tiiereof  in  accordance  with  determinations  that 
material  of  such  a  nature  is  exempt  and  should  be  withheld  as  a  matter  of  sound 
policy,  a  fee  may  be  assessed  for  the  time  consumed  in  such  examination,  "Where 
such  examination  can  be  performed  by  clerical  i)ersonnel,  time  will  be  charged  for 
at  the  rate  of  $1,25  per  (juarter  hour,  and  where  higher  level  i>ersonnel  are  re- 
quired, time  will  be  cliarged  for  at  the  rate  of  $3.75  per  quarter  houi-. 

(8)  Computerized  Records. — Fees  for  services  in  processing  requests  main- 
tained in  whole  or  part  in  computerized  form  shall  be  in  accordance  with  this  sec- 
tion so  far  as  practicable.  Services  of  personnel  in  the  nature  of  a  search  shall  be 
charged  for  at  rates  prescribed  in  paragraph  (h)  (6)  of  this  section  unless  the 
level  of  personnel  involved  permits  rates  in  accordance  with  paragraph  (b)  (2) 
of  this  section.  A  charge  shall  be  made  for  tlie  computer  time  involved,  based 
upon  the  prevailing  level  of  costs  to  governmental  organizations  and  upon  the 
particular  types  of  computer  and  associated  equipments  and  the  amounts  of  time 
on  sucb  equipments  that  are  utilized.  A  charge  shall  also  be  made  for  any  siib- 
stantial  amounts  of  special  supplies  or  materials  u.sed  to  contain,  present,  or 
make  available  the  output  of  computers,  based  upon  prevailing  levels  of  costs  to 
governmental  organizations  and  upon  the  type  and  amount  of  such  supplies  or 
materials  that  is  used.  Nothing  in  this  paragraph  shall  be  construed  to  entitle 
any  person,  as  of  right,  to  any  services  in  connection  with  computerized  records, 
other  than  services  to  which  such  person  may  ])e  entitled  under  5  U.S.C.  552  and 
under  the  provisions,  not  including  this  paragraph   (fi),  of  this  subpart. 

(c)  Notice  of  anticipated  fees  in  excess  of  $25. — Where  it  is  anticipated  that 
the  fees  chargeable  under  this  section  will  amount  to  more  than  $25.  and  the  re- 
quester has  not  indicated  in  advance  his  willingness  to  pay  fees  as  high  as  are 
anticipated,  the  requester  shall  be  promi)tly  notified  of  the  amount  of  the  an- 
ticipated fee  or  such  portion  thereof  as  can  readily  be  estimated.  In  appropriate 
cases  an  advance  deposit  may  be  required.  The  notice  or  request  for  an  advance 
deposit  shall  extend  an  offer  to  the  requester  to  confer  with  knowledgeable  De- 
partment personnel  in  an  attempt  to  reformulate  the  request  in  a  manner  which 
will  reduce  the  fees  and  meet  the  needs  of  the  requester.  Dispatch  of  such  a 
notice  or  i-equest  shall  toll  the  running  of  the  period  for  response  by  the  Depart- 
ment until  a  reply  is  received  from  the  requester. 

(d)  Form  of  papment.- — Payment  should  be  made  by  check  or  money  order  pay- 
able to  the  Treasury  of  the  United  States. 

§  16,10     Exemptions. 

(a)  5  U,S.C.  552  exempts  from  all  of  its  publication  and  disclosure  require- 
ments nine  categories  of  records  which  are  described  in  subsection  (ft)  of  that 
section.  These  categories  include  such  matters  as  national  defense  and  foreign 
policy  information  ;  investigatory  files  ;  internal  procedures  and  communications  ; 
materials  exempted  from  disclosure  by  other  statutes;  information  given  in  con- 
fidence; and  matters  involving  personal  privacy.  The  .scope  of  the  exemptions  is 
discussed  generally  in  the  Attorney  General's  memorandum  referred  to  in  §  16.1. 

(ft)  The  Attorney  General  will  not  withhold  any  records  of  the  Department 
over  10  years  old  on  the  ground  that  they  are  classified  pursuant  to  Executive 
Order  No.  11652  or  its  predecessors  without  notification  from  the  Department  re- 
view committee  establishwl  in  accordance  with  the  Executive  order  and  Subpart 
G  of  Part  17  of  this  chapter,  by  its  Chairman,  that  continued  classification  is 
required  by  the  Executive  order. 

Prernons  regulations  superseded.— Thifi  order  supersedes  order  No.  8S1-67  of 
July  5,  1967,  as  amended,  28  CFR  Part  16,  Subpart  A  (1972),  effective  March  1, 
1978. 

Dated  :  February  9, 1973. 

Richard  Kleindtenst,  Attorney  General. 

[FR  Doc,  73-2970  Filetl  2-13-73;  8;45  am] 
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Senator  Ejennedy.  Senator  Muskie. 

Senator  Muskie.  Congressman  Moorhead,  I  would  like  to  pay  my 
tribute  to  the  work  3^ou  lia\'e  done  on  the  House  side.  And  I  think  your 
leadership  extends  beyond  the  House,  with  all  respect  to  that  body. 
It  has  })een  my  privilege  to  inti-oduce  on  the  Senate  side  S.  114"2,  which 
is  the  Senate  version  of  the  bill  which  you  basically  developed.  And 
we  now  have  20  cosponsors,  an  excellent  example,  I  think,  of  comity 
between  the  Houses,  and  of  what  we  are  trying  to  develop  between 
the  executive  branch  and  tlie  Congress  with  little  success. 

In  connection  with  the  freedom  of  information  legislation  and  the 
amendments,  although  I  am  not  going  to  pursue  the  details  of  that, 
which  you  have  discussed  with  Senator  Kennedy,  I  wondered  what 
merit  you  may  see  in  the  idea  of  strengthening  the  public's  right  to 
government  information  by  the  statutory  creation  of  one  top  official 
in  every  agency  to  administer  the  Freedom  of  Information  x\ct  in  that 
agency  ? 

Xow,  the  legislation  has  already  had  the  effect  of  setting  up  such 
positions  in  some  agencies,  but  not  in  all.  And  it  may  be  that  unless 
there  is  some  such  person  in  every  agency,  that  the  responsibility 
for  implementing  the  act  becomes  lost. 

]\Ir.  ]\[ooKHEAD.  Senator,  I  think  that  is  an  excellent  suggestion. 
I  have  been  working  on  a  draft  bill  to  do  just  that.  It  will  be  intro- 
duced soon.  I  think  we  should,  either  by  law  or  otherwise,  renuire  that 
one  person — the  agency's  public  information  officer — have  full  respon- 
sibility and  sufficient  rank  to  expedite  the  free  flow  of  infonnation. 
Rather,  it  seems  to  me  that  under  the  present  system,  the  legal  office 
of  an  agency — and  I  am  a  lawyer  by  trade — believes  that  his  job  is  to 
find  every  way  possible  under  the  law  to  keep  his  agency  from  being 
forced  to  reveal  information  to  the  public.  So  that  I  believe  this  is 
an  excellent  suggestion.  The  responsible  public  information  official 
should  be  a  fairly  high  rank,  such  as  an  assistant  secretary  in  a  de- 
partment, so  that  both  the  Congress  and  the  press  can  know  exactly  to 
whom  to  go  when  they  have  a  freedom  of  information  matter  to 
discuss. 

Senator  Muskie.  Senator  Kennedy  raised  the  question  of  whether 
and  if  not,  why  not,  newspapers  have  been  undertaking  to  use  the 
Fi'oedom  of  Information  Act.  And  he  gave  some  reasons.  Isn't  an- 
other reason  the  imposition  of  unconscionable  charges  for  research 
to  get  information  ? 

Mr.  Bancroft,  vice  president  of  the  New  York  Times,  yesterday 
gave  us  testimonv  outlining  the  Times'  experience  under  this  legisla- 
tion. And  the  Times  was  inhibited  by  the  costs  that  were  involved. 
They  have  considerably  more  resources  than  other  newspapers.  Have 
you  found  that  to  be  a  problem  ? 

Mr.  Moorhead.  Yes,  Senator,  we  have.  We  have  recommended 
that  uniform  fees  be  established.  Fees  charged  the  public  for  merely 
photostating  requested  records  in  the  agencies  range-s  from  5  cents 
a  copy  to  $1  or  more.  That  does  not  include  search  fees,  which  are 
moi'6  expensive.  I  rememlser  a  case  involving  the  Department  of 
Agriculture,  where  the  search  fee  in  one  case  was  estimated  at  about 
$91,000. 

Senator  Muskie.  Isn't  it  your  view  that  there  should  first  be  an 
announced  schedule  of  fees  ? 
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Mr.  MooKHEAD.  And  as  reasonable  as  possible. 

Senator  Muskie.  And  secondly,  that  those  fees  ought  not  to  be  bur- 
densome. The  purpose  of  the  fees  is  not  to  recover  the  cost  of  labor 
and  overhead  and  the  rest  of  it,  but  merely,  I  suppose,  to  discipline  in 
some  way  the  requests  for  information  without  prohibiting-  them. 
I  am  not  sure  that  we  ought  to  charge  fees  at  all,  as  a  matter  of  fact. 
But  in  any  case  they  ought  to  be  reasonable  and  not  so  prohibitive 
as  to  deny,  in  effect,  the  advantages  of  the  legislation. 

Mr.  IMooRHEAD.  I  quite  agree,  sir.  Frivolous  requests  for  informa- 
tion are  often  discouraged  by  charging  at  least  some  minimal  fee. 

Senator  Muskie.  One  other  question  I  would  like  to  put.  Yesterday 
Congressman  Anderson  made  the  point  with  respect  to  Attorney  Gen- 
eral Kleindienst's  testimony  the  day  before,  that  the  effect  of  Mr. 
Kleindienst's  policies,  his  administrative  policies  with  respect  to  execu- 
tive privilege,  is  to  be  more  restrictive  of  Congress  right  to  know 
what  is  going  on  in  the  executive  branch  than  the  law  is  on  the  public's 
right  to  know  under  the  Freedom  of  Information  Act.  And  I  wonder 
if  you  would  appreciate  an  opportunity  to  comment  on  that? 

Mr.  MooRiiEAD.  Yes,  Senator.  I  think  that  the  public  has  a  right  to 
know.  I  think  the  Congress  has  a  right  to  know.  But  in  addition,  the 
Congress  has  a  need  to  know,  because  we  must  have  access  to  all  in- 
formation from  the  Executive  if  we  are  to  carry  out  our  constitutional 
functions  of  legislating  and  investigating.  We  have  a  need  to  know 
which  should  be  greater  than  that  of  the  public,  because  we  have  an 
obligation  under  the  Constitution. 

Senator  Muskie.  But  Mr.  Kleindienst  appears  to  have  restricted 
our  right  to  a  greater  extent  than  that  of  the  public  under  the  Freedom 
of  Information  Act. 

Mr.  MooRHEAD.  I  completely  disagree  with  the  Attorney  General,  as 
I  indicated  earlier  in  my  statement.  I  mentioned  this  House  report  of 
1860,  which  referred  to  the  House  of  Representatives  as  the  "grand 
inquest  of  the  Nation."  I  think  that  the  Congress  does  have  that  func- 
tion, which  means  that  we  can  inquire  into  anything  in  government, 
and  inquire  from  anybody  in  government.  We  do  have  the  constitu- 
tional power,  after  all,  in  the  House  of  impeaching,  and  the  Senate 
of  trying  the  President  and  the  Vice  President  for  high  crimes,  mis- 
demeanors, and  treason. 

Senator  Muskie.  I  would  like  to  make  one  point  a  matter  of  record. 

Mr.  Kleindienst's  testimony  the  other  day  was  so  extreme  and  it 
represented  such  an  unprecedented  expansion  of  the  notion  of  executive 
privilege,  that  I  had  some  mental  reservations  as  to  whether  or  not 
the  position  he  was  stating  represented  the  position  of  this  adminis- 
tration. And  yesterday  I  expressed  those  reservations  and  I  suggested 
that  maybe  he  was  flying  bv  the  seat  of  his  pants.  The  press,  the 
news  stories  this  morning,  indicate  that  Mr.  Ziegler,  when  asked  yester- 
day whether  Mr.  Kleindienst  was  speaking  in  fact  for  the  administra- 
tion, said  that  he  was.  completely,  and  that  the  position  defined  by  Mr. 
Kleindienst  before  these  subcommittees  on  Tuesdav.  represented  the 
administration  position.  And  if  in  fact  it  did,  I  woidd  agree  with  Con- 
gressman Anderson  yesterday  that  he  has  thrown  down  the  gauntlet 
to  Congress  in  a  wav  that  we  cannot  ignore  it,  because  I  don't  think 
we  can  let  that  position  stand  as  established  doctrine  in  our  system  of 
government. 
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Mr,  MooRHEAD.  I  agree  with  you  wholeheartedly,  Senator. 

Senator  Kennedy.  Senator  Ervdn. 

Senator  ER\^N.  Congressman,  I  want  to  tell  you  that  I  have  watched 
your  work  in  this  field  of  government  for  a  long  time,  and  with  much 
enthusiasm. 

I  know  of  no  person  who  has  made  a  greater  contribution  to  main- 
taining the  powers  of  Congress  and  the  right  of  the  Congress  to  be 
informed  as  to  what  is  going  on  so  that  it  can  legislate  wisely,  than 
you  have. 

Mr.  MooRHEAD.  I  know  of  one,  Senator,  and  that  is  you,  sir. 

Senator  Er\t:x.  Thank  you. 

I  would  like  to  make  an  offer  to  you.  The  Subcommittee  on  Separa- 
tion of  Powers  has  been  conducting  a  survey  of  the  instances  in  which 
the  executive  branch  of  the  Government  has  declined  to  give  informa- 
tion to  a  congressional  committee  or  to  the  Comptroller  General.  This 
survey  is  not  yet  complete,  because  every  day  we  get  further  informa- 
tion about  the  refusal  of  information.  But  thus  far  we  have  obtained 
information  from  various  Senate  and  House  committees  and  from 
the  Office  of  the  Comptroller  General,  of  166  instances  since  Janu- 
ary 1,  1964,  in  which  the  executive  branch  of  the  Government  refused 
tx)  give  information  requested  either  by  a  congressional  committee  or 
by  the  Comptroller  General. 

I  would  like  to  give  you  a  copy  of  that  survey,  because  you  have 
done  considerable  work  in  this  field. 

I  have  no  further  questions,  but  I  would  suggest  to  the  chairman 
that  the  two  consultants  of  the  Subcommittee  on  Separation  of  Powers 
who  did  so  much  in  conducting  the  investigations  previously  held  by 
that  subcommittee,  and  who  made  valuable  suggestions  about  legisla- 
tion in  this  field,  Professor  Bickel  of  Yale  Law  School  and  Prof. 
Arthur  Miller  of  the  George  Washington  University  Law  School,  be 
permitted  to  ask  the  witness  any  questions  that  have  occurred  to  them. 

Senator  Kennedy.  Professor  Miller  ? 

Mr.  Miller.  Thank  you.  Senator. 

I  just  have  one,  Mr.  Moorhead.  if  I  might. 

May  I  expand  a  bit  on  what  I  think  Senator  Muskie  was  asking  you 
a  moment  ago,  and  ask  the  question  I  asked  Mr.  Bancroft  of  the  Xew 
York  Times  yesterday.  I  was  concerned  with  the  amount  of  money  it 
costs  for  an  individual,  a  person,  a  scholar,  a  small  newspaper,  a  small 
radio  station,  to  get  information  from  government.  It  seems  to  me  that 
Mr.  Bancroft's  answer  was  that  it  would  cost  considerable  money, 
and  it  took  a  lot  of  resources.  So  the  answer  is  that  even  if  the  informa- 
tion were  available,  to  pursue  it  by  litigation  is  highly  improbable  if 
not  impossible.  And  then  it  seems  to  me  the  question  comes  as  to 
whether  or  not  Congress  should  consider  the  establishment  of  an  office, 
perhaps  in  the  nature  of  an  ombudsman  type  of  office,  which  would 
investigate  all  requests  for  information  from  the  executive  branch,  or 
from  anv  other  branch  of  Governnient  for  that  matter,  and  screen  out 
those  which  are  frivolous,  and  give  the  reply  to  the  citizen  or  to 
whoever  it  is  that  it  wishes. 

Would  you  like  to  comment  on  that,  sir?  It  seems  to  me  that  the 
time  hns  come  for  Congress  to  establish  an  office,  sort  of  a  lawyer- for- 
the-people  type  of  thing,  to  permit  them  to  contest  these  actions  of 
keeping  information  from  the  people. 
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Mr.  INIooRHEAD.  I  hadn't  tliouglit  of  this  until  you  just  brought  it 
,up,  Mr.  Miller,  but  at  first  blush,  this  sounds  like  a  very  reasonable 
.compromise  between  making  all  information  available  freely  without 
charge — which  could  result  in  vast  numbers  of  frivolous  requests — and 
the  present  svstem  where  the  agency  itself  sets  the  fees  and  can  almost 
rule  out  effectively  that  information  it  does  not  want  to  provide  the 
public. 

On  the  question  of  the  cost  of  FOI  litigation,  it  is  your  suggestion 
that  the  ombudsman  would  serve  as  the  lawyer  for  the  person  request- 
ing the  information  in  a  court,  or  would  you  still  have 

Mr.  Miller.  I  am  not  prepared  really  to  go  that  far.  But  the  only 
question  is,  if  the  investigator  perceived  that  the  information  was 
withheld,  he  could  report  back  and  make  public  his  finding.  It  seems 
to  me  that  the  publicity  would  be  such  that  very  often  it  would  help 
to  reduce  the  workload  greatly. 

If  you  want  a  lawj^er,  it  seems  to  me  that  you  can  follow  up  on  what 
the  Senate  put  in  its  version  of  the  impoundment  bill.  The  impound- 
ment bill  has  the  Comptroller  General  authorized  to  bring  suit  in  the 
name  of  Congress  when  there  is  Presidential  impoundment  of  funds, 
and  the  U.S.  district  court  in  Washington  is  empowered  to  hear  those 
cases.  Something  similar  to  that  might  be  considered.  I  am  merely 
broaching  an  idea  without  going  into  the  details. 

JNIr.  Moorhead.  I  think  this  idea  is  excellent  and  should  be  explored. 
We  might  take  just  as  the  first  step  in  the  beginning  not  to  have  the 
om.budsman  authorized  to  go  to  court,  but  to  merely  make  a  ruling 
which  we  would  expect  the  departments  and  agencies  to  follow. 

]\Ir.  Miller.  The  first  step,  it  seems,  would  be  a  very  desirable  one. 
It  would  cost  very  little  money,  and  it  would  solve  a  lot  of  the  adminis- 
tration's problems,  the  public  administrators'  problems,  as  well  as 
solve  a  lot  of  the  citizens'  problems,  and  rule  out  many  of  these  frivo- 
lous cases,  to  take  care  of  the  costs  of  litigating  a  lot  of  matters  which 
othprwise  should  not  be  litigated. 

Mr.  Moorhead.  I  should  think  that  an  agency  or  department  would 
welcome  this  suggestion  because  it  would  take  some  of  the  responsi- 
bility off  their  shoulders. 

ISIr.  Miller.  I  am  not  quite  sure  that  they  would.  But  that  is  all. 

Mr.  Moorhead.  I  said  maybe  they  should  welcome  it. 

Senator  Kennedy.  Professor  Bickel  ? 

Mr.  Bickel.  Xo  questions. 

Senator  Er\^n.  If  you  will  permit  me  to  do  a  little  proselytizing  on 
behalf  of  the  impoundment  bill  that  passed  the  Senate  the  other  day 
as  amendment  to  the  dollar  devaluation  bill,  by  a  vote  of  70  to  24.  The 
House  has  a  bill  introduced  bv  a  highly  respected  ]\Iember  of  the 
House,  Congressman  Mahon.  He  has  an  approach  that  I  took  in 
IMarch  1970,  when  I  introduced  the  bill  in  the  Senate.  After  studying 
that  approach  and  conducting  hearings,  I  came  to  the  conclusion  that 
that  approach  was  a  rather  futile  one,  because  the  difference  funda- 
mentally between  it  and  the  Senate-passed  bill,  which  was  in  harmony 
with  the  bill  reported  by  the  Senate  Government  Operations  Com- 
mittee, is  that  where  the  President  impounds  funds  under  the  Mahon 
bill,  the  impoundment  is  valid  unless  Congress  by  a  concurrent  resolu- 
tion vetoes  the  impoundment.  The  Senate  bill,  on  the  contrary,  provides 
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that  the  impoundment  shall  cease  after  60  days  if  within  that  time 
both  Houses  of  Congress  do  not  pass  a  resolution  ratifj-ing-  the 
impoundment. 

Xow,  tliere  are  some  loose  expressions  in  the  textbooks  to  the  effect 
that  a  concurrent  resolution  does  not  have  to  be  sent  to  the  Presi- 
dent. I  made  a  study  of  this  subject,  and  I  found  that  tlie  current  im- 
pression is  very  often  misleading.  If  a  concurrent  resolution  is  one  that 
is  merely  for  the  hoasekee[)ing  affairs  of  the  Congress,  such  as  estab- 
lishing a  joint  committee,  or  a  matter  of  that  kind,  and  has  no  legis- 
lative effect,  it  does  not  have  to  be  sent  to  tlie  President.  But  if  any 
resolution  requiring  the  concurrence  of  both  Houses  has  a}iy  legisla- 
tive effect  whatever,  it  has  to  be  sent  to  the  President  and  is  subject 
to  the  President's  veto.  So  under  the  Senate  amendment,  the  Con- 
stitution may  require  that  Congress  vote  four  times  before  it  spends 
a  single  penny  for  aj)propriate(l  funds. 

First,  it  has  to  pass  an  authorization  bill  by  a  majority  vote  of  both 
Houses  of  Congress.  The  President  can  veto  that.  And  then  both 
Houses  of  Congress  would  have  to  override  the  veto  by  a  two-thirds 
majority  in  each  House.  So  that  is  twice  the  Congress  has  expressed  its 
opinion  on  it. 

Then  Congress  has  to  pass  the  appropriations  bill  carrying  out  the 
terms  of  the  authorization  bill  by  a  majority  vote  of  both  Houses.  And 
then  the  President  can  veto  that.  And  Congress  would  have  to  pass  the 
appro]:)T'iations  bill  then  over  the  President's  veto  by  a  two-thirds  vote 
of  both  Houses. 

Xow.  unci  or  the  Senate  amendment,  that  would  be  the  end  of  the 
peapicking  for  the  President,  unless  the  President  could  get  an  affirma- 
tive i-esolution  ratifying  his  impoundment.  Under  the  ]Mahon  bill,  the 
President  can  impound  and  Congress  has  to  pass  what  the  bill  calls  a 
concurrent  resolution,  by  a  majority  vote,  before  Congress  can  veto 
the  impoundment.  If  it  [)asses  such  a  resolution,  the  resolution  has 
legislative  effect,  because  it  would  invalidate  tlie  impoundment,  and 
therefore  it  must  be  sent  to  the  President.  It  is  then  subject  to  a  Presi- 
dential veto.  So  for  the  sixth  time,  undei-  the  Mahon  bill.  Congres^? 
would  ha\e  to  vote  l)y  either  a  maiority  vote  or  a  two-thii-ds  vote  of 
both  Houses  to  make  the  appropriation  effective. 

Thus,  the  ^Nfahon  approach  would  require  Congi-ess  to  vote  twice 
more  before  it  could  make  the  expenrliture  of  a  siiigle  ]iennv  effective. 
In  additioji,  it  puts  it  in  the  power  of  one-third  plus  one  of  the  mem- 
bership of  either  Houses  of  Congress  to  nullify  the  congi-essional  will, 
which  has  already  been  expressed  five  times  either-  by  a  majority  vote 
or  by  a  two-thirds  majority.  T  don't  think  the  Congress  ought  to  ]^ei"mit 
the  Executive  to  make  such  a  monkey  of  it  with  that  i)rocedni'e.  with 
all  due  resi^ect  to  everybodv. 

So  I  hope  the  House  will  adopt  the  bill  passed  by  the  Seiuite  as  an 
amendment  to  the  Par  Value  Modification  Act.  or  as  an  independent 
bill. 

Mr.  ^rooRTTKAT).  Scuator,  T  also  have  great  resiDect  for  Congressman, 
Mahon,  but  T  think  your  analysis  of  the  situation  in  this  instance  is 
soi^nd  and  should  be  adopted  by  the  House.  And  I  assure  yon  that  I 
will  do  mv  best  to  see  that  that  approach  is  taken. 

Senator  Ervin.  Thank  you. 
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I  think  if  we  get  this  bill  passed  substantially  as  it  passed  the  Senate, 
for  the  first  time  in  the  history  of  the  Nation  we  will  have  an  effective 
way  to  enforce  the  power  that  the  Constitution  clearly  declares  that 
the  Congress  rather  than  the  President  should  have. 
Will  the  members  of  the  committee  forgive  me  for  proselytizing? 
Senator  Muskee.  It  is  a  worthy  cause. 

^  Senator  Kennedy.  Congressman,  just  finally,  I  outlined  in  a  pre- 
liminary way  a  process  by  which  the  issue  between  the  Congress  and 
the  Executive  could  be  framed  for  consideration  in  a  court  of  law. 

I  am_  interested  in  your  own  feeling  about  the  withholding  of  in- 
formation from  congressional  committees — Avhether  you  think  that  the 
Congress  itself  should  hold  up  appropriations  or  hold  up  nominees 
if  the  administration  withholds  information  from  the  Congress? 
Have  you  formed  any  opinion  about  this  ? 

Mr.  MooRHEAD.  Mr.  Chairman,  I  believe  that  we  have  to  resort  to 
strong  action  like  that.  The  only  reservation  I  have  about  your 
recommendation  of  court  action  is  that  I  think  it  concedes  too  much 
on  the  part  of  the  Congress.  We  have  a  constitutional  right  to  all  in- 
formation, all  witnesses,  and  that  we  shouldn't  have  to  resort  to  a 
court  test.  Professor  Berger  of  Harvard,  who  I  understand  will  be  a 
witness  here  later  this  morning,  agrees  with  that  position,  I  believe. 

To  demonstrate  our  determination  in  this  confrontation  we  may 
liave  to  do  some  things  that  we  wouldn't  ordinarily  like  to  do,  such 
as  to  withhold  appropriations  or  to  pass  a  bill  that  says,  in  effect,  "No 
person  can  receive  a  salarv  under  this  appropriation  if  he  declines  to 
appear  before  a  duly  constituted  congressional  committee." 

Senator  Kennedy.  The  point  of  my  suggestion  was  recognition  that 
if  tlie  Executive  is  willing  to  discuss  the  issue  and  work  things  out 
with  the  Congress  in  a  reasonable  and  rational  way,  then  obviously  you 
are  going  to  get  the  confrontation  which  we  have  at  the  present  timf.. 
But  the  suggestion  which  I  made  earlier  was  to  permit  a  court  to  be 
an  arbiter  in  this  situation,  not  taking  or  giving  anytliing  away  on 
either  side  on  the  issue,  but  as  a  means  and  process  of  resolving. 

Mr.  MooRHEAD.  When  we  do  have  contests  between  two  branches  of 
CoA-ernmont — the  executive  and  the  legislative — tlie  judicial  branch 
lias  to  referee  the  match. 

Senator  Kennedy.  Thank  you  very  much.  Congressman.  We  appre- 
ciate it  very  much. 

Mr.  MooRHEAD.  Thank  you  very  much.  And  congratulations  for  the 
work  you  are  all  doing  in  this  vital  area.  It  is  tremendously  important. 

Senator  Kennedy.  We  are  pleased  to  have  as  our  next  witness  Mr. 
Kalph  Nader,  who  has  been  a  strong  and  consistent  advocate  in  Wash- 
ington for  openness  in  Government.  INIr.  Nader  has  written  and  spoken 
extensively  on  problems  arising  under  the  Freedom  of  Information 
Act,  and  he  and  his  associates  have  been  responsible  for  more  lawsuits 
under  the  act  than  anyone  else. 

We  are  glad  you  could  be  with  us  this  morning  to  give  us  the  benefit 
of  your  perspectives  on  the  legislation  and  issues  before  us. 
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STATEMENT  OF  RALPH  NADER,  ACCOMPANIED  BY  RONALD 

PLESSER 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

Distino-uished  members  of  the  Subcommittees  on  the  Separation  of 
Powers,  Intergovernmental  ReLations,  and  Administrative  Practice 
and  Procedure,  thank  you  for  your  invitation  to  present  my  views  on 
the  enforcement  of  the  Freedom  of  Information  Act  and  to  comment 
upon  S.  1142  which  would  amend  that  act.  Mr.  Ronald  Ples^er,  a  law- 
yer working  in  the  freedom  of  information  area,  is  accompanying  me 
today. 

"When  President  Johnson  signed  this  legislation  on  July  4,  19G6.  he 
stated,  "The  United  States  is  an  open  society  in  which  the  people's 
right  to  know  is  cherished  and  guarded."  However,  the  experience  of 
the  past  6  years  has  shown  that  this  "cherished"  right  of  the  American 
public  is  not  well  guarded  by  the  Freedom  of  Information  Act  or  by  the 
Government  administrators  wlio  are  entrusted  with  the  duty  to  pro- 
tect the  public's  right  to  know.  On  many  occasions  my  associates  and  I 
have  had  experiences  which  indicate  that  the  act  that  we  are  discuss- 
ing today  has  not  guaranteed  public  access  and  has  not  accomplished 
Congress'  intention  to  open  Government  to  public  scrutiny. 

Before  discussing  our  experience  under  the  act  and  our  specific  com- 
ments on  the  proposed  legislation,  I  want  to  describe  the  basic  scope  of 
the  Freedom  of  Information  Act.  The  act  applies  only  to  executive 
branch  agencies  and  departments  and  excludes  the  Congress.  The 
Library  of  Congress  and  the  General  Accounting  Office  and  the  Cost 
Accounting  Standards  Board,  all  "agencies"  of  Congress,  consider 
themselves  exempted  from  the  act.  The  GAO,  as  well  as  various  com- 
mittees of  Congress,  undertake  substantive  investigations  in  which 
facts  are  gathered  and  information  obtained.  If  we  are  to  have  open- 
ness in  Government,  then  all  Government  should  be  open  to  public 
access.  The  GAO  and  the  Congress  function  in  much  the  same  way  as 
some  agencies  do,  but  unlike  such  agencies  the  GAO  and  some  of  the 
activities  of  the  committees  are  closed  to  public  scrutiny.  Congress 
serves  an  important  role  in  Government  and  the  law  which  guarantees 
public  access  to  Government  should  not  exclude  Congress. 

I  realize  this  is  a  sensitive  point.  But  there  are  sufficient  cases  where 
in  the  past  the  Freedom  of  Information  Act  might  well  advance  the 
cause  of  democracy  and  justice  if  it  applied  to  the  Congress. 

Just  i-ecently  the  Subcommittee  on  Executive  Reorganization  had 
its  staff  investigate  an  auto  defects  situation,  where  the  final  conclu- 
sions were  released,  and  the  basic  technical  documents  and  depositions 
and  all  other  materials  on  which  it  was  based  were  withheld  from  the 
public. 

Senator  Kexnedy.  Do  you  think  it  ought  to  applv  to  the  judiciarv. 
too? 

Mr.  Nader.  I  certainly  think  it  should  apply  to  the  Judicial  Confer- 
ence and  the  kind  of  deliljerations  that  go  to  modify  the  rules  under 
which  the  judiciary  operates.  I  certainly  would  go  that  far. 
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I  think  also  in  the  past,  where  tliere  have  been  congressional  com- 
mittee violations  of,  one  riio^ht  say,  other  people's  civil  rip,hts,  it  AvonkI 
have  been  very  salutary  to  require  the  kind  of  information  on  -which 
these  accusations  were  made  with  such  liberality. 

And  to  take  a  personal  example,  in  the  course  of  our  study  of  Con- 
gress, we  have  requested  that  each  Member  of  Congress  put  the  Con- 
gress project  on  congressional  mailing  lists  for  press  releases  anc[  news- 
letters. Less  than  half  of  the  Members  have  done  so,  and  many  refuse 
to  give  us  access  to  this  material. 

I  realize  that  they  can't  put  everybody  on  their  mailing  list,  because 
of  the  possible  burden  here,  and  one  might  even  concede  to  their  par- 
ticular priorities  in  this  case.  But  I  don't  think  it  extends  to  prohibit- 
ing access  to  this  material.  One  Member,  for  example,  in  the  House 
refused,  on  the  ground  that  he  disagreed  with  our  views,  to  send  us  his 
newsletters.  And  since  there  is  no  central  file  of  newsletters  and  re- 
leases, the  Library  of  Congress  doesn't  have  any — we  have  not  been 
able  to  obtain  this  otherwise  public  mater-ial.  Tf  the  INIembers  of  Con- 
gress can  restrict  access  to  information  vrhich  is  otherwise  public,  thei-e 
should  be  perhaps  a  I'equirement  that  a  Alember  make  at  least  such 
information  accessible,  he  doesn't  ha-\'e  to  copy  it  for  the  person 
renuestinjT  it.  just  make  it  accessible. 

The  Library  of  Congress  I  think  has  been  too  protective  of  the  Con- 
gress— perhaps  understandably  from  a  political  point  of  view.  For 
example,  if  scholars  wanted  to  study  the  kind  of  output  that  comes 
from  each  congressional  office,  newsletters,  statements,  over  a  period  of 
time,  it  would  l:>e  very  difficult  for  the  scholars  to  do  so,  they  certainly 
could  not  go  to  the  Library  of  Congress  and  obtain  this  information. 

Senator  Muskie.  I  must  say,  Mr.  Nader.  T  find  more  often  than  not 
that  my  problem  is  to  get  people  to  read  information.  I  would  ap- 
preciate cooperation. 

Mr.  Nader.  But  as  you  will  recognize.  Senator  Muskie,  there  is  a 
great  diversity  in  Congress. 

Senator  Muskte.  I  understand. 

Mr.  Nader.  The  Fi-eedom  of  Liformation  Act  was  passed  to  guar- 
antee the  public's  right  to  know  how  the  Government  is  protecting  the 
public  interest.  The  public  certainly  has  an  equal  if  not  a  greater  right 
in  relation  to  Congress  to  know  how  its  elected  officials  are  performing 
their  jobs  in  order  that  they  can  make  more  intelligent  decisions  at 
election  time  and  influence  them  between  election  time.  I  think  in 
Congressman  Moorheacrs  point  just  recently  the  phrase  should  be  not 
just  a  right  to  know,  but  also,  giving  it  a  greater  gravity  than  that, 
information  is  the  currency  of  democracy,  as  the  saying  goes.  And  I 
wouldn't  want  to  characterize  this  purely  as  sort  of  like  a  privilege, 
or  just  simply  a  right. 

i  think  it  should  be  given  a  greater  gravitj-  than  perhaps  those 
•words  connote. 
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Our  experience  with  the  Freedom  of  Information  Act — and  we 
probably  hold  the  country's  record  in  being  denied  information  by 
Federal  a<^encies  lias  been  one  of  frustration  and  dela}'. 

Where  the  act  has  worked,  it  has  onlj^  been  the  result  of  intensive 
and  constant  effort.  "We  have  for  the  past  several  years  sought  access 
to  various  types  of  information  through  the  Freedom  of  Information 
Act,  and  with  your  [)ermission,  we  will  submit  some  examples  of  that 
as  of  1970,  listing  the  various  agencies  and  the  kinds  of  information 
that  we  were  denied. 

]\rr.  Plesser  now  spends  100  percent  of  his  time  on  access  to  Govern- 
ment information  and  on  litigating  cases  under  the  Freedom  of  Infor- 
mation Act.  He  has  the  unfortunate  distinction  of  being  the  only 
attorney  in  the  United  States  who  works  full  time  on  the  act.  We  have 
25.000  people  in  the  country  cli])i)ing  newspapers  for  a  living. 

We  have  also  established  a  press  information  center  in  conjunction 
with  tlie  National  Press  Club  to  provide  assistance  to  members  of  the 
press  in  their  problems  of  obtaining  information  from  the  Govern- 
ment. E\en  with  as  much  effort  as  we  have  put  into  the  act.  to  a  large 
extent  it  has  only  been  marginally  effective  for  our  questions.  The  prob- 
lem is  an  overwhelming  bureaucratic  reluctance  to  comply  with  the 
act  and  the  lack  of  any  leadership  by  either  the  Department  of  Justice 
or  the  Office  of  ^Management  and  Budget  i]i  administrating  it.  This  is 
coujjled  with  the  fundamental  failure  of  the  act  to  hold  bureaucrats 
personally  responsible  for  their  failure  to  comply  with  the  require- 
ments of  law. 

There  is  no  sanction  for  failure  to  comply  with  that  law.  The  only 
ultimate  sanction  is  an  open  court  order  to  produce  the  material. 

The  Justice  Department  and  OMB  have  done  almost  nothing  to^ 
insure  uniform  compliance  witli  the  act.  One  of  the  major  problems 
of  citizen  access  to  information  has  been  the  cost  of  access.  The  Depart- 
ment of  Agriculture  requested  the  prepayment  of  $85,000  in  one  in- 
stance and  $91,840  in  another  for  access  to  documents. 

Senator  ^Iuskie.  Ma}'  I  ask  a  question  at  that  point  ? 

Mr.  Xaukr.  Yes. 

Senator  Muskte.  When  they  set  those  figures,  did  they  guarantee 
access,  or  was  that  simply  prepaying  for  the  search?  Mr.  Bancroft 
made  the  point  yesterday  that  the  Xew  York  Times  was  asked  to  as- 
sume certain  costs  with  no  guarantee  that,  when  the  search  had  been 
made,  they  would  get  the  documents. 

Mr.  Xader,  That  is  a  A^ery  im])ortant  point.  Mr.  Plesser  will  elaborate 
in  a  moment.  But  just  the  sheer  obstacle  of  saving  that  it  is  goin<r  to 
cost  that  much  time  to  search  indicates  that  they  have  not  developed' 
an  information  policy  that  makes  this  information  accessible.  The  com- 
minoling,  or  the  lack  of  adequate  indexing,  are  often  conscious  at- 
tempts to  obfuscate  and  to  prevent  access. 

Mr.  Plesser.  In  these  two  cases  I  think  the  information  sought  was 
a  set  body  of  information,  and  the  payment  of  those  two  figures  would 
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have  resulted  in  disclosure.  There  have  been  instances,  especially  one 
with  FDA,  where  we  were  requested  to  make  a  prepayment  for  $20,- 
000  just  for  preliminary  search,  but  we  don't  know  what  is  going  to 
result.  So  both  problems  certainly  exist. 

Senator  Muskie.  So  it  is  conceivable  that  you  can  make  the  payment 
and  still  not  get  the  information. 

Mr.  Plesser.  Absolutely,  Senator. 

Mr.  Nader.  These  and  other  instances  Avere  too  much  even  for  the 
0MB,  and  in  one  of  their  few  directives  under  the  Freedom  of  In- 
formation Act,  then  Director  of  0MB,  George  Shultz  directed  on 
May  2,  1972,  that  the  fees  "should  not  be  established  at  an  excessive 
level  for  the  purpose  of  deterring  requests  for  copies  of  records."  He 
stated  that  fees  should  not  exceed  the  actual  costs  of  the  services  pro- 
vided and  that  all  agencies  report  back  to  him  no  later  than  July  1 
of  that  year. 

Months  passed  and  in  January  of  1973  0MB  reported  to  the  House 
Subcommittee  on  Foreign  Operations  and  Government  Information 
that  it  would  not  enforce  this  earlier  directive  and  would  permit  agen- 
cies to  charge  what  they  wanted.  0MB  had  taken  a  lone  forward  step 
but  then  fell  back  and  has  allowed  agencies  to  maintain  policies  which 
even  0MB  admits  deter  access.  A  copy  of  Mr.  Shultz'  memorandum  of 
May  2, 1972,  is  presented  for  inclusion  in  the  record.  The  agencies  have 
fee  rates  that  range  from  5  cents  a  page  for  copying  cliarged  by  BEOC 
to  $1  a  page  for  certain  documents  in  possession  of  IRS.  I  submit  for 
the  record  a  table  of  fees  prepared  by  Mr.  Plesser  which  reflect  the 
various  fees  charged  by  Federal  agencies  as  of  March  1,  1973. 

Executive  Office  of  the  President, 

Office  of  Management  and  Budget, 

Washington,  D.C.,  May  2, 1912. 

Re :  Memorandum  for  the  heads  of  executive  departments  and  agencies. 

A  recent  review  of  the  reports  submitted  in  response  to  0MB  Circular  No.  A-2d, 
"User  Charges,"  and  of  fee  schedules  published  in  the  Federal  Register  indicates 
that  there  are  substantial  variations  in  agency  user  charge  policies  for  reproduc- 
tion, search  and  certification  of  records.  For  example,  charges  for  search  vary 
from  $3  to  $5  per  hour,  certification  charges  range  from  $.50  to  $5.00,  and  copy- 
ing charges  are  set  from  $.07  to  $1.00  per  page.  Some  of  the  charges  appear  to  be 
excessive,  particularly  where  a  large  volume  of  requests  is  processed  and  where 
more  than  one  copy  of  the  same  document  is  provided. 

In  establishing  charges  for  these  services,  it  is  important  that  each  agency 
and  establishment  of  the  executive  branch  assure  that  on  the  average,  its  fees 
are  consistent  with  the  requirement  of  OjNIB  Circular  No.  A-25  and  do  not  exceed 
the  actual  costs  of  the  services  provided.  Fees  should  not  be  established  at  an 
excessive  level  for  the  purpose  of  deterring  request  for  copies  of  records. 

I  am  asking  that  you  promptly  assign  a  policy  official  to  review  your  agency's 
charges  for  search,  reproduction,  and  certification  of  records  to  determine 
whether  some  reductions  of  current  charges  could  be  made  while  continuing  to 
cover  the  costs  of  providing  the  service. 

You  are  requested  to  report  to  me,  not  later  than  July  1,  the  action  taken  in 
response  to  this  memorandum. 

George  P.  Shultz,  Director. 
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TABLE  OF  AGENCY  FEES  AS  OF  MAR.   1,   1973,   PREPARED   BY  RONALD    PLESSER    AND    WILLIAM    MURRAY 

Agency  Minimum  charge  Photocopy  per  page  Search 

Agricultural $4  (search) $0.10,  $0.05  each  additional    $1  per  3<i  hour. 

page. 

Commerce None($2.50)2 $0.10  ($0.25)2 $5  per  hour. 

Defense $2 $0.05 Do. 

Health,  Education,  and  Welfare    Fees  assessed  by  separate 

(HEW)  J.  operating  agencies. 

Food  and  Drug  Administration    $1 $0.25 $3  per  hour. 

(FDA)  3. 

Social  Security  Administration    None $0.25 - None  specified. 

(SSA). 

Housing  and   Urban   Develop-    None $0.25(none,  if  under$l)..-  $5  per  hour,  1st  hour  at  no 

ment(HUD).  charge. 

Interior Fees  assessed  by  separate 

operating  agencies. 

Justice None $0.10 $1.25  per  li  hour,  1st  M 

hour  at  no  charge. 

Labor None $0.20 ($0.10) < $1  per ,'<i hour,  Istkhcurat 

no  charge. 

State $3.50 $0.40 $3.50  per  hour. 

Transportation $1 $0.25 $3  per  hour  (or  actual  cost 

if  more). 

Treasury $2 $0.10 $3.50  par  hour. 

Internal  Revenue  Service  (IRS).  $1 $0.25;  $1  for  form  440  Do. 

(foundations'  report 
form). 

Atomic     Energy     Commission    $1,  $2.50  (search) $0.10, ($0.25)2 $5perhour. 

(AEC)3. 

Civil  Aeronautics  Board  (CAB).  $1 $0.35, ($0.15) ■!... None  specified. 

Equal  Employment  Opportunity    None $0.05 $3.60  per  hour. 

Commission. 

Farm  Credit  Administration No  charge  if  reasonable 

Federal  Communications  Com-    $2 _ $0.12... $5    per   hour  for   nonsub- 

mission  (FCC).  scribers;    fee    (or    sub- 

scribers varies. 

Federal  Maritime  Commission..  None $0.30 $4.50  per  hour,  1st  M  hour, 

no  charge. 

Federal     Power     Commission    $2 $0.08 $0.90  per '^  hour. 

(FPC). 

Federal  Reserve  Board  (FRB)  .  None $0.10 $5. 

Federal     Trade     Commission    None ..$0.20 $3.50  per  hour;   1st  hour 

(FTC).i  free. 

General      Accounting      Office    $3 $0.25 _ None  specified. 

(GAO). 

General   Services   Administra-    None $0.25 Do. 

tion  (GSA). 

Interstate  Commerce  Commis-    $1.. $0.25 $3  per  hour. 

sion(ICC). 

National  Aeronautics  and  Space    None $0.07 $1  per  M,  hour;  1st  H  hour 

Administration  (NASA).  free. 

National  Labor  Relations  Board    Charge  only  if  cost  is  sig- 
(NLRB).  nificant. 

Office  of  Economic  Opportunity    None $0.10 _  None  specified. 

(GEO). 

Renegotiation  Board.. $2 $0.25 $4  per  hcur. 

Securities  and  Exchange  Com-    $2 $0.22  ($0.10)  4 $2.50  per  h  hour;  1st  i^ 

mission  (SEC).5  liourfree. 

Selective  Service  System  (SSS).  None $1  (includes  searches) 

Small  Business  Administration    $2 $0.25 Total  cost  of  employee  time, 

(SBA).  equipment  use,  and  other 

overhead. 

U.S.  Commission  on  Civil  Rights.  None $0.10 $5.32. 

U.S.  Information  Agency  (USI A).  $0.50 $0.20 $5  per  hour. 

Veterans' Administration  (VA) '.  $1.50  (search) $0.25 $3  per  hour. 

'  Waiver  provision  for  some  categories  of  requests. 

2  Figure  published  in  CFR  but  no  longer  in  use. 

3  Regulations  under  revision. 

«  If  requesting  party  comes  to  agency  and  uses  copying  machine  provided. 
5  Private  contractor  assesses  charges. 
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Senator  Muskie.  May  I  ask  this  question  ? 

Do  those  fees  exchide  any  possibility  of  any  other  charges?  And' 
under  that  table  of  fees  could  you  be  charged  a  prepayment  of  $85,000  ? 

Mr.  Nader.  You  could  be  charged  for  the  search  time,  and  then  be 
charged  for  the  copying  time. 

Senator  Muskie.  So  the  table  of  fees  does  not  cover  the  search  time  ? 

Mr.  Plesser.  Yes,  it  does,  sir. 

Senator  Muskie.  At  rates  that  could  produce  charges  as  large  as 
$85,000? 

Mr.  Plesser.  When  you  are  talking  about  meat  inspection  reports 
for  the  whole  country,  and  when  the  Department  of  Agriculture  con- 
tends that  it  has  to  go  through  each  individual  report  to  take  out 
opinions  or  recommendations,  those  figures  become  astronomical. 

Mr.  Xader.  I  might  add  that  the  commercial  Xerox  rate  at  various 
street  corners  in  Washington  is  as  low  as  5  or  4  cents  per  page. 

I  might  also  add  that  the  Department  of  Transportation  is  moving 
toward  having  a  public  document  room  for  interested  citizens  to  come 
and  copy  materials  simph'  on  self-help,  the  use  of  the  copyiiig  machine. 
And  that  position  might  well  be  adopted  by  other  Government  agen- 
cies. The  idea  of  a  public  document  room  I  think  is  a  very  compelling 
one,  to  ease  access. 

Of  course,  one  of  the  hidden  assumptions  here  is  that  people  come  tO' 
Washington.  What  about  people  in  Chicago  or  San  Francisco  or  At- 
lanta ?  I  recall  one  time  about  9  years  ago  I  asked  the  Federal  Trade 
Commission  for  copies  of  the  tire  safety  hearings  which  they  conducted 
and  which  at  that  time  were  the  only  public  materials  on  that  subject. 
And  they  referred  me  to  their  commercial  stenographic  service,  which 
was  75  cents  a  page.  And  Mr.  Dixon,  who  was  Chairman  of  the  Federal 
Trade  Commission,  stated  that  the  contract  between  the  stenographic 
company  and  the  Trade  Commission  prevented  the  Trade  Commis- 
sion's copying  the  hearings  for  the  public,  and  we  would  have  to  go  tO' 
the  service,  the  stenographic  service.  Well,  if  somebody  wrote  in  from 
Idaho,  how  could  they  possibly  come  down  and  just  read  the  only 
extant  available  copy  of  the  healings  at  the  Federal  Trade  Commis- 
sion? It  wouldn't  have  been  possible.  There  is  a  geographical  problem 
here  which  is  not  given  adequate  recognition. 

The  agencies  have  been  left  to  themselves  without  any  government- 
wide  guidance,  and  they  have  failed  to  comply  with  the  letter  and  in- 
tent of  the  act.  Even  when  the  courts  have  declared  that  certain  types 
of  information  must  be  public  in  one  agency,  that  agency  or  other 
agencies  have  refused  to  implement  the  policy  set  forth  in  the  court's 
decision.  The  agencies  have  refused  to  adopt  as  precedent  the  law  that 
has  been  adopted  by  the  courts.  Three  separate  courts,  one  court  of 
appeals  and  two  separate  district  courts  have  conclusively  held  that 
administrative  staff'  manuals  such  as  IKS  agents'  handbooks  and  Occu- 
pational Health  and  Safety  Administration  inspectors'  manuals  were 
to  be  made  public.  The  Federal  Trade  Commission,  after  these  cases 
were  decided,  promulgated  new  regulations  which  state  that  adminis- 
trati\e  stafl^'  manuals  are  to  be  kept  confidential. 

When  questioned  by  my  associate  Afr.  Plessei-,  the  Federal  Trade 
Commission  General  Counsel's  oflice  said  that  it  was  awai'e  of  the  three 
cases,  but  would  not  change  its  ])olicy  meiely  on  that  basis.  This  is 
a  theme  consistent  tliroughout  the  Govennnent ;  an  agency  will  comply 
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only  either  when  it.  ser\-es  its  purposes  or  when  it  is  actually  facing 
litigation  or  a  court  decision.  An  even  more  striking  example  of  this 
was  the  case  of  Schechter  v.  Richardson^  which  was  brought  in  the 
District  of  Columbia  District  Court.  Malvin  Schechter,  editor  of  Hos- 
pital Practice  magazine,  sought  access  to  and  obtained  eight  nursing 
home  inspection  reports  from  the  Social  Security  Administr-ation  as 
the  result  of  court  action.  The  Government  did  not  appeal  the  case, 
but  when  Mr.  Schechter  approached  the  Social  Security  Administra- 
tion for  additional  documents  of  identical  nature^  the  answer  was 
again  no,  and  i\Ir.  Schechter  had  to  go  to  court  agam. 

By  the  way,  this  tactic  is  used  toward  newspapers.  If  a  newspaper's 
pressure  is  strong  enough — as  the  Wall  Street  Journal  did,  for  exam- 
l)le,  on  the  SEC-^they  vvill  be  permitted  access  to  the  specific  materials 
requested,  but  no  principle  of  access  would  be  adopted  for  other  people 
who  may  request  the  same  information. 

The  decisions  obtained  from  courts  haA^e  been  overwhelmingly  fav- 
oi-able  to  the  plaintiffs  seeking  access  to  information.  In  the  period 
from  July  4. 1067.  to  July  4, 1971,  the  House  Subcommittee  on  Foreign 
Operation  and  Government  Infonnation  reported  that  99  cases  were 
brouo-lit  in  court  and  the  Government's  refusal  to  grant  access  was  sus- 
tained in  only  23  cases. 

Our  experience  strongly  reaffirms  this.  My  associates  have  initiated 
more  than  25  cases,  of  which  approximately  10  are  pending.  Of  that 
numlier  the  district  court  has  sustained  the  Goveniment's  withholding 
of  information  in  only  two  cases,  and  one  of  those  two  is  presently 
pending  in  the  Court  of  Appeals  for  the  District  of  Columbia  on 
appeal.  It  is  clear  that  when  challenged,  in  the  majority  of  cases  the 
agencies  have  been  unable  to  sustain  theii-  policies  of  secrecy.  INIuch. 
of  what  is  wrong  with  the  act  is  its  procedural  loopholes  that  allow 
Government  agencies  and  employees  of  those  agencies  to  flout  it  with 
impunity. 

Through  the  Subcommittee  on  Foreign  Operations  and  Government 
Information,  which  is  chaired  by  Congressman  Moorhead,  the  House 
has  done  a  commendable  job  and  can  be  credited  with  many  of  the 
recent  gains  in  the  area  of  agency  compliance.  That  subcommittee  has 
had  extensive  hearings  and  has  various  staff  people  perfomiing  con- 
stant oversight.  However,  there  has  been  no  corresponding  activity 
on  the  Senate  side.  The  hearings  that  began  this  week  are  the  first  set 
of  significant  hearings  that  the  Senate  has  had  on  the  Freedom  of 
Infonnation  Act  since  the  inception  of  the  act. 

There  is  also  need  for  strong  and  unified  leadership  from  the  Sen- 
ate in  this  area.  It  is  unclear  which  subcommittee  is  responsible  for  the 
operational  oversight  of  the  act,  and  in  any  case  none  of  the  subcom- 
mittees have  been  doing  a.nything.  Chairman  Moorhead  cannot  be 
called  upon  to  fight  alone.  The  Senate  has  a  responsibility  to  continue 
to  examine  the  operation  of  the  Freedom  of  Information  Act.  The 
agencies  unanimously  opposed  the  passage  of  the  act  7  yeare  ago.  They 
have  been  successful  in  making  the  Freedom  of  Infonnation  Act  an 
almost  meaningless  statute,  and  the  Congress  should  make  it  clear  how 
it  thinks  the  act  should  operate. 

S.  1142  provides  that  each  agency  shall  submit  a  report  concerning 
its  activities  and  performance  under  the  Freedom  of  Information  Act 
to  the  House  and  Senate  Committees  on  Government  Operations.  This 
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reporting  requirement  is  a  necessary  and  useful  addition  to  the  act. 
However,  it  will  only  be  important  if  the  responsible  committees  as- 
sert some  meaningful  leadership  and  guidance  in  this  field.  The  agen- 
cies have  ignored  the  act  to  a  large  extent  and  they  must  be  made 
accountable  to  Congress  for  their  actions. 

While  badly  drafted  in  some  instances,  the  substantive  portions  of 
the  Freedom  of  Information  Act  are  flexible  enough  so  that  the  courts 
fairly  uniformly  grant  access  to  records  and  documents  in  the  context 
of  litigation.  A  rather  extensive  body  of  case  law  has  developed  which 
we  believe  is  generally  consistent  with  what  Congress  intended  in  pass- 
ing the  act — public  access.  However,  the  practical  problems  involved  in 
attempting  to  obtain  information  from  agencies  under  the  act  and  the 
extreme  reticence  of  the  bureaucrats  to  comply  with  it  are  so  great  as 
to  make  the  law  established  by  the  courts  almost  useless. 

How  many  jpeople  can  obtain  a  lawyer  and  endure  the  delay  and  the 
expense  to  avail  themselves  of  perhaps  a  more  broad  judicial  interpre- 
tation ?  Not  many,  obviously. 

The  great  failure  of  the  Freedom  of  Information  Act  has  been  that 
it  does  not  hold  Federal  officials  accountable  for  not  disclosing 
information. 

This  is  a  central  point  that  we  would  like  to  make  today,  Mr. 
Chairman. 

As  presently  written,  the  criminal  code,  18  U.S.C.  1905,  makes  a 
Federal  official  criminally  liable  if  he  releases  trade  secrets  or  com- 
mercially valuable  information.  The  new  criminal  code  proposed  by 
Senator  McClellan,  S.  1  section  2-6F1,  proposes  to  hold  a  Federal 
employee  criminally  liable  if : 

In  violation  of  his  obligation  as  a  public  servant  under  a  statute  or  rule, 
regulation,  or  order  under  such  statute,  he  (Federal  employee)  knowingly  dis- 
closes any  information  which  he  has  acquired  as  a  public  servant 

There  are  no  corresponding  penalties  for  a  Federal  employee  if  he 
illegally  refuses  to  grant  access  to  documents  in  violation  of  his 
obligation  as  a  public  sen^ant  under  the  Freedom  of  Information  Act. 
The  natural  tendency  of  a  Federal  employee  faced  with  criminal 
penalties  if  he  incorrectly  discloses  and  no  penalties  whatsoever  if  he 
incorrectly  withholds  is  to  keep  the  requested  documents  or  records 
secret.  The  employee  who  incorrectly  withholds  information  must  be 
held  personally  accountable  and  be  liable  for  penalties.  It  would  be 
appropriate  to  have  sanctions  such  as  mandatory  suspension  or  ter- 
mination of  Federal  employment  or  in  certain  circumstances  where 
actual  harm  has  resulted  to  have  criminal  penalties  applied. 

Senator  Kennedt.  Do  you  want  to  just  expand  on  that,  Mr.  Nader, 
in  what  areas  vou  think  criminal  penalties  ought  be  be  applied  ? 

Mr.  Nader.  For  example.  Senator,  in  the  area  of  health  and  safety. 
There  have  been  repeated  instances  of  Government  agencies  finding  or 
obtaining  the  results  of  tests,  or  finding  other  information,  which  signi- 
fies that  there  is  a  hazardous  contaminant,  let's  say  in  meat  products, 
such  as  polvchlorinat-ed  biphenols  in  millions  of  chickens  2  yeare  ago 
sold  throughout  the  southeastern  portion  of  the  United  States,  by  the 
way  arisino;  out  of  an  unfortunate  leakage  of  this  PCB  in  a  fish  meal 
plant  at  Wilmington,  N.C.  And  that  case  is  an  example  of  where  ex- 
cessive delay  in  the  withholding  of  information  from  the  public  could 
lead  to  harm  to  the  public's  health  and  safety  from  the  consimiption  of 
those  chickens  and  eggs. 
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Senator  Kennedy.  "V^Hio  is  croinir  to  take  a  job  as  a  pi'ess  officer  or 
public  information  officer  of  a  Department  now  if  they  know  they  could 
go  to  jail? 

Mr.  Nader.  Somebody  wlio  wants  to  do  the  job.  That  is  the  point. 
The  people  who  will  take  that  job  will  be  people  who  w'ant  to  give  out 
the  information. 

Senator  Kennedy.  "Wlio  is  going  to  want  to  appoint  him  to  that  job? 

Mr.  Nader.  Well,  that  fortunately  is  the  point  of  tlie  provision.  The 
point  of  the  provision  is,  of  course,  that  regardless  of  the  desire  of  the 
chief  administrator,  the  person  who  is  the  compliance  officer  is  sub- 
jected to  these  sanctions,  including  the  head  of  the  agency. 

Now,  perhaps  in  more  direct  response  to  your  question,  if  the  Secre- 
tary of  the  Department  is  under  this  type  of  potential  sanction,  that 
Secretary  will  want  to  appoint  somebody  who  is  quite  interested  and 
committed  to  releasing  information  to  the  public,  so  as  not  to  expose 
both  the  Secretary  and  himself  to  the  application  of  the  sanctions. 

I  don't  want  to  imply,  l)y  the  way.  Mr.  Chairman,  that  our  specific 
reference  to  the  new  criminal  code  provision  is  in  any  way  approval 
by  us.  Tliat  happens  to  be  an  exceptionally  broad  provision  which  re- 
quires further  thought  in  another  context  when  these  provisions  are 
up  for  hearing. 

The  Office  of  Economic  Opportunity  suspended  Rudy  Frank,  an  em- 
ployee of  OEO,  because  he  allegedly  released  confidential  information 
concerning  the  salaries  of  teacliers  of  a  day  care  center  which  was  oper- 
ated by  a  private  coii:)oration  under  contract  with  OEO.  After  Mr. 
Frank  received  notice  of  his  suspension,  Mr.  Plesser  represented  him 
in  a  Freedom  of  Information  lawsuit  to  obtain  access  to  the  day-care 
documents.  After  suit  was  filed,  OEO  gave  these  "secret"  docimients 
to  Mr.  Frank.  However,  his  suspension  still  stands  and  the  Govern- 
ment is  opposing  all  attempts  by  him  to  recover  his  lost  pay.  Here  they 
punished  an  employee  for  disclosing  information  which  they  them- 
selves voluntarily  disclosed  once  faced  with  having  to  defend  their 
policy  of  secrecy  in  court.  Instead  of  punishing  Mr.  Frank  for  dis- 
closing what  turned  out  to  be  public  information,  the  OEO  officials  who 
supprossed  these  documents  should  be  suspended  or  terminated. 

I  might  add,  in  response  to  your  question.  Senator  Kennedy,  there 
h.ave  been  instances  of  course  of  much  greater  gravity,  where  the  Gov- 
ernment has  withheld  information  whose  possession  in  the  public's 
hands  might  well  have  served  to  advance  the  public  safety. 

For  instance,  for  years,  right  outside  the  Denver  airport,  the  storage 
of  nerve  gas  in  containers  right  above  the  ground  near  where  the  air- 
planes take  off  was  shrouded  in  secrecy.  A  number  of  scientists  from 
the  University  of  Colorado  finally  issued  a  report  showing  the  enor- 
mous hazard  to  hundreds  of  thousands  of  people  in  the  Denver  area 
from  the  presence  of  such  long-stored  nei-ve  gas,  in  case  there  is  a 
penetration  of  those  tanks.  And  much  information  about  chemical 
and  biological  warfare  in  terms  of  people  exposed,  such  as  in  Utah, 
and  elsewhere,  to  leakage  of  these  deadly  substances,  is  also  in  the 
category  of  long  withheld  information.  We  are  dealing  here  with  the 
kind  of  information  which  some  day  may  be  withheld  at  the  expense 
of  hundreds  of  thousands  of  lives;  certainly  nuclear  power  hazards, 
the  storage  of  radioactive  wastes,  and  other  information  fall  in  that 
category. 


210 

If  the  Government  can  suspend  or  terminate  an  individual  for  re- 
leasing information,  then  it  must  be  compelled  to  bring  similar  action 
against  an  employee  for  not  disclosing  public  information.  Only  after 
Federal  employees  are  held  accountable  for  their  acts  under  this  law 
will  the  people's  right  to  loiow  be  guaranteed. 

Above  all  else,  time  delay  and  the  frequent  need  to  use  agency  ap- 
peal procedures  make  the  public's  right  to  know,  as  established  by  the 
Freedom  of  Information  Act,  a  hollow  right.  If  a  citizen  or  a  mem- 
ber of  the  press  wants  to  obtain  information  from  an  agency,  he  must 
tirst  request  that  information  in  writing.  If  he  is  lucky  and  has  sent 
his  request  to  the  correct  office,  he  might  get  a  response  in  no  less  than 
a  month.  Once  he  has  received  an  initial  denial,  he  must  again  write 
the  agency  and  appeal  the  denial  of  his  information.  He  then  must 
wait  another  month  or  two  before  he  receives  his  final  denial.  Only 
then  has  he  exhausted  his  administrative  remedies  and  can  he  seek 
judicial  relief.  And  despite  the  expedited  procedures  in  the  Act,  this 
too  may  mean  delay  and  appeals. 

In  August  of  1972  two  associates  of  mine  requested  access  to  the 
business  review  procedure  of  the  Antitrust  Division  of  the  Depart- 
ment of  Justice.  This  request  of  August  26,  1972,  was  not  answered 
until  November  2i,  1972,  when  Deputy  Attorney  General  Ralph 
Erickson  denied  all  but  a  small  portion  of  their  request.  They  were 
forced  by  agency  procedure  to  appeal  this  denial  to  the  Attorney  Gen- 
eral and  they  did  so  on  December  6,  1972.  They  never  received  any 
response  from  the  Attorney  General  and  consequently  filed  suit  imder 
the  Freedom  of  Information  Act  on  February  21, 1973,  some  6  months 
after  their  initial  request. 

The  information  that  they  sought  was  a  clearly  identifiable  set  of 
records — correspondence  between  the  Antitrust  Division  and  com- 
panies seeking  merger  clearance  under  the  antitrust  laws.  These  have 
always  been  treated  as  confidential  by  the  Antitrust  Division.  No  uni- 
que legal  argument  or  difficult  factual  evaluation  was  involved.  There 
was  a  preexisting  policy  to  withhold  this  information  from  the  public, 
but  it  has  taken  6  months  and  they  still  have  not  received  a  final  denial, 
an  assumed,  technical  prerequisite  to  a  law  suit. 

Other  examples  abound,  and  it  is  our  best  guess  that  it  takes  in  most 
instances  3  to  4  months  before  an  agency  finally  acts  on  a  request. 

In  most  cases,  but  especially  with  the  press,  it  is  crucial  that  informa- 
tion is  timely  obtained.  Information  is  needed  usually  for  a  particular 
purpose,  and  a  delay  of  3  months  before  you  are  even  denied  the  in- 
formation often  defeats  the  purpose  of  requesting  the  information 
in  the  first  place. 

As  one  Washington  lawyer  once  put  it,  his  main  job  was  to  get 
information  3  hours  before  the  rest  of  the  public  for  his  client.  That 
was  a  way  of  his  emphasizing  that  when  truth  is  known  is  almost  as 
important  as  what  is  truth. 

Agencies  are  all  too  aware  of  this,  and  delay  is  often  used  as  a  way 
to  discourage  information  requests.  Even  though  the  press  was  a  major 
force  behind  the  passage  of  the  Freedom  of  Information  Act,  it  has 
steadfastly  refused  to  use  it.  Of  the  150-200  cases  that  have  been  filed 
under  the  Act,  only  four  have  been  brought  by  newspapers  or  individ- 
ual reporters.  The  primary  reason  is  the  time  it  takes  to  get  informa- 
|t,ion.  A  story  may  be  able  to  hold  a  week,  maybe  even  a  month,  but 
rarely  3  or  6  months. 
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One  possible  solution  to  this  problem  not  mentioned  in  any  of  the 
pending-  legislation  is  to  eliminate  the  ap].>eal  process,  that  is,  the 
internal  agency  appeal  process,  by  so  doing,  you  would  immediately 
leduce  by  hall'  the  time  it  takes  a  request  to  get  tlirough  an  agency. 
There's  lio  reason  why  a  citizen  nuist  be  forced  to  iirst  request  and  then 
appeal  in  order  to  obtain  information.  Most  requests  are  for  informa- 
tion where  the  agency's  ])olicy  is  already  establislied  as  to  wliether 
or  not  it  is  publicly  available.  In  the  6-montli  example  mentioned 
before,  the  denial  of  access  to  the  business  review  procedure  could 
have  easily  been  completed  in  a  week  or  two  at  most. 

The  legislation  which  you  liave  before  you  provides  tliat  a  new 
section  5  be  added  to  the  Fi'cedom  of  Information  Act,  mandating  that 
an  agency  must  respond  within  10  days  to  an  initial  request  and  within 
20  days  to  an  appeal.  If  an  agency  fails  to  act,  the  request  is  deemed 
denied.  A  maximum  time  limit  is  a  needed  addition  to  the  act.  How- 
ever, it  is  imperative  that  agency  procedure  be  coiisolidated  to  neces- 
sitate only  one  request.  We  propose  that  if  a  person  requests  informa- 
tion, he  must  receive  the  final  decision  of  the  agency  within  10  days. 
If  the  agencv  fails  to  answer  in  10  days,  then  the  agency  will  be  deemed 
to  liave  fmally  denied  that  information. 

In  my  testimony  I  refer  to  the  case  of  Mink  v.  EPA.  And  in  the  in- 
terest of  time,  may  I  request  of  the  chairman  that  that  material  and 
other  material  whicli  I  liave  skipped  over  in  my  prepared  testimony 
all  be  included  in  tl'e  record  ? 

Sf^nator  Kennedy.  Your  full  prepared  statement  will  be  included. 

Mr.  Nadkr.  S.  1142  pro^'ides  that  a  successful  plaintiff  in  a  freedom 
of  information  action  mav  recover  rensonable  attorney  fees  and  other 
litigation  costs  in  a  case  l)rought  under  the  act.  Figures  prepared  by 
the  House  Subcommittee  on  Foreign  Operations  and  Government 
Informntion  indicate  that  hnlf  of  the  cases  that  ha"\-o  been  brought 
liave  l)een  brought  by  private  industry.  Very  few  cases  have  been 
broiight  bv  individuals.  The  reason  is  cost.  Even  the  simplest  of  free- 
dom of  information  cases  will  incur  legal  expenses  well  in  excess  of 
Jhl.OOO.  This  is  hardly  conducive  to  the  private  individual  or  public 
interest  group  that  needs  the  information  but  will  receive  no  financial 
gain  as  a  result  of  obtaining  it.  Successful  litigants  should  be  able  to 
recover  the  cost  of  exerting  their  right  to  information.  This  is  es- 
pecially important  because  of  the  large  number  of  cases  that  the  Gov- 
ernment loses  in  court.  If  the  Government  had  to  pay  legal  fees  each 
time  it  lost  a  case,  it  would  l^e  much  more  careful  to  oppose  only  those 
cases  that  it  had  a  strong  chance  of  winning. 

In  addition  to  amendments  of  the  Freedom  of  Information  Act, 
these  committees  have  before  them  various  other  legrislative  proposals 
concerning  executive  privileire.  The  major  problem  with  executive 
privilege  is  that  the  Congress  has  not  in  any  meaningful  way  chal- 
lenjred  the  exercise  of  it  hy  the  executive.  All  of  tl^e  executive  privilerre 
crises  of  the  past  have  been  resolved  by  settlement  that  almost  with- 
out exception  has  confirmed  the  very  dubious  power  of  the  executive 
to  claim  it.  There  is  a  question  in  many  legal  scholars'  minds  as  to 
whether  there  is  in  law  any  precedent  at  all  for  executive  privilege. 
Although  executive  privilege  may  exist  in  very  limited  circumstances, 
it  is  now  being  invoked  far  beyond  whatever  constitutional  tradition 
is  claimed  for  it  by  its  adherents. 
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I  am  repeatedly  amazed  by  the  continuous  use  of  the  phrase  "con- 
stitutional tradition"  by  administrative  spokesmen.  Somehow  they 
seem  to  think  that  they  are  in  England  where  tradition  has  indeed  to 
substitute  for  a  written  Constitution.  But  fortunately  in  this  country 
we  have  a  written  Constitution. 

Senator  Ervin.  I  would  like  to  ask  you  a  question  at  this  point. 

Mr.  Nader.  Yes,  sir. 

Senator  Ervin.  There  is  no  express  provision  in  the  Constitution 
establishing  executive  privilege,  is  there  ? 

Mr.  Nader.  No ;  theie  is  not. 

Senator  Erven.  So  the  sole  question  is  whether  it  can  be  reasonably 
implied  from  the  powers  specifically  given  to  the  President  ? 

Mr.  Nader.  Right. 

Senator  Ervin.  From  the  previous  hearings  on  this  subject,  and  the 
study  I  made  on  the  subject,  and  meditation  on  the  subject,  I  have 
come  to  the  conclusion  that  there  is  a  limited  area  in  which  an  implied 
executive  privilege  may  be  inferred,  and  that  is  this :  that  at  present 
it  can  be  inferred  from  the  Constitution  that  the  President  has  the 
right  to  keep  secret  confidential  communications  occurring  between 
him  and  his  aides,  or  even  occurring  among  his  aides,  which  are  for 
the  purpose  of  assisting  the  President  in  the  lawful  discharge  of  some 
constitutional  or  legal  obligation  resting  upon  the  President.  I  frankly 
cannot  see  any  basis  for  any  executive  privilege  which  extends  beyond 
that  point. 

Mr.  Nader.  I  think.  Senator,  that  it  is  important  to  make  a  dis- 
tinction between  constitutional  interpretation,  such  as  you  have,  and 
tradition.  Tradition  can  embody  a  historic  pattern  of  illegality.  And 
I  don't  think  that  the  word  "tradition''  can  be  given  the  constitutional 
significance  that  some  administration  spokesmen  have  given  to  it. 

Senator  Ervin.  That  view  was  certainly  sustained  by  the  opinion  of 
Justice  Black  in  the  Steel  Seizure  case  where  he  said,  even  though 
there  had  been  a  long  line  of  similar  actions,  that  that  line  of  action 
could  not  change  the  meaning  of  the  constitutional  principle. 

Mr.  Nader.  Yes.  And  certainly  I  don't  think  the  dispute  in  recent 
weeks  has  been  over  the  area  that  you  have  set  out  which  you  think  is 
a  legitimate  area  of  executive  privilege.  It  has  been  over  the  almost 
daily  expansion  of  the  term  "executive  privilege"  by  various  adminis- 
tration spoksmen. 

Senator  Kennedy.  Would  you  care  to  comment  on  Mr.  Kleindienst's 
comment  about  the  unchecked  power  of  the  President  to  withhold  any 
information,  to  permit  any  employee  to  appear  before  a  congressional 
committee,  based  solely  on  his  own  desires  ? 

Mr.  Nader.  I  think  the  authority  for  Attorney  General  Kleindienst's 
statement  that  the  President  can  prohibit  any  of  2i/o  million  federal 
employees  from  coming  before  a  congressional  committee  is  Attorney 
General  Kleindienst.  I  think  it  was  just  another  of  his  impulsively 
exuberant  statements  that  are  frequently  characteristic  of  his  testi- 
mony before  Congress. 

If  we  want  to  figure  this  out  mathematically,  it  will  only  be  a  few 
generations  before  that  definition  of  executive  privilege  covers  the 
entire  U.S.  population.  There  is  only  one  more  step  to  go.  and  that  is  to 
say,  not  only  all  Federal  employees,  but  all  former  Federal  employees. 
And  we  have  an  expanding  geometry  that  will  include  the  bulk  of  the 
population  probably  by  the  middle  of  the  21st  century. 
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Senator  Kennedy.  Given  your  conclusion,  what  should  the  Congress 
do  about  it  ?  Is  it  legislation,  is  it  litigation,  is  it  confrontation,  or  is  it 
negotiation?  What  remedies  are  really  available  to  the  Congress? 

Mr.  Xader.  The  principal  remedy,  of  course,  is  to  join  the  issue  in  a 
iudicial  forum,  and  have  the  courts  decide.  As  Professor  Berger  stated 
in  his  Law  Review  articles,  that  is  the  appropriate  forum  for  decision. 
However  desirable  it  is  simply  to  join  the  issue  and  try  to  clarify  this 
matter,  I  think  eventually  the  Congress  is  going  to  recognize  that  what 
has  de  facto  evohed  in  the  deterioration  of  the  checks  and  balances  and 
separation  of  powei-s  principle  is  a  system,  a  congressional  system  that 
does  not  have  tlie  advantages  of  a  parliamentary  system  and  has  the 
disadvantage  of  a  parliamentary  system. 

The  Congress  cannot  make  the  executive  branch,  in  effect,  account- 
able by  its  votes  as  a  parliamentary  system  would  be  able  to.  And  on 
the  other  hand,  the  Congress  is  not  exerting  sufficiently  its  review  right, 
the  rights  of  inquiry  over  the  executive  branch.  And  I  think  it  is  the 
worst  of  both  possible  worlds. 

Senator  Kennedy.  Mr.  Kleindienst  suggested  that  if  the  Congress 
didn't  like  his  interpretation  of  executive  privilege,  the  alternatives 
were  either  impeachment  or  voting  the  administration  out  of  office.' 
And,  of  course,  voting  the  administration  out  of  office  isn't  possible 
right  now.  So,  we  don't  have  the  electoral  process  really  to  consider. 
And  that  leaves  only  the  question,  according  to  Mr.  Kleindienst.  of 
impeachment.  "Wliat  level  of  executive  misdeeds  do  you  think  is  neces- 
sary before  the  Congress  ought  to  consider  that? 

Mr.  Nader.  First,  I  think  it  is  important  to  note  that  the  impeach- 
ment power  goes  not  just  to  the  President  but  to  other  Government 
officials.  So  as  a  practical  matter,  for  example,  the  Congress  might 
want  to  start  with  Mr.  Phillips  of  the  OEO. 

Second 

Senator  IMuskie.  Mr.  Phillips  hasn't  been  officially  confirmed.  Can 
you  impeach  someone  who  hasn't  been  officially  confirmed  ? 

]\Ir.  Nader.  I  will  await  the  court's  decision  in  a  court  suit  filed  by 
several  Senators  to  remove  Mr.  Phillips  on  the  basis  that  he  has  gone 
beyond  his  30  days  as  Acting  Director  without  his  name  being  sub- 
mitted to  the  Senate  for  a  confirmation. 

I  might  say  in  this  regard  that  Senator  Harrison  Williams  wrote 
the  President  about  February  23  asking  for  JNIr.  Phillips  name  to  be 
sent  up  to  the  Senate.  He  is  the  chairman  of  the  Senate  Labor  Commit- 
tee that  would  pass  on  Mr.  Phillips.  He  has  not  received  an  answer 
yet.  I  don't  think  history,  recent  history,  or  perhaps  all  U.S.  history, 
has  shown  such  a  display  of  multifaceted  arrogance  toward  the  Con- 
gress such  as  is  now  coming  out  of  the  White  House. 

Senator  Kennedy.  And  you  think  still  our  only  remedy  ought  to  be 
through  the  judicial  process,  you  don't  think  that  the  Congress  ought 
to  consider  either  holding  up  nominations  or  withholding  authoriza- 
tions or  appropriations  ? 

Mr.  Nader.  No  ;  I  certainly  think  that  the  Congress  should  use  all 
the  available  tools  it  has  left  to  do  that. 

Senator  Kennedy.  Are  you  urging  Congress  to  do  so  in  the  areas 
where  they  have  withheld  information  they  thought  was  necessary  to 
perform  their  legislative  function  or  their  investigative  function  ? 

Mr.  Nader.  Very  much  so.  I  think  the  withliolding  of  approval  of 
nominations  is  not  as  effective  as  the  selective  withholding  of  appro- 
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priations.  The  blanket  withholding  of  appropriations,  of  course,  will 
make  a  lot  of  people  suffer,  and  it  will  build  up  countervailing  political 
pressure.  But  certainly  the  selective  withholding  of  appropriations 
in  any  given  departmental  budget  might  send  some  effective  messages 
home. 

But  as  I  was  saying,  I  think  eventually  this  whole  series  of  issues 
involving  the  collision  of  the  Congress  and  the  executive  branch  will 
have  to  be  resolved  in  a  fundamental  constitutional  amendment  or 
convention.  I  don't  think  your  Founding  Fathers  with  all  their  fore- 
sight prepared  the  Nation,  almost  200  years  later,  for  the  kind  of  de 
facto  creation  of  executive  power  that  is  now  occurring. 

Senator  Kennedy.  Maybe  they  left  that  purposely  there. 

Mr.  Nader.  I  think  they  were  more  concerned  about  congi^essional 
power  than  presidential  power  at  the  time,  because  the  President  was 
very  weak  in  those  days.  Pie  didn't  have  much  of  a  bureaucracy.  I 
think  most  of  the  Federal  employees  in  those  days  were  postmen, 
rather  quaint. 

Senator  Muskie.  Lighthouse  keepers. 

Mr.  Nader.  And  lighthouse  keepers. 

But  I  think,  for  example,  Mr.  Chairman,  that  the  two-third  over- 
ride is  the  most  serious  constitutional  obstacle  to  redressing  the  balance 
between  the  branches.  Here  you  have  a  President  who  can  be  elected 
by  a  plurality  of  the  popular  vote,  in  effect  exercising  powers  that  re- 
quire a  two-thirds  override  of  the  entire  membership  of  the  House  and 
Senate.  That  is  an  awfully  tough  hurdle  to  overcome.  And  I  think  that 
is  the  main  ultimate  weapon  which  the  executive  branch  has,  of  course^ 
against  the  Congress,  and  they  know  it. 

Senator  Kennedy.  Let  me  ask  you  one  question  I  asked  Congressman 
Moorhead. 

What  agencies  do  you  think  have  been  particularly  reluctant  to  dis- 
close information,  based  upon  your  own  experience,  Mr.  Nader  ? 

Has  that  varied  ver}^  much  over  the  time  that  you  have  been  pur- 
suing your  interests  ? 

Mr.  Nader.  One  could  almost  answer  that  question  by  saying,  just 
knock  on  any  door.  And  they  have  a  jiretty  uniform  reluctance  to  dis- 
close information.  Of  course,  I  think  the  Department  of  Defense  and 
the  State  Department  are  the  most  secret,  because  they  wrap  around 
themselves  the  blanket  of  national  security  and  foreign  relations.  And 
I  think  the  IRS  has  shown  an  excessive  degree  of  secrecy,  in  addition 
to  its  dollars-per-page  Xerox  copying  costs. 

In  our  experience  the  Air  Pollution  Agency,  when  it  was  in  the  De- 
partment of  Health,  Education  and  Welfare,  was  the  most  open.  They 
opened  files,  and  gave  us  records,  allowed  us  to  sit  in  on  meetings,  and 
disproved,  I  think,  very  decisively  the  statement  by  many  other  agen- 
cies that  similar  behavior  would  wreck  their  delivery  and  administer- 
ing processes. 

I  think  the  EPA  has  displayed  on  occasion  an  openness  that  is 
heartening. 

But  p^enerally  speaking,  the  norm  is  secrecy. 

Mr.  Plesser. 

Mr.  Plesser.  I  agree  with  Mr.  Nader,  we  have  had  problems  almost 
with  every  agency.  I  think  the  most  lawsuits  have  been  against  the 
Department  of  Agriculture.  In  the  field  of  meat  inspection  reports 
they  have  now  seemed  to  change  their  position. 
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Certainly  tlie  aoencies  have  been  better.  "We  find,  I  think,  that  the 
larger  departments  are  usually  worse  than  the  smaller  commissions, 
like  the  Securities  and  Exchange  Commission.  But  that  is  not  a  flat 
statement,  thoy  just  tend  to  be. 

!Mr.  Xaueu.  If  1  may  just  hnish  my  last  paragraph. 

The  first  step  that  Congress  nuist  take  is  to  challenge  the  use  of 
executi\e  privilege  by  the  executive.  Subpenas  must  be  served  and 
court  challenges  made.  The  (^ongress  has  totally  failed  in  asserting  its 
right  to  executive  information,  it  lias  growkMl,  but  it  luis  nevei-  grajj- 
pled.  It  is  long  overdue  that  the  Congress  show  some  assertiveness  on 
this  matter  and  challenges  the  obvious  and  misconstrued  use  of  execu- 
tive privilege  by  the  executive  branch. 

Frankly,  I  t'link  the  executive  branch  is  exploiting  the  well-inten- 
tioned feeling  by  some  Members  of  Congress  to  avoid  a  collision  or  a 
showdown  with  the  executive  branch.  I>ut  I  don't  see  how  that  collision, 
if  you  can  call  it  that,  can  l>e  avoided  if  \Ae  are  to  see  a  judicial  deter- 
mination of  these  issues. 

Senator  Ervix.  If  I  may  interrupt  vou  at  that  point.  As  I  construe 
'George  Washington's  farmvell  address  to  the  American  people,  he 
stated  in  substance  tiiat  tlie  reason  the  Kramers  of  the  Constitution 
divided  the  ])owers  of  (ioxernment  among  the  ditferent  departments 
was  because  they  recognized  that  pu])lic  oifHcials  have  a  love  of  power 
and  proneness  to  abuse  it.  lie  stated  further,  in  substance,  that  it  was 
just  as  necessary  to  [)reserve  the  distribution  of  })owers  of  (lovernment 
among  the  difierent  departments  as  it  was  to  establish  them  originally. 
And  he  said  in  substance,  that  the  Founding  Fathers  contemplated  that 
the  di\  ision  of  powers  would  be  ])reserved  because  they  assumed  that 
each  department  would  resist  any  ellorts  to  encroach  upon  its  constitu- 
tional donuiin  at  the  hands  of  any  other  depaitment  of  the  Govern- 
ment. 

He  wound  up  this  part  of  his  farewell  address  with  a  statement  to 
theetlect  that  if  the  people  ever  become  dissatished  with  the  powers  as 
distributed  among  the  different  de})artments  as  established  by  the 
'Constitution,  they  should  change  tliat  distribution  by  a  constitutional 
amendment,  as  ])rovided  in  the  Constitution.  lie  advised  tb.at  there 
should  be  no  change  by  usuri)ation,  becaust'  usuri)ation  is  a  customaiy 
weapon  by  which  free  government  is  destroyed. 

Mr.  XaDki:.  Xow,  you  are  putting  it  on  the  line.  Senator.  Like  Wash- 
ington had  his  Coi-nwallis,  you  have  your  Xixon. 

Just  in  conclusion,  we  submit  for  tlie  record  a  transcript  of  a  con- 
ference held  by  us  on  the  Freedom  of  Ijifoi-nuitioji  Act.  and  attended  by 
the  officials  in  government  res))ousible  for  cai-rving  it  out.  I  think 
it  is  a  heli)ful  body  of  nuiterials  that  miglit  be  of  use  to  the  sub- 
<'ommittee.  [See  A[)j)(>ndix,  Vohune  III  of  these  hearings.  Freedom  of 
Information,  Part  1,  Xader  Confeience.] 

[The  prepared  statement  of  Mr.  Nader  follows :] 

I'KEPARKD    STATEMKXT   OF    RaLPII    XADEB 

Mr.  Chairman,  distinguished  members  of  tlie.  Subcommittees  on  tlie  Separation 
of  Powers.  Tntereoverumeiital  Relations,  and  Administrative  Praetife  and 
ProcediH-f,  tliaiik  yon  for  invitinj;  nie  to  i>resent  my  views  (m  the  enforeeuuMit 
of  thf'  Freedom  of  Tntormaticni  Act  and  to  comment  tipon  S.  1142  which  would 
amend  that  Act.  Mr.  Ronald  Ples.ser,  a  lawyer  working  in  the  freedom  of  in- 
formation area,  is  accompanying  me  today. 
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When  President  Johnson  signed  this  legislation  on  July  4,  1966,  he  stated, 
"The  United  States  is  an  open  society  in  which  the  people's  right  to  know  is 
cherished  and  guarded."  However,  the  experience  of  the  past  six  years  has 
shown  that  this  "cherished"  right  of  the  American  public  is  not  well  giiarded 
by  the  Freedom  of  Information  Act  or  by  the  government  administrators  who 
are  entrusted  with  the  duty  to  protect  the  public's  right  to  know.  On  many 
occasions  my  associates  and  I  have  had  experiences  which  indicate  that  the 
Act  that  we  are  discussing  today  has  not  guaranteed  public  access  and  has  not 
accomplished  Congress'  intention  to  open  government  to  public  scrutiny. 

Before  discussing  our  experience  under  the  Act  and  our  specific  comments  on 
the  proposed  legislation,  I  want  to  describe  the  basic  scope  of  the  Freedom  of 
Information  Act.  The  Act  applies  only  to  executive  branch  agencies  and  de- 
partments and  excludes  the  Congress.  'The  Liberty  of  Congress  and  the  General 
Accounting  OflBce  and  the  Cost  Accoiniting  Standards  Board,  all  "agencies"  of 
Congress,  consider  themselves  exempted  from  the  Act.  The  GAO,  as  well  as 
various  committees  of  Congress,  undertake  substantive  investigations  in  which 
facts  are  gathered  and  information  obtained.  If  we  are  to  have  openness  in 
government,  then  all  government  should  be  open  to  public  access.  The  GAO 
and  the  Congress  function  in  much  the  same  way  as  some  agencies  do,  but  un- 
like such  agencies  the  GAO  and  some  of  the  activities  of  the  committees  are 
closed  to  public  scrutiny.  Congress  serves  an  important  role  in  government  and 
the  law  which  guarantees  public  access  to  government  should  not  exclude 
Congress. 

In  the  course  of  our  study  of  Congress,  we  have  requested  that  each  member 
of  Congress  put  the  Congress  Project  on  Congressional  mailing  lists  for  press 
releases  and  newsletters.  Less  than  half  of  the  members  have  done  so,  and  many 
refuse  to  give  us  access  to  this  material.  One  member  refused  on  the  grounds 
that  he  disagreed  with  our  views.  Since  there  is  no  central  file  of  newsletters  and 
releases,  we  have  not  been  able  to  obtain  this  otherwise  public  material.  A  mem- 
ber of  Congress  can  restrict  access  to  information  which  is  otherwise  public.  There 
should  be  a  law  requiring  any  member  to  make  such  information  available. 

The  Freedom  of  Information  Act  was  passed  to  guarantee  the  public's  right  to 
know  how  the  government  is  protecting  the  public  interest.  The  public  certainly 
has  an  equal  if  not  a  greater  right  in  relation  to  Congress  to  know  how  its  elected 
officials  are  performing  their  jobs  in  order  that  they  can  make  more  informed 
decisions  at  election  time  and  influence  them  between  election  time. 

Our  experience  with  the  Freedom  of  Information  Act  has  been  one  of  frustra- 
tion and  delay.  Where  the  Act  has  worked,  it  has  only  been  the  result  of  in- 
tensive and  constant  effort.  We  have  for  the  past  several  years  sought  access  to 
various  types  of  information  through  the  Freedom  of  Information  Act.  Mr. 
Plesser  now  spends  100%  of  his  time  on  access  to  government  information  and 
on  litigating  cases  under  the  Freedom  of  Information  Act  (the  only  attorney 
in  the  United  States  who  works  full  time  on  the  Act.)  We  have  also  established 
a  Press  Information  Center  in  conjunction  with  the  National  Press  Club  to 
provide  assistance  to  members  of  the  Press  in  their  problems  obtaining  infor- 
mation from  the  government.  Even  with  as  much  effort  as  we  have  put  into  the 
Act,  to  a  large  extent  it  has  only  been  marginally  eifective  for  our  questions. 
The  problem  is  an  overwhelming  bureaucratic  reluctance  to  comply  with  the 
Act  and  the  lack  of  any  leadership  by  either  the  Department  of  Justice  or  the 
Offi-e  of  Management  and  Budget  COMB)  in  administrating  it.  This  is  coupled 
with  the  fundamental  failure  of  the  Act  to  hold  Imreaucrats  personally  re- 
sponsible for  their  failure  to  comply  with  the  requirements  of  law. 

The  Justice  Department  and  OMR  have  done  almost  nothing  to  ensure  Tini- 
form  compliance  with  the  Act.  One  of  the  major  problems  of  citizen  access  to 
information  has  been  the  cost  of  access.  The  Department  of  Agriculture  re- 
quested the  prepayment  of  .$8.5.000  in  one  instance  and  $91,840  in  another  for 
access  to  documents.  These  and  other  instances  were  too  much  even  for  the 
OMB.  and  in  one  of  their  few  directives  under  the  Freedom  of  Information  Act. 
then  Director  of  OMB.  George  Shultz  directed  on  May  2.  1972,  that  the  fees 
"should  not  be  established  at  an  excessive  level  for  the  purpose  of  deterring 
requests  for  copies  of  records."  He  stated  that  fees  should  not  exceed  the  actual 
costs  of  the  services  provided  and  that  all  agencies  report  back  to  him  no  later 
than  July  1  of  that  year.  Months  passed  and  in  January  of  1973  OMB  reported 
to  the  House  Subcommittee  on  Foreign  Operations  and  Government  Information 
that  it  would  not  enforce  this  earlier  directive  and  would  permit  agencies  to 
charge  what  they  wanted.  OMB  had  taken  a  lone  forward  step  but  then  fell 
back  and  has  allowed  agencies  to  maintain  policies  which  even  OMB  admits 
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deter  access.  A  copy  of  Mr.  Shultz'  letter  of  May  2,  1972,  is  presented  for  in- 
clusion to  the  record.^  The  agencies  have  fee  rates  that  range  from  $.05  a  page 
for  copying  charged  by  E.E.O.C.  to  $1.00  a  page  for  certain  documents  in  pos- 
session of  I.R.S.  I  submit  for  the  Record  a  Table  of  Fees  prepared  by  Mr.  Plesser 
which  reflect  the  various  fees  charged  by  Federal  Agencies  as  of  March  1,  1973.° 

The  Department  of  Justice  has  established  an  ad  hoc  committee  to  review 
final  agency  denials  of  requests  for  documents.  This  was  established  in  1969 
to  reduce  the  number  of  frivolous  and  losing  cases  that  wind  up  in  court. 
The  government  has  not  been  winning  any  greater  a  percentage  of  cases  since 
the  inception  of  this  committee.  The  Committee  also  does  not  advise  agencies 
on  a  formal  basis  of  recent  developments  in  case  law.  The  Department  of 
Justice  in  1967  issued  an  Attorney  General's  Memorandum  on  agency  im- 
plementation of  the  Act.  There  have  been  numerous  court  decisions  since  that 
publication,  but  the  Department  has  not  seen  fit  to  revise  its  memorandum  and 
inform  its  clients  of  the  current  state  of  law  under  the  Freedom  of  Information 
Act. 

The  agencies  have  been  left  to  themselves  without  any  governmentwide 
guidance,  and  they  have  failed  to  comply  with  the  letter  and  intent  of  the  Act. 
Even  when  the  courts  have  declared  that  certain  types  of  information  must  be 
public  in  one  agency,  that  agency  or  other  agencies  have  refused  to  implement  the 
policy  set  forth  in  the  court's  decision.  The  agencies  have  refused  to  adopt  as 
precedent  the  law  that  has  been  adopted  by  the  Courts.  Three  separate  courts, 
one  court  of  appeals  and  two  separate  district  courts  have  conclusively  held 
that  administrative  staff  manuals  such  as  IRS  agents  handbooks  and  Occupa- 
tional Health  and  Safety  Administration  inspectors  manual  were  to  be  made 
piiblic.^  The  Federal  Trade  Commission,  after  these  cases  were  decided,  promul- 
gated new  regulations  which  state  that  administrative  staff  manuals  are  to  be 
kept  confidential.  When  questioned  by  my  associate  Mr.  Plesser,  the  Federal 
Trade  Commission  general  counsel's  oflSce  said  that  it  was  aware  of  the  three 
cases,  but  would  not  change  its  policy  merely  on  that  basis.  This  is  a  theme 
consistent  throughout  the  government ;  an  agency  will  comply  only  either 
when  it  serves  its  purposes  or  when  it  is  actually  facing  litigation  or  a  court 
decision.  An  even  more  striking  example  of  this  was  the  case  of  Schechter  v. 
Richardson,  which  was  brought  in  the  District  of  Columbia  District  Court. 
Malvin  Schechter,  editor  of  Hospital  Practice  magazine,  sought  access  to  and  ob- 
tained eight  nursing  home  inspection  reports  from  the  Social  Security  Admin- 
istration as  the  result  of  court  action.  The  government  did  not  appeal  the  case, 
but  when  Mr.  Schechter  approached  the  Social  Security  Administi'ation  for 
additional  documents  of  an  identical  nature,  the  answer  was  again  no,  and  Mr. 
Schechter  had  to  go  to  court  again. 

The  decisions  obtained  from  courts  have  been  overwhelmingly  favorable 
to  the  plaintiffs  seeking  access  to  information.  In  the  period  from  July  4.  1967, 
to  July  4,  1971,  the  House  Subcommittee  on  Foreign  Operation  and  Government 
Information  reported  that  99  cases  were  brought  in  court  and  the  government's 
refusal  to  grant  access  was  sustained  in  only  2P,  cases.*  Our  experience  strongly 
reaffirms  this.  My  associates  have  initiated  more  than  25  cases,  of  which  ap- 
proximately 10  are  pending.  Of  that  number  the  District  Court  has  sustained 
the  government's  withholding  of  information  in  only  2  cases,  and  one  of  those 
two  is  presently  pending  in  the  Court  of  Appeals  for  the  District  of  Columbia 
on  appeal.  It  is  clear  that  when  challenged,  in  the  majority  of  cases  the  agencies 
have  been  unable  to  sustain  their  policies  of  secrecy.  Much  of  what  is  wrong 
witli  the  Act  is  its  procedural  loopholes  that  allow  government  agencies  and 
employees  of  those  agencies  to  flout  it  with  impunity. 

Through  the  Subcommittee  on  Foreign  Operations  and  Government  Infor- 
mation, which  is  chaired  by  Congressman  Moorhead,  the  House  has  done  a  com- 
mendable job  and  can  be  credited  with  many  of  the  recent  gains  in  the  area  of 
agency  compliance.  That  subcommittee  has  had  extensive  hearings  and  has 
various  staff  people  performing  constant  oversight.  However,  there  has  been  no 
corresponding  activity  on  the  Senate  side.  The  hearings  that  began  this  week 
are  the  first  set  of  significant  hearings  that  the  Senate  has  had  on  the  Freedom  of 
Information  Act  since  the  inception  of  the  Act.  There  is  also  need  for  strong  and 


1  Soe  p.  204. 

2  See  p.  205. 

'Hau-kos  v.  IR8,  467  F.  2d  787  (6th  Clr.  1972)  :  Stokes  v.  Hodgson,  .347  F.  Siipp.  .371 
(N.D.  Ga.  1972)  :  Long  v.  IRS. F.  Siipn. (N.D.  W^ash.  1972). 

*  Hearings,  U.S.  Government  Information  Policies  and  Practices — Administration  and 
Operation  of  the  Freedom  of  Information  Act  (pt.  4).  House  Subcommittee  on  Foreign 
Operations  and  Government  Information.  Mar.  6,  7,  10,  14,  and  16,  1972,  p.  13.38. 
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unified  leadership  from  the  Senate  in  this  area.  It  is  unclear  which  subcom- 
mittee is  responsible  for  the  operational  oversight  of  the  Act,  and  in  any  case 
none  of  the  subcommittees  have  been  doing  anything.  Chairman  Moorhend  can- 
not be  called  upon  to  fight  alone.  The  Senate  has  a  responsibility  to  continue  to 
examine  the  opei*ation  of  the  Freedom  of  Information  Act.  The  agencies  unani- 
mously opposed  the  passage  of  the  Act  seven  years  ago.  They  have  been  success- 
ful in  making  the  Freedom  of  Information  Act  an  almost  meaningless  statute, 
and  the  Congress  should  make  it  clear  how  it  thinks  the  Act  should  operate. 

S.  1142  provides  that  each  agency  shall  submit  a  report  concerning  its  activities 
and  performance  under  the  Freedom  of  Information  Act  to  the  House  and  Senate 
Committees  on  Operations.  This  reporting  requirement  is  a  necessary  and  useful 
addition  to  the  Act.  However,  it  will  only  be  important  if  the  responsible  com- 
mittees assert  some  meaningful  leadership  and  guidance  in  this  field.  The  agencies 
have  ignored  the  Act  to  a  large  extent  and  they  must  be  made  accountable  to 
Congress  for  their  actions. 

While  badly  drafted  in  some  instances,  the  substantive  portions  of  tlie  Freedom 
of  Information  Act  are  flexible  enough  so  that  the  courts  fairly  uniformly  grant 
access  to  records  and  documents  in  the  context  of  litigation.  A  rather  extensive 
body  of  case  law  has  developed  which  we  lielieve  is  generally  consistent  with  what 
Congress  intended  in  passing  the  Act — public  access.  However,  the  practical  prob- 
lems involved  in  attempting  to  obtain  information  from  agencies  under  the  Act 
and  the  extreme  reticence  of  the  bureaucrats  to  comply  with  it  are  so  great  as  to 
make  the  law  established  by  the  Courts  almost  useless. 

The  great  failure  of  the  Freedom  of  Information  Act  has  been  that  it  does  not 
hold  federal  offirioJs'  aceountahle  for  not  diseloKlng  Information.  As  presently 
written,  the  criminal  code,  IS  U.S.C.  §  1905,  makes  a  federal  official  criminally 
liable  if  he  releases  trade  secret  or  commercially  valuable  information.  The  new 
criminal  code  proposed  by  Senator  McClellan.  S.  1  section  2-6F1,  proposes  to  hold 
a  federal  employee  criminally  lial)le  if  "in  violation  of  his  obligation  as  a  public 
servant  under  a  statute  or  rule,  regulation  or  order  under  such  statute,  he 
(federal  employee)  knowingly  discloses  any  information  which  he  has  acquired  as 
a  public  servant.  .  .  ."  There  are  no  corresponding  penalties  for  a  federal  em- 
ployee if  he  illegally  refuses  to  grant  access  to  documents  in  violation  of  his 
obligation  to  a  pul)lic  servant  under  the  Freedom  of  Information  Act.  The  naturnl 
tendency  of  a  federal  employee  faced  with  criminal  penalties  if  lie  incorrectly 
discloses  and  no  penalties  whatsoever  if  he  incorrectly  withholds  is  to  keep  the 
requested  documents  or  records  secret.  The  employee  who  incorrectly  witliholds 
information  must  be  held  personally  accountable  and  be  liable  for  penalties.  It 
would  be  appropriate  to  have  sanctions  such  as  mandatory  suspension  or  termina- 
tion of  federal  employment  or  in  certain  circumstances  where  actual  harm  has 
resulted  to  have  criminal  penalties  applied. 

Tlie  OflSce  of  Economic  Opportunity  suspended  Rud.v  Frank,  an  employee  of 
OEO,  because  he  allegedly  released  confidential  information  concerning  the  sal- 
aries of  teachers  of  a  day  care  center  wliich  was  operated  liy  a  private  corpora- 
tion under  contract  with  OEO.  After  INIr.  Frank  received  notice  of  his  suspension, 
^Ir.  Plesser  represented  him  in  a  Freedom  of  Information  lawsuit  to  obtain  access 
to  the  day-care  documents.  After  suit  was  filed.  OEO  gave  these  "secret"  docu- 
ments to  Mr.  Frank.  However,  his  suspension  still  stands  and  the  goverinnent  is 
opposing  all  attempts  by  him  to  recover  bis  lost  pay.  Here  tliey  jnuiisJied  an 
employee  for  disclosing  information  which  tliey  themselves  voluntarily  disclosed 
once  faced  with  having  to  defend  their  policy  of  secrecy  in  court.  Instead  of  pun- 
ishing Mr.  Frank  for  disclosing  what  turned  out  to  be  public  information,  the 
OEO  officials  who  suppressed  these  documents  should  be  suspended  or  terminated. 

If  the  government  can  suspend  or  terminate  an  individual  for  releasing  in- 
formation, then  it  must  be  compelled  to  bring  similar  action  against  an  employee 
for  not  disclosing  public  information.  Only  after  federal  employees  are  held 
accountable  for  their  acts  under  this  law  will  the  people's  right  to  know  be 
guaranteed. 

Above  all  else,  time  delay  and  the  frequent  need  to  use  agency  appeal  procedures 
make  the  public's  right  to  know,  as  established  by  the  Freedom  of  Information 
Act,  a  hollow  right.  If  a  citizen  or  a  member  of  the  press  wants  to  obtain  informa- 
tion from  .''.n  agency,  he  must  first  request  that  information  in  writing.  If  he  i.s 
lucky  and  has  sent  his  request  to  the  correct  office,  he  might  get  a  response  in  no 
less  than  a  month.  Once  he  has  received  an  initial  denial,  he  must  again  write 
the  agency  and  appeal  the  denial  of  his  information.  He  then  must  wait  another 
month  or  two  before  he  receives  his  final  denial.  Only  then  has  he  exhausted  his 
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administrative  remedies  and  can  he  seek  judicial  relief.  And  despite  the  expedited 
procedures  in  the  Act,  this  too  may  mean  delay  and  appeals. 

In  August  of  1972  two  associates  of  mine  requested  access  to  the  business 
review  procedure  of  the  Antitrust  Division  of  the  Department  of  Justice.  This 
request  of  August  26,  1972,  was  not  answered  until  November  24,  1972,  when 
Deputy  Attorney  General  Ralph  Erickson  denied  all  but  a  small  portion  of  their 
request.  They  were  forced  by  agency  procedure  to  appeal  this  denial  to  the 
Attoi-ney  General  and  they  did  so  on  December  6,  1972.  They  never  received 
any  response  from  the  Attorney  General  and  consequently  filed  suit  under  the 
Freedom  of  Information  Act  on  February  21,  1973,  some  six  months  after  their 
initial  request.  The  information  that  they  sought  was  a  clearly  identifiable  set 
of  records — correspondence  between  the  Antitrust  Division  and  companies 
seeking  merger  clearance  under  the  antitrust  laws.  These  have  always  been 
treated  as  confidential  by  the  Antitrust  Division.  No  unique  legal  argument  or 
difficult  factual  evaluation  was  involved.  There  was  a  pre-existing  policy  to 
withhold  this  information  from  the  public,  but  it  has  taken  G  months  and  they 
still  have  not  received  a  final  denial,  an  assumed,  technical  prerequisite  to  a 
law  suit.  Other  examples  abound,  and  it  is  our  best  gue.ss  that  it  takes  in  most 
instances  three  to  four  months  before  an  agency  finally  acts  on  a  request 

In  most  cases,  but  especially  with  the  press,  it  is  'crucial  that  information 
IS  timely  obtained.  Information  is  needed  usually  for  a  particular  purpose  and 
a  delay  of  three  months  before  you  are  even  denied  the  information  often 
defeats  the  purpose  of  requesting  the  information  in  the  first  place  Agencies 
are  all  too  aware  of  this  and  delay  is  often  used  as  a  way  to  discourage  infor- 
naation  requests.  Even  though  the  press  was  a  major  force  behind  the  passage 
?-i  \^^J^^^^"^  ^^  Information  Act,  it  has  steadfastly  refused  to  use  it.  Of  the 
l.:)0-200  cases  that  have  been  filed  under  the  Act,  only  four  have  been  brought 
by  newspapers  or  individual  reporters.  The  primary  reason  is  the  time  ft  takes 
to  get  information.  A  story  may  be  able  to  hold  a  week,  maybe  even  a  month 
but  rarely  three  or  six  months. 

One  possible  solution  to  this  problem  not  mentioned  in  any  of  the  nendins 
legislation  is  to  eliminate  the  appeal  process  ;  by  so  doing,  you  would  immediately 
reduce  by  half  the  time  it  takes  a  request  to  get  through  an  agency  There  is 
no  reason  why  a  citizen  must  be  forced  to  first  request  and  then  appeal  in  order 
to  obtain  information.  Most  requests  are  for  information  where  the  agency's 
policy  IS  already  established  as  to  whether  or  not  it  is  publicly  available  In 
the  six-month  example  mentioned  above,  the  denial  of  access  to  the  busiAess 
''The'iforif;""'  could  have  easily  been  completed  in  a  week  or  two  at  most 

The  legislation  which  you  have  before  you  provides  that  new  section  ^  he 
added  to  the  Freedom  of  Information  Act,  mLdating  that  a7  al^ncy  must 
respond  within  ten  days  to  an  initial  request  and  within  twenty  days  t?  an 
appea  .  If  an  agency  fails  to  act,  the  request  is  deemed  denied.  A  maxSium 
time  limit  is  a  needed  addition  to  the  Act.  However,  it  is  imperative  th?tJS? 
procedure  be  consolidated  to  necessitate  only  one  request.  We  propose  tha^f 

wi?h?f  V1'^"^'*T.V'if^'^^"^°'.^^  °^"«*^  ^^^^i^«  the  final  decision  of  the  agency 
within  10  days.  If  the  agency  fails  to  answer  in  ten  days,  then  the  agencv  win 
be  deemed  to  have  finally  denied  that  information  agency  will 

Another  related  problem  with  the  operation  of  the  Freedom  of  Infonnation  \ct 
IS  the  time  that  it  takes  for  an  information  case  to  proceed  through  TheWstrict 
Court.  A  survey^  of  the  dockets  of  the  United  States  District  Court  for  the  Ss- 
c.fesfh^i'tr''^'  conducted  by  William  Dobrovir,  a  Washington  attornev,  iS- 
catea  that  the  average  time  it  takes  for  a  case  to  reach  a  final  determimt  on  in 

hat  court  is  294  days.  It  should  be  noted  that  that  figure  iLludis  tie  l"  J^Jvs  tha^ 
<he  court  took  in  Mink  v.  Environmental  Protection  Agency,  which  rece  vS  accel 
era  ed  treatment.  In  most  cases,  in  our  experience,  the  period  it  takes  the  court 

',  decide  a  case  is  over  one  year.  This  occurs  even  though  the  Freedom  of  Inf., r- 
mation  Act  states  that  cases  brought  under  it  are  to  receive  prSnce  on  the 
docket  and  are  to  be  expedited  in  every  way.  A  major  reason  for  this  excessive 
period  of  time  is  that  as  generally  provided  by  the  Federal  liules  of  Civil  Proce- 
dure the  government  has  GO  days  to  answer  a  complaint  for  all  litigation  where 
the  government  is  the  defendant.  The  Federal  Rules  allow  private  parties  onlv  20 
iYs'for  nd^iSn*?".'  ^^P^"^°c,^that  almost  without  exception  the  government 

imS.  hnvp  n.«  o  ,  ^l"^^  ^•'^'''^"^  "^^'^  ^^  '^''^'^-  I"  ^^^'"i"-^  cases  70  to  90  davs  or 
more  have  passed  before  a  responsive  pleading  is  filed.  The  CO  days  that  the  gov- 


=  House  hearings,  supra,  pt.  5,  p.  1398. 
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ernment  has  to  answer  is  perhaps  defensible  in  other  federal  litigation,  but  it  is 
not  in  Freedom  of  Information  litigation.  When  the  agency  has  finally  denied 
access  to  the  information  at  the  administrative  level,  it  has  determined  what  its 
factual  and  legal  position  is.  The  60  days  does  no  more  than  unneces^sarily  further 
extend  the  time  it  takes  for  the  public's  right  to  information  to  be  resolved.  The 
proposed  legislation  here  before  you  provides  that  the  government  respond  within 
20  days  to  a  complaint.  The  adoption  of  this  provision  is  needed  if  the  Freedom 
of  Information  Act  is  to  be  effective. 

S.  1142  provides  that  a  successful  plaintiff  in  a  Freedom  of  Information  action 
may  recover  reasonable  attorney  fees  and  other  litigation  costs  in  a  case  brought 
under  the  Act.  Figures  prepared  by  the  House  Subcommittee  on  Foreign  Opera- 
tions and  Government  Information  indicate  that  half  of  the  cases  that  have  been 
l)rought  have  been  brought  by  private  industi-y.  Very  few  cases  have  been  brought 
by  individuals.  The  reason  is  cost.  Even  the  simplest  of  Freedom  of  Information 
cases  will  incur  legal  expenses  well  in  excess  of  $1,000.  This  is  hardly  conducive 
to  the  private  individual  or  public  interest  group  that  needs  the  information  but 
will  receive  no  financial  gain  as  a  result  of  obtaining  it.  Successful  litigants 
should  be  able  to  recover  the  cost  of  exerting  their  right  to  information.  This  is 
especially  important  because  of  the  large  number  of  cases  that  the  government 
loses  in  court.  If  the  government  had  to  pay  legal  fees  each  time  it  lost  a  cas-e.  it 
would  be  much  more  careful  to  oppose  only  those  cases  that  it  had  a  strong 
chance  of  winning.  .         ,.•,,, 

There  has  been  one  case  where  the  courts  have,  we  believe,  misapplied  the 
intent  of  Congress,  and  this  should  be  re-evaluated.  The  Supreme  Court  recently 
decided  Mink  v.  Environmental  Protection  Agency,  denying  Congresswoman 
Mink  and  32  other  members  of  Congress  access  to  certain  documents  which  per- 
tained to  the  testing  of  nuclear  weapons  on  Amchitka  Island  in  November  1971. 
The  government  contended  that  certain  of  these  files  were  classified  for  reasons 
of  national  defense  and  foreign  policy.  The  District  Court  refused  to  examine  the 
requested  documents  in  camera  and  determine  if  they  in  fact  were  documents 
that  were  qualified  to  be  classified  pursuant  to  executive  order,  as  required 
bv  the  first  exemption  to  the  Freedom  of  Information  Act.  The  District  Court 
refused  to  determine  whether  or  not  there  were  included  with  or  attached  to  the 
documents  which  may  have  been  properly  classified,  documents  which  were  not 
properly  classified.  The  Court  of  Appeals  held  that  in  order  to  conduct  such  a 
de  novo  review,  the  District  Court  must  review  in  camera  the  documents  claimed 
to  be  classified  The  Supreme  Court  reversed  and  held  that  the  first  exemption 
of  the  Freedom  of  Information  Act  only  requires  that  in  order  to  exempt  docu- 
ments the  government  merely  has  to  prove  that  the  documents  sought  were  in 
fact  classified  pursuant  to  executive  order.  As  long  as  that  is  done  the  District 
Court  iudge  cannot  look  any  further.  In  his  concurrence.  Justice  Stewart  stated 
that  Congress  ".  .  .  has  built  into  the  Freedom  of  Information  Act  an  exemption 
that  provides  no  means  to  question  an  executive  decision  to  stamp  a  document 
'secret,'  however  cynical,  myopic,  or  even  corrupt  that  decision  might  have 
been."  He  goes  on  to  say  that  Congress,  "in  enacting  section  5o2(b)  (1)  chose  .  .  . 
to  decree  blind  acceptance  of  Executive  fiat."  ^      -n  ,  ^  ;.,  fi,^  f„t,ivo 

The  practical  effect  of  the  3Ii7ik  decision  has  been  and  will  be  m  the  future, 
if  not  changed  by  legislation,  to  completely  eliminate  from  the  parameter  of  the 
Freedom  of  Information  Act  any  document  which  could  remotely  be  considered 
relevant  to  foreign  policy  or  national  defense.  All  an  agency  has  to  do  is  have 
an  official  certify  that  the  documents  are  classified  pursuant  to  executive  ordei-. 
Neither  the  courts  nor  Congress  can  review  that  decision.  In  effect,  the  court 
has  created  a  blanket  litigation-proof  exemption  to  the  Freedom  of  Informa  ion 
Act.  This  cannot  have  been  the  intention  of  Congress  when  it  passed  the  Freedom 
of  Information  Act,  and  it  should  not  be  the  intent  of  Congress  ^^^^;-^-}^f' 
contains  an  attempt  to  resolve  the  problem  discussed  by  Justice  Stewaitb> 
providing  that  wherever  the  agency  claims  that  records  are  within  the  purview 
of  the  national  defense  and  foreign  policy  exemption  the  DistnctCom-t  may  ex- 
amine them  in  camera  to  determine  if  they  "cannot  be  disclosed  because  such 
disclosure  would  be  hamiful  to  the  national  defense  or  foreign  policy  of  the 
United  States."  This  will  allow  the  District  Court  to  review  the  material  ^^h  ch 
the  agency  contends  is  secret.  The  courts  should  have  the  power  m  connection 
S  th  SSrs  relating  to  national  defense  and  foreign  policy  to  review  agency 
decisions.  If  the  judicial  branch  is  not  given  this  "check  on  the  executive 
branch  the  executive  will  be  able  at  will  to  render  secret  whatever  information 
it  pleases. 
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In  addition  to  amendments  of  the  Freedom  of  Information  Act.  these  com- 
mittees hiive  before  them  various  otlier  legislative  proposals  coiicerniiig  executive 
privilege.  The  major  problem  with  executive  privilege  is  that  the  Congress  has 
not  in  any  meaningful  way  challenged  the  exercise  of  it  by  the  executive.  All  of 
the  executive  privilege  crises  of  the  i)ast  have  been  resolved  by  settlement  that 
almost  without  exception  lias  confirmed  the  very  dubious  power  of  the  executive 
to  claim  it.  There  is  a  question  in  many  legal  s<'hoiars'  minds  as  to  whether  there 
is  in  law  any  precedent  at  all  for  executive  privilege.  Although  executive  privi- 
lege may  exist  in  very  limited  circumstances,  it  is  now  being  invoked  far  be- 
yond whatever  Constitutional  tradition  is  claimed  for  it  by  its  adherents.  The 
first  step  that  Congress  must  take  is  to  challenge  the  use  of  executive  privilege 
by  the  executive.  Subpoenas  must  be  served  and  court  challenges  made.  The 
Congress  has  totally  failed  in  asserting  its  right  to  executive  information.  It 
has  growled,  but  it  has  never  grappled.  It  is  long  overdue  that  the  Congress  show 
some  assertiveness  on  this  matter  and  challenge  the  obvious  and  misconstrued 
u.se  of  executive  privilege  by  the  executive  branch. 

In  conclusion,  we  see  the  problems  of  public  access  revolving  around  sub- 
stantive and  procedural  barriers  to  information.  The  Freedom  of  Information 
Act  can  conceivably  be  a  useful  tool  to  inform  the  r)ublic  about  just  how  the 
government  is  protecting  the  public  interest  if  these  barriers  are  removed.  We 
urge  the.se  committees  to  pass  what  changes  are  necessary  and  then  to  provide 
constant  oversight  on  the  executive  to  make  sure  that  that  branch  is  complying 
with  the  letter  and  spirit  of  the  law.  We  also  reassert  that  the  Freedom  of 
Iiifomiation  Act  must  apply  to  all  governmental  processes,  executive  as  well  i\r, 
legislative.  The  Congress  must  be  open  to  public  scrutiny  if  the  people's  right 
to  know  is  to  be  secure. 

Senator  Kennedy.  Senator  Miiskie. 

Senator  Muskie.  I  might  state  that  George  Washington  won  over 
Cornwallis. 

Senator  Ervin.  But  he  had  to  fight  7  years  to  win. 

Senator  Muskie,  I  just  hope  that  we  can  find  the  battlefiehl. 

In  Senator  Er\'in's  earlier  questions,  he  raised  the  question  of 
wliether  or  not  tradition  couid  become  in  effect  constitutional  in  its 
impact.  And  I  have  been  wanting  to  put  in  the  record  since  Mr.  Klein- 
dienst  appeared  the  other  day  a  statement  of  the  court  in  the  Steel 
/Seizure  case  in  the  early  fifties.  The  Supreme  Court  said :  '"That  an 
unconstitutional  action  had  been  taken  before  surely  does  not  render 
the  same  action  any  less  unconstitutional."  I  think  that  is  right  on 
point  with  the  point  that  you  made. 

In  your  testimony  you  refer  to  one  of  the  provisions  in  a  pending 
bill  to  reform  the  Federal  Criminal  Code.  And  there  was  some  discus- 
sion at  that  point  also  outside  your  text.  The  provision  that  you  cite 
reads  as  follows : 

A  person  is  guilty  of  an  ofFense  if  in  violation  of  his  obligation  as  a  public 
servant  under  a  statute  or  rule,  regulation  or  order  issued  under  such  statute, 
he  knowingly  discloses  any  information  which  he  has  acquired  as  a  public  ser- 
vant and  which  had  been  provided  to  the  government  in  compliance  with  a 
duty  iniposetl  by  law.  .  .  . 

Now,  this  committee  is  going  to  conduct  an  examination  of  Mr. 
Kleindienst  on  these  proposals  for  chanires  in  the  criminal  law,  the 
so-called  Official  Secrets  Act,  as  I  described  it  the  other  day.  And  it 
would  not  be  inappropriate,  if  you  wanted  to  supply  any  perspectives 
on  that  legislation,  to  supply  them  for  the  record  of  this  hearing  as 
well  as  the  hearings  that  will  be  held,  I  am  sure,  before  the  Judiciary 
Committee. 

Mr.  Nader.  "We  certainly  shall,  Senator  Muskie,  We  have  studied  in 
some  detail  the  Official  Secrets  Acts  of  the  United  Kingdom  and 
Australia.  And  I  must  say  that  if  there  is  one  touchstone  marking  the 
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differences  in  political  democracy  between  our  country  and  those  two 
cou]itries,  tliat  touchstone  is  the  Official  Secrets  Act.  It  is  a  tremendous 
inhibitor  of  civic  and  citizens  action.  It  is  a  tremendous  camouflager 
of  bureaucratic  stagnation,  and  in  some  cases  corruption. 

Senator  Muskie.  I  think  it  would  be  useful  at  this  point  to  put  in 
the  record  tl\e  language  of  the  British  Official  Secrets  Act  of  1911,  so 
that  people  looking  in  this  record  can  compare  it  with  the  language 
I  have  just  read. 

[The  following  text,  with  explanatory  notes,  of  the  Official  Secrets 
Act  of  1911  and  1920,  is  reproduced  from  the  appendix  of  the  (Franks) 
"Eeport  of  the  Departmental  Committee  on  Section  2  of  the  Official 
Secrets  Act  1911,"  published  in  London,  September  1972,  by  Her 
Majesty's  Stationer-^'  Office :] 

SeCTIO>'    1    OF   THE   BRITISH    OFFICIAL    SeCRETS   AcT,    1911,    AND    SECTION   2   OF   THE 

Official  Secrets  Act,  1920 

7  rwt  of  section  1  of  the  1911  Act  {as  amended) 

Penalties  for  spying:  (1)  If  any  person  for  any  purpose  prejudicial  to  the 
safety  or  interests  of  the  State — 

{a)  Approaches,  inspects,  passes  over,  or  is  in  the  neighbourhood  of,  or 
enters  any  prohibited  place  within  the  meaning  of  this  Act,  or 

(&)  Makes  any  sketch,  plan,  model,  or  note  which  is  calculated  to  be  or  might 
be  or  is  intendetl  to  be  directly  or  indirectly  useful  to  an  enemy ;  or 

(c)  Obtains,  collects,  records  or  publishes  or  communicates  to  any  other  person 
any  secret  official  code  word  or  pass  word,  or  any  sketch,  plan,  model,  article, 
or  note,  or  other  document  or  information  which  is  calculated  to  be  or  might  be 
or  is  intended  to  be  directly  or  indirectly  useful  to  an  enemy  ; 
he  shall  be  guilty  of  an  offence. 

(2)  On  a  prosecution  under  this  section  it  shall  not  be  necessary  to  show  that 
the  accused  person  was  guilty  of  any  particular  act  tending  to  show  a  purpose 
prejudicial  to  the  safety  or  interests  of  the  State,  and  notwithstanding  that  no 
such  act  is  proved  against  him,  he  may  be  convicted  if.  from  the  circumstances 
of  the  case,  or  his  conduct,  or  his  known  character  as  proved,  it  appears  that 
his  purpose  was  a  purpose  prejudicial  to  the  safety  or  interests  of  the  State ; 
and  if  any  sketch,  plan,  model,  article,  note,  document,  or  information  relating  to 
or  used  in  any  prohibited  place  within  the  meaning  of  this  Act  or  anything  in 
such  a  place,  or  any  secret  official  code  word  or  pass  word,  is  made,  obtained, 
collected,  recorded,  published  or  communicated  by  any  person  other  than  a  per- 
son acting  under  lawful  authority,  it  shall  be  deemed  to  have  been  made,  ob- 
tained, collected,  recorded,  published,  or  communicated  for  a  purpose  pre- 
judicial to  the  safety  or  interests  of  the  State  unless  the  contrary  is  proved. 

Text  of  section  2  of  the  1920  Act 

Communications  with  foreign  agents  to  be  evidence  of  commission  of  certain 
offences:  (1)  In  any  proceedings  against  a  person  for  an  offence  under  section 
1  of  the  principal  Act,  the  fact  that  he  has  been  in  communication  with,  or  at- 
tempted to  communicate  with,  a  foreign  agent,  whether  within  or  without  the 
United  Kingdom,  shall  be  evidence  that  he  has,  for  a  purpose  prejudicial  to  the 
safety  or  interests  of  the  State,  obtained  or  attempted  to  obtain  information 
whicli  is  calculated  to  be  or  might  be  or  is  intended  to  be  directly  or  indirectly 
useful  to  an  enemy. 

(2)  For  the  purpose  of  this  section,  but  without  prejudice  to  the  generality  of 
the  foregoing  provision — 

(«)  a  person  shall,  unless  he  proves  the  contrary,  be  deemed  to  have  been  in 
communication  with  a  foreign  agent  if — 

(i)  he  has,  either  within  or  without  the  United  Kingdom,  visited  the  address 
of  a  foreign  agent  or  consorted  or  associated  with  a  foreign  agent ;  or 

(ii)  either  within  or  without  the  United  Kingdom,  the  name  and  address  or 
any  other  information  regarding  a  foreign  agent  has  been  found  in  his  possession, 
■or  has  been  supplied  by  him  to  any  other  person,  or  has  been  obtained  by  him  from 
any  other  person ; 

(h)  The  expression  "foreign  agent"  includes  any  person  who  is  or  has  been  or 
is  reasonably  susi)ected  of  being  or  having  been  employed  by  a  foreign  Power 
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either  directly  or  indirectly  for  the  purpose  of  (ommittius  an  act.  either  within 
or  without  the  Uniteil  Kingdom,  prejudicial  to  the  safety  or  interest  of  the  State, 
or  who  has  or  is  reasonably  suspected  of  having,  either  with  or  without  the  United 
Kingdom,  committed,  or  attempted  to  commit,  such  an  act  in  the  interests  of  a 
foreign  Power ; 

(c)  Any  address,  whether  within  or  without  the  United  Kingdom,  reasonably 
suspected  of  being  an  address  used  for  the  receipt  fif  commimication  intended  for 
a  foreign  agent,  or  any  address  at  which  a  foreign  agent  resides  or  to  whicli  he 
resorts  for  the  purpose  of  giving  or  receiving  communications  or  at  which  he 
carries  on  any  business,  shall  be  deemed  to  be  tlie  address  of  a  foreign  agent, 
and  communications  addressed  to  such  an  address  to  be  communications  wiili  a 
foreign  agent. 

Notes  on  section  1 

1.  Unlike  section  2  of  the  1911  Act,  section  1  is  not  limited  to  official  informa- 
tion, though  in  practice  most  information  which  it  covers  is  otEcial.  Oft'ences 
luider  section  1  are,  however,  limited  in  two  ways  which  make  it  much  narrower 
than  the  catch-all  section  2.  First,  no  action  can  constitute  an  offence  under  sec- 
tion 1  unless  it  was  done  "for  any  purpose  prejudicial  to  the  safety  or  interests  of 
the  State.  Second,  an  offence  under  section  1  must  involve  either  a  prohibited 
place  (see  such  section  (3 )  ( a )  )  or  material  which  is  "calculated  to  be  or  might  be 
or  is  intended  to  be  directly  or  indirectly  useful  to  an  enemy"  (see  .subsection 
(l)(b)  and  (c)). 

2.  The  words  "purpose  prejudicial  to  the  safety  or  interests  of  the  State"  in- 
volve a  subjective  test.  These  words  are  not  directed  to  the  actual  or  potential 
effect  of  the  defendant's  action,  but  to  his  intention.  Subsection  (2).  and  sec- 
tion 2  of  the  1920  Act,  then  specify  certain  objective  factors  which  may  constitute 
evidence  of  this  intention.  Subsection  (2)  provides  that  tlie  inference  may  be 
drawn,  from  the  circumstances  of  the  case,  or  from  the  defendant's  conduct,  or 
from  his  known  character  as  proved,  that  his  purpose  was  a  punK)se  prejudicial. 
It  also  provides  that,  in  the  case  of  information  relating  to  a  prohibited  place  or 
a  secret  official  code  word  or  pass  word,  if  the  defendant  was  not  acting  under 
lawful  authority,  he  shall  be  deemed  to  have  acted  for  a  puri)ose  prejudicial 
unless  he  proves  the  contrary. 

3.  Section  2  of  the  1920  Act  provides  that  the  fact  that  a  defendant  in  a  prose- 
cution under  section  1  of  the  1911  Act  has  been  in  communication  or  attempted 
communication  with  a  foreign  agent  shall  be  evidence  that  he  has.  for  a  purpose 
l)rejudicial  to  the  safety  or  interests  of  the  State,  obtained  infonnation  which  is 
calculated  to  be  or  might  be  or  is  intended  to  be  useful  to  an  enemy.  In  most 
section  1  cases  there  is  evidence  of  such  communication. 

4.  Section  1  operates  in  peace  as  well  as  in  war  because  "enemy"  includes  a 
potential  enemy.  An  enemy,  in  this  sense,  may  find  a  wide  range  of  official  infor- 
mation useful.  The  communication  of  information  to  a  potential  enemy  is  evi- 
dence of  its  possible  use  to  him. 

5.  The  general  effect  of  these  two  tests — the  "purpose  prejudicial",  and  use  to 
an  enemy — is  that  section  1  covei-s  those  offences  popularly  regarded  as  spying. 
The  section  does  not  touch  the  communication  or  publication  of  official  information 
of  other  kinds  or  for  other  purposes. 

Text  of  section  2  of  the  1911  Act  {as  amended) 

Wrongful  communication  of  information  :  (1)  If  any  person  having  in  his  pos- 
session or  control  any  secret  official  code  word,  or  pass  word,  or  any  sketch,  plan, 
model,  article,  note,  document,  or  information  which  relates  to  or  is  used  in  a 
pi*ohibited  place  or  anything  in  such  a  place  or  which  has  been  made  or  obtained 
in  contravention  of  this  Act.  or  wliich  has  been  entru.sted  in  conliden<"e  to  liim  by 
any  person  holding  office  under  Her  Majesty  or  which  he  has  obtained  or  to 
wlticli  he  has  had  acces-s  owing  to  his  position  as  a  person  who  liolds  (ir  has  held 
office  under  Her  Majesty,  or  as  a  person  who  liolds  or  has  held  a  contract  made  on 
behalf  of  Her  Majesty  or  as  a  pei'son  who  is  or  has  been  employed  under  a  person 
who  holds  or  has  held  such  an  office  or  contract — 

(«)  Communicates  the  code  word,  pass  word,  sketch,  plan,  model,  note,  docu- 
ment, or  information  to  any  person,  other  than  a  person  to  whom  he  is  authorised 
to  communicate  it.  or  a  i>ersoH  to  whom  it  is  in  the  interest  of  the  State  his  duty  to 
communicate  it :  or 

(aa)  U.ses  the  information  in  his  possession  for  the  benefit  of  any  foreign  Power 
or  in  any  other  manner  prejudicial  to  the  safety  or  interests  of  tlie  State : 

ih)  Retains  the  sketch,  plan,  model,  article,  note,  or  document  in  his  posses- 
sion or  control  when  he  has  no  right  to  retain  it  or  when  it  is  contrary  to  his  duty 
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to  retain  it,  or  fails  to  comply  with  all  directions  issued  by  lawful  authority  with 
regard  to  the  return  or  disposal  thereof ;  or 

(c)  Fails  to  take  reasonable  care  of,  or  so  conducts  himself  as  to  endanger  the 
safety  of  the  sketch,  plan,  model,  article,  note,  document,  secret  official  code  or 
pass  word  or  information  ; 

that  person  shall  be  guilty  of  a  misdemeanor. 

(la)  If  any  person  having  in  his  possession  or  control  any  .sketch,  plan,  model, 
article,  note,  document,  or  information  which  relates  to  munitions  of  war,  com- 
municates it  directly  or  indirectly  to  any  foreign  Power,  or  in  any  other  man- 
ner prejudicial  to  the  safety  or  interests  of  the  State,  that  person  shall  be  guilty 
of  a  misdemeanor. 

(b)  If  any  person  receives  any  secret  official  code  word,  or  pass  word,  or  sketch, 
plan,  model,  article,  note,  document,  or  information,  knowing,  or  having  reasonable 
ground  to  believe  at  the  time  when  he  I'eceives  it,  that  the  code  word,  pass  word, 
sketch,  plan,  model,  article,  note,  document,  or  information  is  communicated  to 
him  in  contravention  of  this  Act,  he  shall  be  guilty  of  a  misdemeanor,  unless  he 
proves  that  the  communication  to  him  of  the  code  word,  pass  word,  sketch,  plan, 
model,  article,  note,  document,  or  information  was  contrary  to  his  desire. 

Notes  on  section  2 

1.  The  main  offence  created  by  section  2  is  committed  by  a  person  who,  "having 
in  his  possession  any  information  which  he  has  obtained  owing  to  his  position  as 
a  person  who  holds  office  under  Her  Majesty  or  a  contract  on  behalf  of  Her 
Majesty",  "communicates  the  information  to  any  person  other  than  a  person  to 
whom  he  is  authorized  to  communicate  it".  In  ordinary  language,  it  is  an  offence 
under  section  2(1)  (a)  for  a  Crown  servant  or  Government  contractor  to  make 
an  unauthorised  disclosure  of  information  which  he  has  learnt  in  the  course  of 
his  job.  The  word  "communicates"  has  its  ordinary  meaning.  It  covers  the  pass- 
ing of  a  document  or  other  record,  and  the  transmission  of  information  oi'ally. 
All  kinds  of  information  are  covered.  The  section  contains  a  list,  several  times 
repeated,  which  includes  code  words,  sketches,  models,  etc.,  but  in  each  case  this 
list  ends  with  the  all-embracing  words  "document  or  information".  There  is  no 
limitation  of  subject  matter,  but  section  2  applies  only  to  "official  information",  in 
the  sense  described  in  notes  2  and  3. 

2.  The  main  class  of  information  covered  by  section  2(1)  (a)  is  defined  by  ref- 
erence to  two  classes  of  persons.  The  first  class  comprises  persons  "holding  office 
under  Her  Majesty".  This  includes  not  only  civil  sei-vants  and  members  of  the 
Diplomatic  Ser\ice,  but  also  Ministers  of  the  Crown,  members  of  the  .Judiciary 
(from  Judges  of  the  Supreme  Court  to  Justices  of  the  Peace),  members  of  the 
Armed  Forces,  police  officers  (by  virtue  of  their  office  of  constable)  and  others. 
By  virtue  of  the  definition  in  section  12  of  the  1911  Act  it  includes  any  office 
or  employment  in  or  under  any  dep.^>rtment  of  the  Government  of  the  United 
Kingdom.  Employees  of  the  Post  Office  and  of  the  United  Kingdom  Atomic 
Energy  Authority  are  deemed  by  the  Post  Office  Act  1969  and  the  Atomic  Energy 
Authority  Act  1954  respectively  to  be  holders  of  an  office  under  Her  Majesty 
for  this  purpose.  The  above-mentioned  persons  are  for  convenience  described 
as  Crown  servants  in  this  Report.  Whether  members  and  employees  of  ]>ublic 
bodies  on  the  fringes  of  central  Government,  and  persons  appointed  by  Ministers, 
are  Crown  servants  for  this  purpose  is  in  many  cases  unclear.  Tlie  second  class 
of  i>ersons  specified  in  section  2(1)  (n)  comprises  those  who  hold  a  contract  made 
on  behalf  of  Her  Majesty,  and  their  employees.  Former  members  of  both  classes 
are  also  covered. 

3.  "Official  information",  as  we  use  the  term  in  this  Report,  is  information 
which  a  Crown  servant  or  Government  contractor  (in  the  sense  explained  in 
note  2)  learns  in  his  capacity  as  such.  The  unauthorised  communication  of  such 
information  by  such  a  person  is  an  offence  under  section  2(1)  (a).  A  person  who 
is  in  neither  of  these  classes  also  commits  an  offence  under  section  2(1)  (o)  if 
he  makes  an  unauthorised  communication  of  official  information  which  has  been 
entrusted  to  him  in  confidence  by  a  Crown  servant.  The  meaning  of  "entrusted 
in  confidence"  is  not  defined.  Tliese  words  may  bring  within  the  scope  of  section 
2(1)  (ff)  a  wide  range  of  people,  for  instance  those  involved  in  the  outside 
consultations  frequently  undertaken  by  central  Government,  which  may  be  con- 
ducted in  confidence. 

4.  Note  3  has  described  offences  under  section  2(1)  (a)  committed  by  those 
who  are  properly  in  possession  of  official  information.  It  is  also  an  offence  under 
section  2(1)  (a)  to  make  an  unauthorised  communication  of  information  "which 
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has  been  made  or  obtained  in  contravention  of  this  Act".  Some  uncertainty  at- 
taches to  tliese  words,  since  nothing  in  section  2  speaks  of  its  being  a  contraven- 
tion of  tlie  section  to  mal^e  or  obtain  anything,  whereas  section  1(1)  (&)  and 
(c)  create  offences  wliich  use  tliese  words.  The  commonly  accepted  interpreta- 
tion, however,  is  that  when  official  information  has  been  communicated  in  con- 
travention of  section  2,  the  recipient  commits  an  offence  if  he  in  turn  communi- 
cates that  information  without  authority.  This  means  that  it  is  possible  to  have 
a  chain  of  unauthorised  communications,  each  link  in  the  chain  committing  an 
offence  under  section  2(1)  (a). 

5.  A  Crown  servant  or  Government  contractor  does  not  commit  an  offence 
under  section  2(1)  («)  if  he  communicates  official  information  to  a  "person  to 
whom  he  is  authorised  to  communicate  it,  or  a  person  to  whom  it  is  in  the 
interest  of  the  State  his  duty  to  conmiunicate  it".  The  Act  provides  no  guidance 
on  the  interpretation  of  these  words.  The  way  in  which  they  are  in  practice 
interpreted  by  Crown  servants  is  explained  in  i)aragraph  18  of  the  Reiwrt.  In 
brief,  imp.ncit  authorisation  to  disclose  official  information  is  regarded  as  flowing 
fnmi  the  imture  of  each  Ci'own  servant's  job.  This  interpretation  can  be  adapted 
so  as  to  apply  to  Government  contractors  and  persons  entrusted  with  official 
information  in  confidence.  The  meaning  of  the  words  quoted  above  in  relation 
to  other  persons  is  obscure. 

6.  Section  2(1)  (a)  is  concerned  with  the  communication  of  official  informa- 
tion, and  section  2(2)  with  its  receipt.  Section  2(2)  provides  that,  where  a 
recipient  of  official  information  knows  or  has  reasonable  grounds  to  believe,  at 
the  time,  that  its  communication  to  him  constituted  a  breach  of  the  Official 
Secrets  Act,  he  is  also  guilty  of  an  offence  unless  he  proves  that  the  communi- 
cation to  him  was  "contrary  to  his  desire".  It  is  immaterial  whether  the  re- 
cipient makes  any  use  of  the  information.  If  he  in  turn  communicates  it,  he  maj 
then  commit  an  offence  under  section  2(1)  (a)    (see  note  4). 

7.  There  are  a  number  of  other  offences  under  section  2.  less  important  than 
those  discussed  in  the  notes  above. 

(o)  Under  section  2(1)  (a),  an  offence  is  committed  by  a  person  possessing  any 
.secret  official  code  word  or  pass  word,  or  any  information  relating  to  or  used 
in  a  prohibited  place,  or  anything  in  such  a  place,  who  communicates  it  without 
authority.  This  offence  is  not  restricted  to  the  Crown  servants  and  the  other 
cla.sses  of  person  mentioned  in  notes  2  and  3.  All  persons  are  forbidden  to  pass 
(III  information  aliout  probil)ited  places,  however  acquired.  Prohibited  places  are 
defined  in  srctioti  3  of  the  1911  Act,  and  include  any  defence  "establishmeui 
or  station,  factory,  dockyard,  mine,  minefield,  camp,  ship  or  aircraft  belonging 
to  or  occupied  by  or  on  behalf  of  Her  Majesty  or  any  telegraph,  telephone,  wire- 
les.s  or  signal  station  or  office".  The  Secretai-y  of  State  has  power  to  declare 
other  places  (such  as  public  utilities)  to  be  prohiliited  places  on  the  ground  that 
information  about  them  would  be  useful  to  an  enemy. 

(6)  The  other  offences  created  by  section  2(1)  (o«),  d)  (&),  (1)  (c)  and  (1a) 
are  relatively  straightforward.  Subsection  (1)  (aa)  and  sul)section  (1a),  which 
were  added  by  the  1920  Act,  both  include  the  words  "manner  prejudicial  to 
the  safety  or  interests  of  the  State",  which  gives  them  an  affinity  with  section 
1.  The  offence  in  sul)seetion  (1a),  like  that  relating  to  prohiltited  places,  can  be 
committed  by  any  person  who  has  information  about  munitions  of  war  in  his 
possession,  however  he  obtained  it. 

Other  Related  Provisions  of  the  Official  Secrets  Acts 

The  1911  Act 

Section  5  allows  a  court  trying  a  person  for  a  section  I  offence  to  find  him 
guilty  instead  of  one  of  the  lesser  offences  under  section  2. 

Scrtion  G  jjrovides  a  power  to  arrest  any  person  who  is  found  committing 
an  offence  under  the  Act,  or  who  is  suspected  of  having  committed  or  of  being 
about  to  commit  such  an  offence. 

S>cctinn  7  makes  it  an  offence  for  any  person  knowingly  to  harbour  a  person 
who  has  committed  or  is  about  to  commit  an  offence  under  the  Act.  The  sidenote 
is  "Penalty  for  harbouring  spies",  but  the  section  is  not  restricted  to  offences 
under  se<'tion  1. 

Section  S  provides  tliat  no  offence  under  the  Act  shall  be  prosecuted  except  by 
or  with  the  consent  of  the  Attorney  General,  or  in  Scotland  of  the  Lord  Advocate. 

Section  9  gives  a  power  to  grant  search  warrants  where  an  offence  under  the 
Act  is  suspected. 
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Section  10  applies  th(5  Act  to  all  offences  committed  in  any  part  of  Her  Maj- 
esty's dominions  and  to  offences  committed  by  British  oflScers  or  subjects  else- 
where. 
TJie  1920  Act 

Section  7  makes  it  an  offence  to  attempt  to  commit  any  offence  under  the 
Official  Secrets  Acts,  or  to  solicit  or  incite  or  endeavoiir  to  persuade  another  per- 
son to  comment  such  an  offence,  or  to  aid  and  abet  and  do  any  act  preparatory  to 
the  commission  of  such  an  offence.  The  Court  of  Criminal  Appeal  has  held  that 
the  second  "and"  in  this  section,  which  appears  to  have  been  a  misprint,  should 
be  read  as  "or". 

Section  8  provides  the  maximum  penalties  for  offences  under  both  Acts.  A 
person  guilty  of  an  offence  under  section  1  of  the  1911  Act  is  liable  to  fourteea 
years'  imprisonment  (and  the  court  has  a  general  power  to  impose  a  fine  of 
any  amount)  ;  under  section  2  the  maximum  term  is  two  years  (again  with  an 
uniimitetl  fine  in  addition  to  or  instead  of  imprisonment).  There  is  also  power, 
with  the  consent  of  the  Attorney  General,  to  try  section  2  cases  summarily,  when 
the  maximum  penalties  are  three  months'  imprisonment  or  a  fine  of  f  .50  or  both. 
Section  8  also  empowers  the  court  to  exclude  the  pul)lic  from  the  trial  of  an 
offence  under  the  Official  Secrets  Acts,  if  the  prosecution  apply  for  this  on  tli' 
ground  that  the  publication  of  evidence  would  be  prejudicial  to  the  nation;i' 
safety.  But  sentence  must  be  passed  in  open  court. 

Mr.  Nader.  There  is  now  a  movement  in  Great  Britain  to  repeal  or 
modify  the  Official  Secrets  Act,  It  is  rather  discouraginj^  to  see  the 
administration  in  this  countrj^  moving  in  the  opposite  direction.  Of 
course,  one  way  to  defeat  such  a  provision  is  to  balance  it  out  and  sim- 
ply say,  those  who  withhold  infonnation  are  also  subject  to  those  same 
types  of  sanctions. 

Senator  Muskie.  It  may  be  that  what  is  an  ebbing  tide  on  that  side 
of  the  Atlantic  is  a  rising  tide  on  this  side  of  the  Atlantic,  which  we 
should  resist.  But  section  2  of  the  British  Official  Secrets  Act  of  1911 
makes  it  an  offense  for  any  person : 

Having  in  his  possession  or  control  any  article,  note,  document  or  informa- 
tion, which  has  been  entrusted  in  confidence  to  him  by  any  person  holding  office 
under  Her  Majesty,  or  to  which  he  has  had  an  access  owing  to  his  iwsition  as  a 
person  who  holds  or  has  held  office  under  Her  Majesty,  to  communicate  that 
material  to  anyone  not  authorized  to  receive  it. 

And  that,  language  is  closely  comparable  to  the  proposed  change  in 
our  criminal  law.  And  I  think  that  we  should  take  some  warning  from 
it. 

In  your  testimony  you  note  that  the  Freedom  of  Information  Act 
amendments  which  are  contained  in  S.  1142  would  provide  that  District 
Court  judges  may  examine  documents  in  camera  to  see  if  the  exemp- 
tions from  disclosure  being  asserted  are  truly  applicable.  I  think  that 
for  the  record  I  would  like  to  make  a  point  that  the  language  of  the 
bill  says  that  "The  courts  shall  examine  the  matter  de  novo,  including 
by  examination  of  the  contents  of  any  agency  records  in  camera,  to 
determine  if  any  such  records  or  any  part  thereof  shall  be  withheld 
under  any  of  the  exemptions  set  forth." 

And  so  I  make  the  point  that  it  is  mandatory  and  not  permissive. 
And  I  think  that  from  your  point  of  view  that  would  strengthen  the 
language.  It  is  important  in  this  connection  to  refer  to  the  concurring 
opinion  of  Justice  Stewart  in  the  Mink  case,  in  which  he  as  much  as 
invited  the  Congress  to  correct  what  he  believed  to  have  been  an  error 
of  the  Congress  in  giving  the  impact  to  the  language  that  the  court 
recognized.  Justice  Stewart  said:  "Congress  chose  to  decree  blind  ac- 
ceptance of  executive  fiat." 
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I  hope  that  the  Congress  takes  that  into  account  in  considering  the 
amendments  to  the  freedom  of  information  legishition. 

Mr.  Xader.  I  appreciate  your  contribution  to  this  record  this  morn- 
ing. And  I  do  invite  you  to  submit  your  analysis  of  the  official  secrets 
legislation,  because  we  will  get  into  it  with  Attorney  General  Klein- 
dienst. 

Mr.  Xader.  Thank  you.  We  shall  do  so. 

I  No  such  material  was  received  for  inclusion  in  the  record.] 

Senator  Kennedy.  Senator  Roth. 

Senator  Roth.  I  have  two  or  three  questions  I  would  like  to  ask  Mr. 
Nader. 

I  was  particularly  interested  in  your  comments  with  respect  to  tlie 
Congress,  because  I  have  found  that  Congress  itself  is  very  much  in- 
terested in  lecturing  the  executive  branch.  But  it  is  very  difficult  to 
get  even  some  simple  reform  in  the  Congress  itself. 

For  example,  Senator  Humphrey  and  I  proposed  earlier  this  year 
that,  as  a  general  rule,  executive  markups  in  congi'essional  committees 
be  open  to  the  public.  Our  proposal  was  defeated.  I  think  that  maybe 
we  ought  to  put  our  own  house  in  order  before  we  become  too  critical  of 
the  other  branch. 

Mr.  Nader.  I  don't  think  the  countiy  can  wait  that  long,  Senator. 

Senator  Roth.  You  may  be  correct. 

However,  my  question  to  you,  sir,  is :  Do  you  have  any  specific  sug- 
gestions in  this  area  of  the  public  right  to  know  as  to  congressional 
procedures? 

Mr.  Nader.  Yes :  T  think  most  of  them  have  been  made  by  various 
Representatives  and  Senators  through  open  meetings,  wliich  I  am 
pleased  to  observe  are  on  the  increase.  Just  recently  even  the  House 
Public  "Works  Committee  had  an  open  session  on  marking  up  the 
highway  bill,  which  proved  the  importance  of  openness. 

There  was  a  direct  connection  Ijetween  the  openness  and  the  move 
that  was  made  successfully  to  delete  a  portion  of  the  bill  because  it 
was  in  violation  of  an  obscure  House  rule. 

Another  is  that  when  a  congressional  committee  comes  out  Avith  a 
report  that  it  make  publicly  available  the  documents  that  are  the  basis 
of  decision,  except  for  very  strict  limitations,  to  protect  say,  the  rep- 
utation aiid  privacy  of  the  individual,  not  corporations,  and  that  it 
make  available  how  the  subcommittee,  or  the  subcommittee  staff  ar- 
rived at  their  investigative  reports.  This  permits  an  evaluation  of  the 
leiwrt,  and  does  exactly  for  Congress  what  that  same  procedure  would 
do  for  a  government  agencv  of  the  executive  branch. 

There  are  a  number  of  other  proposals,  but  I  think  the  proposals  are 
way  ahead  of  their  support.  And  the  jMathias-Stevenson  committee 
aiid  other  committ-ees  in  the  House  have  gone  through  that,  I  think, 
with  some  particularity. 

Senator  Roth.  I  think  in  faiiTiess,  to  put  a  nonpartisan  note  in 
tliese  hearings.  I  should  point  out  my  own  personal  experience  in  try- 
ing to  get  information. 

Rack  in  196G,  when  T  was  a  freshman  Congressman.  I  tried  to  iden- 
tify the  hundreds  of  Federal  categorical  programs.  We  couldn't  even 
get  the  names  of  the  programs.  At  that  time  OFO.  for  example,  re- 
fused me  their  telephone  book,  l>ecause  they  said  that  was  confidential 
information.  But  the  more  serious  charge — and  I  don't  think  this  is  a 
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partisan  problem,  but  rather  a  basic  problem  with  bureiiucracy-is 
that  HEW  refused  to  answer  any  of  my  questionnaires  on  the  over  4UU 

So  I  think  that  in  fairness  it  should  be  pointed  out  that  this  is  a 
lono--standing  problem  between  the  two  branches  of  Government 

One  of  the  things  that  concerns  me  is :  Are  we  reacting  to  a  particu- 
lar set  of  circumstances  today  and  failing  to  consider  what  happened 
in  the  past?  If  you  go  back  in  the  fifties-and  I  was  not  ^er^at  that 
time— there  were  many  who  were  concerned  about  Senator  McCartliy  s 
harassment  of  the  executive  branch.  In  fact,  I  have  got  here  an  eai- 
torial  from  the  New  York  Times  which  said  at  the  verv  outset  o±  the 
fight  between  Senator  McCarthy  and  the  Eisenliower  administration : 

This  newspaper  has  maintained  that  the  fundamental  issue  is  an  attempt  on 
thJpart  of  tl?e  legislative  branch  in  the  person  of  Mr.  McCarthy  to  encroach  upon 
t  e  executive  branch  in  complete  disregard  of  the  historic  and  constitutional  di- 
^^sion  of  powers  that  is  basic  to  the  American  system  of  government.  The  Pres_^ 
dent  has  been  late,  but  not  too  late,  in  recognizing  the  deep  significance  of  this 
is^ue  and  standing  up  to  it  while  the  committee  itself  has  apparently  swallmAed 
SrM?Sarthy's  contention  that  he  and  it  are  entitled  to  know  and  pass  judg- 
ment on  eveiT  word  and  every  thought  that  transpires  withm  the  executive 
departments. 

I  guess  the  question  I  am  really  trying  to  raise  with  you  is  this.  Is 
therta  balancing  of  needs  here,  or  can  we  say  that  there  should  be  no 
limitation  upon  the  rights  of  Congress?  If  we  do  so,  are  we  m  danger 
of  running  into  another  problem  like  that  of  20  years  ago?  Are  we 
reacting  too  much  to  the  immediate  circumstances? 

I  wonder  if  you  would  care  to  comment  on  that.  ,   i     n 

Mr.  Nader.  I  think,  looking  back  on  your  analogy,  that  a  great  deal 
of  what  Senator  McCarthy  was  probing  was  m  the  military  security 
area,  or  what  he  thought  Was  the  national  security  or  military  security 
area,  which  I  don't  think  is  at  the  core  of  the  concerned  Members  o± 
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I  don't  think  there  is  any  serious  challenge  about  that  area,  it  may 
well  still  be  a  serious  problem  in  the  judgment  of  many.  I  thmk  we 
are  talking  here  about  things  like  impoundment  of  funds.  \Ve  are 
talkino-  about  reorganization  of  the  executive  branch.  We  are  talking 
about  "iiot  sending  up  appointments  for  confirmation  by  the  Senate. 
We  are  talking  about  making  foreign  treaties  but  calling  them  exec- 
utive agreements  in  order  to  avoid  the  ratification  ]30wer  ot  the  hen- 
ate  We  are  talkmg  about  not  meeting  statutory  deadlmes.  We  are  talk- 
ing about  not  sending  up  Federal  officials  dealing  with  a  matter  ot 
great  relevance  to  the  integrity  of  the  electoral  process.  Ihis  is  the 

Watergate  situation.  ,  •      xi    ..     4.  i      ^  -c      ^i.« 

Senator  Roth.  I  may  just  point  out  again,  that  at  least  tor  the 
moment,  I  wasn't  directing  mv  question  toward  the  particular  prob- 
lem of  impoundment.  I  was  thinking  of  some  of  the  related  questions 
with  respect  to  powers.  Going  back  to  the  New  York  Times  editorial, 
where  it  was  critical  of  Mr.  McCarthy's  contention  that  he  and  Con- 
o-ress  are  entitled  to  know  and  pass  judgment  upon  every  word  and 
every  thought  that  transpires  within  the  executive  branch,  i  think 
this  more  general  issue  of  the  extent  of  Congress'  right  to  know  is  what 
these  hearings  are  very  much  concerned  with  today. 

It  is  only  part  of  the  overall  problem,  I  will  agree  with  you  on  that. 
But  do  you  foresee  any  problem  with  respect  to  the  McCarthy  hear- 
ings from  that  standpoint  ? 
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?.rr.  Xader.  Yes,  I  see  a  ]:»roblem  with  the  conduct  of  the  hearings 
pilloring-  individuals  witiiout  giving  tliem  due  process,  and  releasing 
accusations  against  them  in  the  press  through  the  particular  investi- 
gative committee.  Those  are  all  very  real  problems,  and  Congress  has 
got  to  face  up  to  them  even  though  perhaps  there  is  no  committee  now 
performing  that  way. 

But  with  full  recognition  for  that  problem.  Senator  Roth,  I  think 
tliat  there  is  a  large  area  here  where  the  shoe  is  on  the  other  foot.  xVnd 
I  think  that  is  the  area  that  we  are  focusing  on. 

Senator  Roth.  Let  me  emphasize  that  I  very  much  disagree  with  the 
administration's  point  of  view  as  to  executive  privilege,  and  some 
others.  But  I  am  concerned  that  in  trying  to  solve  the  problem,  we 
reach  a  proper  balance. 

I  have  one  final  question.  It  was  proposed  in  some  of  the  legislation 
last  year,  that  we  might  have  an  independent  commission  to  oversee 
the  classification  and  declassification  system.  One  of  my  concerns  is 
that,  and  I  don't  care  who  is  in  poMcr  in  the  executive  branch,  the 
tendency  is  to  not  want  to  release  information. 

Do  you  think  there  is  any  merit  to  some  kind  of  an  independent 
agency  overview  of  tliis  problem  ? 

Mr.  Xadek.  There  might  be  if  it  is  part  of  Congress.  You  see  then  the 
agency  takes  advantage  of  the  natural  countervailing  forces  that  oper- 
ate between  the  two  branches  of  the  Government.  You  see,  the  Justice 
De])artment  was  supposed  to  be  the  arbiter  here  for  the  agencies.  And 
they  have?i't  done  it  at  all,  they  haA^e  given  a  very  poor  peformance.  I 
don't  know  why  another  agency  would  be  able  to  escape  from  the  wing 
of  the  White  House's  shadow. 

Senator  Roth.  T  think  you  make  a  good  point  about  having  it 
report  directly,  and,  of  course,  it  could  be  a  commission,  not  a  depart- 
ment. Thank  you  very  much. 

Senator  Kennedy.  Thank  you  very  much,  Senator  Roth. 

Professor  Miller? 

Mr.  Miller,  ]\Iay  I  just  ask  one  question,  Senator. 

Last  fall,  the  Congress  passed,  Mr.  Nader,  as  you  know,  the  Advi- 
sory Committee  Act.  Do  you  know  the  present  status  of  how  0MB  has 
interpix'ted  that  implementation  of  the  regidation?  The  purpose  of 
the  act  was  to  open  up  advisory  committees  to  public  scrutiny  and 
public  information.  And  as  I  understand  it,  there  has  been  an  at- 
tempt, an  initial  attempt,  in  effect,  to  scuttle  that  act. 

What  is  tlie  present  status  of  that '? 

Mr.  Nader.  I  think,  like  so  many  other  good  proposals  from  the  Con- 
gress, the  bureaucratic  accountability  is  not  going  to  be  forthcoming 
until  the  individuals  within  the  agencies  and  departments  are  readily 
resi)onsive.  I  think  cutting  through  so  many  of  the  problems  that  Sen- 
atoi-  Krvin  luis  concern  with,  amongf  oth.ers  in  this  bodv  is,  how  do 
you  deal  with  offensive  refusal  to  comply  with  the  laws  that  are  passed 
through  Congress.  And  we  have  found  that  the  one  most  important 
single  reform  that  can  be  made — and  it  requires  a  great  deal  of  tliir.k- 
ing,  and  consideration  of  due  process  safeguards  as  well — is  to  have 
the  individuals  in  these  agencies  and  departments  be  subjected  to  a 
potential  sanction,  potential  process  of  accountability,  and  not  have 
the  agency  itself,  or  the  department  itself,  be  like  a  buffer  shielding 
the  individuals  within  those  departments  and  agencies  from  accounta- 
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Inlity.  We  liave  never  faced  up  to  this  at  any  level  of  «j:overnment  in 
our  country.  We  have  never  permitted  the  people  ^oinor  through  the 
due  process  of  the  law  to  reach  over  the  bureaucratic  buffer  and  impose 
the  ref{uisite  sanctions,  whether  they  be  demotion,  suspension,  expul- 
sioii,  or  other  similar  effective  ways  to  get  the  messaj^e  home. 

As  far  as  your  question  is  concerned,  we  have  just  confronted  the 
situation  where  the  Advisory  Council  to  the  Cost  of  Living  Council  has 
been  holding  meetings  in  uttei-  secrecy,  where  there  is  evidence  that 
legal  counsel  have  warned  their  superiors  of  this  problon,  to  no  avail. 
And  as  one  example  of  a  very,  very  sensitive  and  important  area  pre- 
cisely forecast  by  the  legislation,  there  is  no  compliance. 

jMr.  Plesser  will  elaborate  on  this  briefly. 

]\[r.  Plesser.  Just  briefly  on  the  Federal  Advisory  Committee  xA.ct. 
Professor  ]Miller,  one  of  the  sections  of  the  act  says  that  the  free  access 
to  meetings  doesn't  apply  as  to  matters  relating  to  one  of  the  exemp- 
tions of  the  Freedom  of  Information  Act.  0MB  in  its  regulations  has 
taken  that  to  mean  in  connection  with  the  fifth  exemption,  which  states 
interagency  memorandums  and  intraagency  memorandums,  that  a 
meeting  of  an  advisory  committee  can  be  closed  to  protect  the  internal 
communications  of  that  advisory  committee,  and  the  communications 
of  that  advisory  committee  with  the  agency  that  it  advises. 

In  practicality,  the  only  purpose  of  an  advisory  committee  is  to 
deliberate  and  to  advise.  So  under  our  reading  of  OMB's  interpreta- 
tion, there  is  no  instance  where  an  agency,  in  compliance  with  0MB 
regulations,  could  not  close  an  advisory  committee.  And  the  purpose 
of  the  Advisory  Committee  Act,  as  you  know,  was  to  provide  public 
access.  And  I  think  that  this  has  put  into  effect  a  total  loophole  to  the 
effectiveness  of  the  act. 

Mr.  iNIiLEER.  So  would  you  agree  that  in  the  case  of  an  appeal  of  a 
congressional  act  by  an  administrative  agency,  that  the  facts  bear  that 
out? 

Mr.  Nader.  Yes.  You  see,  there  is  no  sanction  in  the  act  that  you 
refer  to.  Professor  Miller;  there  is  no  sanction. 

Mr.  Plesser.  I'^'nlike  the  Freedom  of  Information  Act,  you  can't 
even  go  to  court  as  a  matter  of  right  under  that  act  to  get  a  justifica- 
tion :  you  have  to  go  in  under  a  general  mandamus. 

jNIr.  Miller.  The  factual  question,  the  advisory  committees,  general- 
ly speaking,  are  not  open  to  the  public  as  the  Congress  wishes,  is  that 
correct?  ;  ■  ■" 

]\Ir.  Plesser.  Some  advisory  committees  are  now  open.  Some  por- 
tions of  them  are  open,  and  some  portions  of  them  are  closed.  As  I  read 
the  legislative  history  of  the  Federal  Advisory  Committee  Act.  there 
was  an  intent  of  Congress  to  open  the  whole  process  of  outside  individ- 
uals advising  the  Government  and  to  make  that  process  public.  That 
has  not  l^een  accomplished  by  that  act, 

Mr.  Nader.  Moreover,  the  requirement  that  comprehensive  minutes 
be  made  available  is  routinely  circumvented  by  most  perfunctory  nota- 
tion of  what  went  on  at  the  meeting. 

Scna+or  Kennedy.  Professor  Bickel. 

INIr.  Bickel.  Mr.  Nader,  if  you  are  going  to  propose  sanctions — and 
I  agree  with  you,  obviously  the  act  as  it  is  now  drafted  virtually  as- 
sumes it — you  can  have  the  prior  problem  of  having  to  deny  sanc- 
tions, especially  if  they  are  criminal  sanctions  because  you  have  to 


231 

make  it  pretty  clear  wliat  a  fellow  has  to  make  available  to  3'ou  if  lie 
is  going  to  act  at  the  hazard  of  even  the  sanction  of  discharge,  let  alone 
criminal  sanctions.  I  would  like  to  probe  that  with  you  for  a  minute, 
if  I  may. 

You  mentioned,  for  example,  that  you  were  after  the  records  of 
antitrust  settlements  tliat  the  .histice  Department  made.  I  assume 
those  records  would  contain  negotiations,  exchanges  of  position — you 
know  what  a  negotiation  is  like — internal  memorandums,  somebody 
within  the  Justice  Department  making  a  suggestion  to  a  superior,  or 
perhaps  for  settlement  or  against  it,  what  have  you,  all  kinds  of  thing-s 
of  that  sort  that  enter  into  a  decision.  And  it  seems  to  me— and  I  am 
taking  up  where  Senator  Roth  left  oil' — that  that  was  the  issue  in  the 
McCarthy  period,  it  wasn't  just  probing  international  security  mat- 
ters, it  was  that  he  was  trying  to  expose  to  the  public  the  decision- 
making processes  of  the  (xovernment  agencies,  and  get  before  him  the 
fellow  who  made  the  recommendation,  I  don't  know  whether  it  was 
before  McCarthy's  or  some  other  committee,  concerning  whether  Dr. 
Condon  be  given  security  clearance  or  not  be  given  it.  And  the  position 
that  the  Times  took  and  many  of  us  took  in  that  period,  Mr.  Xader,  was 
that  that  was  destructive  to  the  capacity  of  the  Government  to  make 
decisions  and  to  act,  because  if  you  knew  that  whatever  a'Ou  recom- 
mended to  your  superior  officer  would  be  made  public,  you  would  be 
vei'v  cautious. 

That  is  why  it  is  said  that  McCarthy  destroyed  the  State  Depart- 
ment, and  the  thing  isn't  effective  to  this  day  in  consequence  of  what 
McCarthy  did.  That  is  the  point  that  David  Halberstan  makes  in  his 
book  "The  Best  and  the  Brightest.'' 

It  seems  to  me  that  it  was  a  very  serious  problem  which  we  haven't 
even  scratched  the  surface  of. 

Mr.  Nader.  In  response  to  your  point,  first  of  all,  if  you  are  going 
to  have  criminal  sanctions,  you  had  better  have  specific  provisions  in 
the  act.  And  I  see  some  of  these  amendments  that  Senator  ]Muskie  has 
added  as  being  in  the  direction  of  greater  precision  to  reduce  the 
ambiguity  and  the  vagueness  that  the  existing  act  supplies  in  excessive 
abundance. 

Second,  the  question  of  how  deep  do  3^ou  go — by  the  way,  the  request 
for  the  Business  Review  matei'ials,  they  are  not  really  that  detailed, 
the  requests  were  simply  for  the  decision  and  the  basis  or  reasoning 
of  the  decision  by  the  Antitrust  Division. 

Mr.  BicKEL.  The  basis  of  the  decision  has  to  mean  what  went  on 
intei-nally.  You  have  heard  the  same  thing  with  drafting  a  congres- 
sional I'eport.  What  wovdd  that  consist  of?  It  would  consist  of  Mr. 
Edmisten's  writing  a  memo  for  Senator  Ervin  saying  that  we  ought 
to  put  "X"  in  the  report.  If  Mr.  Edmisten  knows  that  anything  he 
writes  will  be  made  public,  he  will  be  very  cautious  in  what  lie  writes. 

Mr.  Nader.  That  goes  to  the  degree  as  to  whether  we  should  protect 
illegitimate  inhibitions  in  a  society.  That  is  obviously  the  internal 
question.  But  another  argument  can  ])e  made  for  the  position  that  peo- 
ple will  not  recommend  in  supportable  or  otherwise  politically  insj)ired 
or  campaign  fund  inspired  statements,  if  they  know  they  have  to  be 
justified  in  the  open  sunlight.  I  have  heard  your  type  of  response  made 
maiiy  times  in  defending  secret  congressional  committee  meetings, 
that  it  would  inhibit  full  discussion. 
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Point  1,  it  mig-ht  indeed  inhibit  the  kind  of  special  pleading  that 
the  Member  of  the  Honse  or  Senate  doesn't  believe  in  personally,  but 
is  doing  for  exterior  reasons  of  constituent  support. 

And  second,  I  think  v;e  have  got  to  take  those  risks  in  a  democracy 
and  in  government  with  legitimate  civil  libertarian  safeguards.  I 
think  there  has  been  a  lot  of  thought  obviously  on  what  those  legitimate 
civil  libertarian  safeguards  are  for  government  employees  as  well  as 
for  citizens,  and  they  should  in  all  fullness  be  part  of  this  type  of  legis- 
lative proposal. 

Mr.  BiCKEL.  If  I  may  pursue  that  just  for  a  moment,  because  I  think 
it  is  near  the  heart  of  the  matter.  Suppose  I  were  a  Senator  unhappy 
with  the  decision  in  Brown  v.  Board  of  Echication  in  1954,  which  was 
a  decision  of  much  consequence,  I  think,  to  the  country,  as  many  of  the 
things  that  the  Antitrust  Division  of  the  Justice  Department,  or  the 
Agriculture  Department  does.  And  suppose  I  were  convinced  that  if 
the  deliberations  of  the  court  and  the  materials  that  its  law  clerks  dug 
up  in  the  Library  of  Congress  and  brought  to  the  attention  of  the 
Justices  were  only  aired  in  the  salutary  air  of  publicity,  we  would  all 
know  how  the  decision  was  made,  and  we  would  know  what  to  criticize 
about  it,  and  we  would  safeguard  ourselves  from  having  such  terrible 
decisions  made  against  us  in  the  future,  because  in  the  future,  law 
clerks  and  Justices  would  know  that  these  little  special  pleadings  that 
go  on  in  their  conference  room  would  be  aired.  I  take  it  you  would 
agree  that  that  would  be  destructive  of  the  judicial  process.  And  I  am 
puzzled  that  you  would  think  that  the  decisional  process  elsewhere 
isn't  as  fragile  and  as  destructible  as  I  must  say  we  all  thought  when 
Joe  McCarthy  was  riding  high. 

Mr.  Nader.  Let  me  suggest  that  if  the  Congress  had  adhered  to 
certain  freedom  of  information  principles  in  the  era  of  Senator  Mc- 
Carthy, he  could  not  have  gone  as  far  as  he  did  in  violating  the  civil 
liberties  of  many  individuals.  The  fact  that  he  could 

INIr.  BiCKEL.  i  am  not  talking  about  civil  liberties;  I  am  just  talking 
about  the  judicial  problems. 

Mr.  Nader.  In  essence,  that  is  what  it  involves. 

Mr.  BiCKEL.  No. 

Mr.  Nader,  And  the  fact  that  he  could  is  attributable  to  keeping 
secret  the  so-called  evidence  that  he  had  and  not  exposing  it  to  cross- 
examination. 

Turning  to  a  point  of  substantive  decisionmaking,  as  I  am  sure  you 
know,  this  is  simply  an  expression  of  different  philosophy  as  to  what 
people  will  say  and  do  under  confidential  situations  and  under  open 
situations.  My  experience  is  that  on  balance,  the  public  interest  is 
best  served,  candor  is  best  served,  a  supportable  argument  process  is 
best  served,  by  an  open  process. 

Mr.  BiCKEL,  In  the  judicial  process  ? 

Mr.  Nader.  In  the  judicial  process,  because  what  you  have  in  effect 
are  the  adjudication  of  individual  rights,  regardless  of  the  enormous 
social  repercussions,  traditionally  we  have  permitted  a  greater  process 
of  confidential  and  deliberative  activities  of  judges  and  clerks.  I  don't 
think  that  one  has  to  make  a  decision  on  that  point  in  order  to  make 
a  decision  on  executive  agency  deliberations.  I  don't  think  we  have 
enough  exp?rience  in  the  openness  of  the  judicial  arena;  as  you  know, 
Professor  Kalven  a  number  of  years  ago  began  studying  juries. 

Mr.  BiCKEL.  And  hit  a  very  sensitive  nerve. 
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Mr.  Nader.  And  hit  a  very  sensitive  nerve.  But  the  point  he  made, 
and  made  quite  compellingly,  is  that  the  general  sentiment  in  this 
country  is  that  when  a  court  which  can  decide  the  fate  of  an  individual 
is  open  to  that  degree,  the  individual's  rights  are  violated.  And  I  think 
he  also  made  another  point,  that  we  don't  have  enough  information  to 
nuUvO  that  kind  of  determination  for  the  courts.  And  I  think  that  we 
might  well  learn  more  of  the  way  courts  behave  if  we  start  with  the 
executive  branch  in  Government.  I  think  when  you  are  dealing  with 
a  situation  setting  health  and  safety  standards  or  deliberating  on 
military  policy,  the  immediate  and  general  interests  of  the  population 
demand  a  greater  disclosure  and  a  greater  accessible  role.  AVhen  it 
comes  down  to  deciding  whether  somebody  is  going  to  be  adjudicated 
guilty  of  a  crime  in  court,  I  think  one  has  to  be  exceptionally  care- 
ful to  shield  the  courts  from  undue  political  pressure.  That  is  the  whole 
definition  of  the  judicial  process.  I  don't  think  that  is  the  definition 
of  the  executive  or  administrative  process  in  our  branch  of  Govern- 
ment. 

Mr.  BiCKEL.  If  I  may  digress  a  second,  I  just  want  to  leave  one  point, 
which  is  that  we  are  talking  a  little  bit  at  a  cross  purpose.  I  didn't  put 
before  you  a  criminal  case,  I  put  before  you  Brown  v.  Board  of  Educa- 
tion^ which  was  a  policy  decision  of  major  proportions.  And  we  are 
talking  at  cross  purposes  in  that  we  are  confusing,  or  at  least,  if  I 
may  say  so,  you  are  attempting  to  confuse  problems  of  simple  lib- 
erties, the  privacy  that  is  owing  to  an  individual  who  finds  himself 
enmeshed  in  the  processes  of  the  Government  on  the  one  hand,  and  on 
the  other,  the  need  of  privacy  in  the  decisionmaking  process  which  can 
be  destroyed  if  at  every  step  it  is  open  to  public  scrutiny.  We  disagree 
on  that. 

And  I  don't  intend  now  to  pursue  it. 

Mr.  Nader.  I  don't  want  to  convey  the  impression  that  there  is  no 
need  for  limits  here,  Professor  Bickel.  I  do  want  to  convey  the  impres- 
sion that  we  are  dealing  with  an  area  where  the  need  for  limits  is 
hardly  an  issue.  We  are  dealing  in  a  preliminary  area  of  disclosure. 

]Mr.  Bickel.  It  is  the  immediate  issue,  if  you  are  going  to  have 
criminal  penalties  or  any  kind  of  penalties,  you  are  going  to  have  to 
define  vrhat  tlie  limits  are  before  you  apply  penalties. 

Mr.  Nader.  Of  course.  That  is  what  I  would  suggest  that  these 
amendments  would  help  to  do. 

But  in  terms  of  our  philosophical  point  as  to  whether  vre  should 
have  criminal  penalties  as  deterrents,  I  don't  think  we  are  in  that 
arena,  I  don't  think  that  is — that  arena  is  not  the  concern  of  these 
subcommittees.  I  think  the  arena  concerned  is  a  blanket  denial,  a 
blanket  comprehensive  assertion  of  executive  privilege,  sweeping  over 
21/^  million  employees. 

Mr.  Bickel.  I  agree  with  that.  Obviously  I  wasn't  talking  about  the 
Ivleindienst  testimony,  which  is  way  out  in  left  field. 

Mr.  Nader.  As  far  as  your  point  about  Broion  v.  Board  of  Educa- 
tion^ there  is  a  legitimate  area  for  considering  whether  sucli  records 
should  not  be  available  after  a  convenient  statute  of  limitations. 

For  instance,  when  mc  requested  the  records  in  the  Justice  De})art- 
ment  for  an  antitrust  suit  that  was  completed  in  1939,  the  answer  was 
no,  tliere  is  no  statute  of  limitations  for  opening  up  these  materials  for 
scholarly  or  other  assessment. 
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Senator  Ervin.  Mr.  Chairman,  before  the  committee  recesses,  I 
would  just  like  to  state  that  I  find  myself  in  the  unfortunate  position 
of  having  two  committee  meetings  this  afternoon,  plus  the  necessity 
of  spending  a  good  part  of  the  afternoon  on  the  floor.  For  that  reason 
I  may  very  unfortunately  not  be  able  to  hear  all  the  testimony  of  Pro- 
fessor Berger.  I  regret  that  very  much,  because  he  is  one  of  my  legal 
heroes.  And  I  think  that  he  has  done  more  I'esearch,  and  has  a  sounder 
understanding  of  things  in  the  field  of  executive  privilege  than  any 
other  person  I  know. 

Senator  Kennedy.  We  will  continue,  I  have  one  of  those  sessions 
that  you  have  this  afternoon  myself.  So  we  will  continue,  if  it  is  agree- 
able with  Senator  Muskie. 

We  want  to  thank  you  very  much,  Mr.  Nader.  Your  testimony  will  be 
very  helpful,  and  very  worthwhile.  And  we  appreciate  the  wealth  of 
your  experience,  having  been  involved  in  this  Fi-eedom  of  Informa- 
tion Act  from  a  litigation  point  of  view,  and  contesting  it.  And  your 
comments  will  be  very  helpful.  We  w^ant  to  thank  you  ver}^  much. 

Mr.  Nader.  Thank  you,  Mr.  Chairman. 

Senator  Kennedy.  Our  next  witness  is  Prof.  Raoul  Berger,  a  senior 
fellow  at  the  Harvard  Lav\'  School,  who  is  one  of  the  Nation's  leading 
academic  authorities  on  the  subject  of  executive  privilege. 

Professor  Berger  served  in  various  leafal  capacities  in  the  executive 
branch,  was  a  private  practitioner  in  Washington,  and  entered  aca- 
demic life  in  1962  at  the  University  of  California. 

I  understand  that  you  have  recently  published  a  book  entitled  "Im- 
peachment." Considering  Mr.  Kleindienst's  assertions  on  Tuesday,  we 
may  take  advantage  of  your  expertise  in  that  area  also. 

STATEMENT  OF  RAOUL  BEEGER,  CHARLES  WARREN  SENIOR 
FELLOW,  HARVARD  LAW  SCHOOL 

Mr.  Berger.  Permit  me  first  to  say  in  self-defense,  Mr.  Chairman, 
that  I  have  become  a  "leading  authority"  by  default.  ISTobody  has  ever 
taken  the  pains  to  look  at  the  problem  in  depth :  and  since  I  did  put 
in  several  years  studying  it,  I  have  dug  up  some  facts.  I  claim  no  more 
authority  than  the  facts  will  warrant, 

I  am  a  little  troubled,  because  it  is  late,  and  particularly  because 
Mr.  Kleindienst's  unfortuiiate  statement  ties  into  a  great  deal  of  mate- 
rial which  I  would  like  to  spread  before  you.  Just  cut  me  off  whenever 
your  time  requires. 

Senator  Kennedy.  We  want  to  make  sure  your  full  statement  is 
printed  in  its  entirety  in  the  record.  It  is  an  extensive  one.  Perhaps  you 
could  summarize  it  and  highlight  it  and  make  whatever  comments  you 
would  like. 

Mr.  Berger.  The  whole  problem  with  executive  privilege  is  that  it 
rests  on  unproven  assertions  by  the  executive  branch;  in  fact,  Mr. 
Chairman,  they  have  brainwashed  the  congressional  branch.  So  we 
hear  brave  talk  about  executive  privilege,  which  as  George  Ball  said, 
is  a  "myth  without  constitutional  foundation." 

And  we  talk,  as  for  example,  our  esteemed  friend.  Chairman  Moor- 
head  did,  about  "limiting"  executive  privilege.  You  are  "limiting" 
nothing.  And  at  the  very  outset  I  would  say  to  you,  this  is  a  phrase  that 
you  ought  to  abjure  altosfetlipr,  because  you  are  lending  credence  to 
something  that  is  a  mvth  and  should  be  treated  as  a  myth. 
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From  here  on  out  T  would  say  of  the  executive  claim  that  there  is 
a  constitutional  riizht  to  withhold  information  from  Concrross,  that 
there  is  no  such  thing  as  executive  privilege,  root  and  branch.  To 
demonstrate  that  calls  for  accentuating  the  positive  instead  of  being 
on  the  defensive. 

"Rut  let  me  first  dii-ect  myself  to  a  remai'k  the  cluiirman  made  about 
submitting  this  to  the  courts;  it  gave  me  paiticular  pleasure,  because 
in  1965,  at  a  time  when  this  matter  was  quiescent,  I  made  a  similar 
proposal.  I  would  join  Senator  Ivoth  in  saying  that  this  is  a  non- 
partisan problem,  it  is  a  ]:>roblem  that  goes  beyond  party,  it  is  a  prob- 
lem of  restoi'ing  the  constitutional  equilibi-ium,  it  is  an  attempt  to  re- 
sume your  place  in  the  sun.  Without  information  j^ou  are  strangled ; 
and  if  you  arc  strangled,  democracy  is  paralyzed. 

So.  t  welcome  your  espousal  of  the  notion  that  tliis  should  be  sub- 
mitted to  the  courts,  not  because  I  thmk  that  the  position  of  the  Pres- 
ident has  any  color  of  law,  but  because  we  have  here  two  conflicting 
claims  of  power,  a  claim  by  the  Congress  to  know,  and  a  claim  of  ple- 
nary power  bv  the  President  to  withliold.  So  you  have  got  a  boundary 
dispute  which,  as  INIadison  said  long  ago,  neither  party  can  resolve, 
but  which  the  courts  must  decide.  Apparently,  Mr.  Kleindienst  reads 
]\fadison  as  if  a  claim  to  withhold  constitutes  a  conclusive  determina- 
tion of  that  boundary  dispute,  a  case  of  mental  astigmatism. 

Now,  in  espousing  judicial  review  I  dcm't  want  to  scuttle  the  posi- 
tion that  Senator  Ei-vin  very  justly  takes,  and  Senator  Stevenson  too 
lightly  pooh-poolied,  that  there  is  an  existing  mechanism  for  review. 
There  is  a  procedure  to  issue  a  subpena,  and  the  Senate  may  decide 
that  noncompliance  therewith  is  a  contempt.  And  lets  have  in  mind 
that  the  Senate  decisioii  is  preliminary'  to  judicial  review.  As  you 
know,  a  contempt  is  a  statutory  crime,  but  it  is  a  statute  we  can't  ex- 
pect Mr.  Kleindienst  to  enforce  against  the  administration.  That  is 
where  some  other  legislation  could  be  useful. 

But  there  is  existing  judicial  machinery.  When  Senator  Stevenson 
said  it  has  never  been  done,  he  is  mistaken.  A  contempt  has  not  been 
brought  against  a  public  official  simply  because  you  have  always  de- 
cided not  to  push  the  matter.  But  starting  with  Anderson  v.  Dunning^ 
1821,  followed  by  Jurney  v.  McCracken^  and  McGrain  v.  Daugherty 
in  1927,  the  power  of  contempt  has  been  recognized.  You  might  not 
choose  to  exercise  the  contempt  power  against  an  official,  but  it  can 
be  so  used.  You  don't  need  my  word  for  it,  because  when  Assistant 
Attorney  General  Rehnquist  was  being  interrogated  by  Congressman 
]Moss,  he  conceded  that  this  same  power  could  be  exercised  against  an 
official. 

So  you  have  an  established  procedure  which  ^^ets  you  into  court;  the 
arrest  for  contempt  is  merely  a  mechanism  which  enables  the  arrested 
i:)erson  to  seek  a  writ  of  habeas  corpus,  and  he  can  be  out  of  your 
guardroom  in  20  minutes.  It  is  a  mechanism  for  court  review  that  is 
established,  and  you  can  use  it. 

Having  said  that,  Mr.  Chairman,  I  would  still  like,  if  you  will 
allow  me  time  later,  to  return  to  the  problem  of  having  some  fre^sh 
legislation  on  the  books.  You  have  some  legislation  on  the  books 
right  now.  But  you  have  omitted  to  supply  the  enforcement  machinery 
that  you  give  to  even^'  administrative  agency. 

So  much  for  that. 
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Now,  as  to  Mr,  Kleindienst,  his  position  struck  me  as  most  unfortu- 
nate. He  was  relying  on  executive  boilerplate,  because  ever  since  At- 
torney General  Rogers  issued  liis  memorandum  in  1958,  that  has  been 
a  bible  for  the  executive  branch.  Eveiy  time  somebody  has  to  come 
up  from  tlie  Government  he  takes  several  slabs  of  this  bible  and 
staples  them  together  to  make  a  statement.  They  have  never  gone  be- 
hind the  Rogers  memorandum. 

May  I  remind  you  that  Rogers  claimed  an  "uncontrolled  discretion" 
of  the  President  to  withhold.  He  didn't  spell  it  out  in  numbers;  he 
didn't  have  to;  "uncontrolled"'  reached  far  enough.  As  a  matter  of 
fact,  he  was  so  bold  as  to  suggest  the  President's  discretion  couldn't  be 
controlled  by  the  courts  either,  not  merely  by  the  Congress.  So  you 
have  Caesarism  rampant  back  in  1958. 

Now,  I  would  like  also,  if  you  will  indulge  me,  to  differ  with  the 
chairman  on  another  thing.  This  is  not  an  area  which  was  left  pur- 
posely vague,  I  hope  to  show.  It  is  perhaps  not  quite  as  clear  as  is  the 
delineation  of  the  war  powers,  which  later  became  murlry  l>ecause  of 
a  lot  of  bootstrapping  assertions  of  power  by  the  President.  Therein 
is  the  murkiness. 

Perhaps  I  ought  to  say  one  thing  right  now  about  Senator  IMc- 
Carthy.  God  knows,  I  am  not  an  apologist  for  him.  But  it  is  a  mistake 
to  quickly  conclude  that  what  was  bad  for  McCarthy  is  good  for  the 
country.  McCarthy  was  a  special  situation;  Congress  should  have  that 
ghost  in  front  of  it  all  the  time,  because  there  would  have  been  no 
McCarthy  if  there  had  been  a  responsible  Congress  that  was  ready  to 
censure  him  for  his  excesses.  You  cannot  let  your  committee  chairmen 
run  wild.  In  every  case  before  you  go  into  court,  there  should  be  Senate 
concurrence,  not  merely  action  by  a  committee,  because  you  should 
always  have  in  mind  McCarthy  and  others  of  that  ilk. 

But  having  said  that,  McCarthy  was  a  solitary  incident.  There  were 
34  unwarranted  withholdings,  Senator  Roth,  in  the  Eisenhower  nd- 
ministration  after  McCarthy.  They  withheld  the  information  on  the 
conflict  of  interest  in  the  Dixon-Yates  case,  which  had  skullduggery 
at  every  stage.  The  Supreme  Court  set  aside  the  contract.  Then  there 
was  maladministration  of  foreign  aid  in  Peru  which  Eisenhower 
would  not  disclose.  No  sooner  did  President  Kemiedy  take  office  than 
he  reversed  it. 

Innumerable  congressional  investigations,  reaching  back  to  1792, 
prove  that  this  has  been  a  magnificent  means  of  oversight  of  the 
executive  branch.  That  is  what  it  was  intended  to  be. 

Now,  if  you  really  want  to  get  away  from  the  mere  exchange  of 
expletives,  we  must  take  a  look  at  history.  And  you  have  to  be  patient, 
in  order  to  understand  the  strencfth  of  your  own  position.  I  want  to 
put  before  you  some  materials  I  haven't  published,  because  I  have 
been  working  for  20  months  to  revise  my  earlier  study.  I  am  going  to 
comi^lain  for  the  first  time  about  a  lack  of  attribution,  because  Mr. 
Kleindienst  lifted  from  my  article  a  statement  by  Madison  which  the 
executive  branch  hadn't  dug  up  for  itself  but  which  I  turned  up  in 
my  earlier  study  as  the  most  powerful  statement  that  could  be  mus- 
tered for  iho.  executive  branch.  Unhappily  Mr.  Kleindienst  only  read 
from  A  to  B,  he  didn't  go  to  C,  so  that  he  could  see  that  Madison's 
position  was  rejected  by  the  House. 
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Let  me  turn  to  the  history.  One  of  the  mistakes  that  has  been  made 
right  along — and  I  swallowed  it  myself  in  1965 — is  to  tic  the  power  of 
investigation  too  closely  to  legislation,  A  moment's  reflection  will  show 
that  is  too  narrow  a  route,  because  United  States  v.  Watkins  held  that 
there  is  power  to  probe  the  executive  branch  for  "corruption,  waste 
and  inefficiency."  Do  you  have  to  pass  an  act  every  time  you  find  cor- 
ruption ?  Of  course  not.  The  explanation  lies  in  the  fact  that  legislative 
in({uiry  had  its  inception  as  a  preliminary  to  impeachment. 

I  took  the  pains  to  go  through  about  130  years  of  parliamentary 
debates.  I  didn't  read  every  one  of  them,  because  it  would  take  a  life- 
time. But  I  did  a  sampling  across  that  period,  and  I  want  to  sunnnarize 
it  for  you. 

To  begin  with  then,  the  power  of  inquiry  didn't  start  with  legisla- 
tion, it  started  with  impeachment.  And  it  started  with  a  very  great 
name,  Francis  Bacon,  then  Lord  Chancellor.  He  was  accused  of 
corruption. 

I  mustn't  get  bogged  down  here. 

Senator  Kenxedy.  Don't  leave  us  in  the  air. 

Mr.  Berger.  You  will  have  to  stop  me. 

Senator  Kenxedy.  Can  you  tell  us  about  Francis  Bacon? 

Mr.  Berger.  Yes. 

Francis  Bacon,  as  you  know,  was  an  extraordinary  man,  one  of  the 
greatest  minds  not  only  of  England  but  of  the  world.  He  waited  for 
high  office  for  many  years.  Finally  he  got  into  office,  and  then  did  what 
all  the  other  high  dignitaries  did ;  he  was  no  worse,  but  he  got  caught 
at  it.  As  a  matter  of  fact,  corruption  had  become  so  rife  that  even 
James  the  First  said,  "My  hair  stands  on  edge." 

And  here  is  a  marvelous  bit  of  history.  James  proposed  to  the  parlia- 
ment in  which  Sir  Edward  Coke  sat,  "I  w'ill  appoint  a  commission,  10 
men  from  the  House  of  Commons  and  six  men  from  the  FTouse  of  Lords 
to  investigate  Bacon."  And  they  said,  "Thank  you  very  much.  We  have 
our  own  investigative  powers,  and  we  prefer  to  go  under  our  own  steam 
in  inquiring."  Now,  what  a  magnificent  historical  foundation  that  is, 
claimed  as  long  ago  as  1621  under  the  power  of  the  "Grand  Inquest 
of  the  Nation."  Thus  the  "grand  inquest"  is  found  as  early  as  1621. 
And  the  "grand  inquest"  was  equal  in  importance,  as  I  will  show,  in 
the  eves  of  {}\q  English  to  the  legislative  function. 

Why  is  all  this  relevant?  Because  McGrain  v.  Daugherty  decided  in 
1927  that  the  investigatorj^  powder  was  regarded  as  an  attribute  of  the 
power  to  legislate  in  the  British  Parliament  before  the  American 
Revolution,  and  that  the  constitutional  provisions  which  commit  legis- 
lative functions  to  the  two  Houses  are  intended  to  include  this  at- 
tribute. This  authorizes  us  to  turn  to  parliamentary  history  as  to  the 
scope  of  the  power,  because  Congress  has  the  power  that  Parliament 
had. 

Xow,  I  want  you  to  romeml)er  that  when  the  words  "legislative 
power"  were  put  into  the  Constitution,  the^'  had  a  content.  One  of  the 
attributes  that  makes  up  the  "leoislative  power"  was  the  power  of 
investigation.  Nothing  comparable  to  that  history  exists  with  respect 
to  the  executive  power.  No  member  of  the  executive  branch  has  ever 
cited  any  pre-1787  precedent  for  the  proposition  that  there  was  an 
executive  power  to  withhold  information  from  the  legislature. 
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The  power  of  inquiry  was  auxiliary  to  tlie  power  of  impeachment, 
on  a  very  sensible  ground.  You  don't  hang  a  man  first  and  then  inquire 
whether  there  were  grounds.  First  you  investigate.  And  you  don't 
even  have  to  make  a  determination  that  we  intend  to  impeach  you,  and 
therefore  will  first  investigate,  for  this  is  to  prejudge  the  case. 

Senator  Muskie.  Mr.  Kleindienst  said,  you  don't  need  facts  to  im- 
peach, all  you  need  is  votes. 

Mr.  Berger.  I  am  glad  that  you  reminded  me. 

I  can  forgive  a  busy  man  for  using  boilerplate  when  he  never  has 
time  to  study  for  himself  what  the  facts  are.  But  I  can't  forgive  that 
appalling  statement,  because  appalling  it  is.  The  notion  that  you  can 
penalize  any  man  without  evidence,  without  facts — that  is  what  he 
said — but  just  by  your  vote,  shows  a  callous  view  of  power  that  is 
frightening.  It  betrays  our  basic  allegiance  to  due  process  of  law. 
For  every  man,  even  a  Presidential  aide,  there  ought  to  be  some  evi- 
dence before  he  is  removed  from  office.  But  to  me  this  is  symptomatic, 
not  of  mere  arrogance,  but  of  effrontry.  If  you  read  the  Moorhead 
hearings  as  I  have,  you  will  find  the  same  effrontery  throughout.  I  mar- 
vel that  Congress  lias  had  the  patience  to  put  up  with  it  for  3  years. 
It  is  not  only  the  Moorhead  hearings,  the  Moss  hearings  are  replete 
with  bureaucratic  contempt  for  Congress.  You  don't  need  more  hear- 
ings, you  need  some  gumption,  if  you  will  permit  me  to  say  it. 

Now,  in  performing  this  inquiry  function  the  House  of  Commons 
acted  as  the  "Grand  Inquest  of  the  Nation."  And  we  need  to  bear  in 
mind  what  Lord  Denman,  Chief  Justice  and  a  great  judge,  said  in 
]  839 :  "The  Commons  .  .  .  are  not  invested  with  more  of  power  and 
dignity  by  their  legislative  character  than  by  that  which  they  bear  as 
grand  inquest  of  the  Nation." 

So  when  Mr.  Kleindienst  says  to  you,  that  inquiry  into  the  Water- 
gate conspiracy  is  for  the  grand  jury,  not  for  you,  he  fails  to  recognize 
that  you  are  the  super  grand  jury,  that  the  "Grand  Inquest"  enjoys 
powers  that  no  grand  jury  enjoys  and  which  are  rooted  almost  as 
deeply  as  the  grand  jury  system. 

Let  me  reemphasize,  sir,  that  in  a  random  sampling  of  parliamen- 
tary debates  at  different  periods  stretching  from  1621  to  1742, 1  found 
legislative  oversight  of  administration  across  the  board:  Inquiries  to 
lay  a  foundation  for  legislation,  into  corruption,  the  conduct  of  war, 
execution  of  the  laws,  disbursement  of  appropriations,  in  short,  into 
every  aspect  of  executive  conduct.  Foreign  affairs,  about  which  Amer- 
ican Presidents  have  drawn  a  curtain  of  secrecy,  Avere  not  excepted. 
The  great  English  historian,  Henry  Hallam,  after  adverting  to  the 
investigations  of  1691  and  1694,  concluded — 

*  *  *  it  is  hardly  worth  while  to  enumerate  later  instances  of  exercising  a 
rig-ht  which  had  become  indisputable,  and,  even  before  it  rested  on  the  basis  of 
precedent,  could  not  reasonably  be  denied  to  those,  who  might  advise  (i.e.,  leg- 
islate), remonstrate  and  impeach. 

So  in  1694,  Hallam  said  the  power  of  inquiry  was  a  settled  power, 
both  on  precedent  and  logic. 

The  highest  officers  of  the  land  responded  to  such  inquiries  without 
demur.  No  hint  turned  up  in  my  search  of  the  parliamentai-y  records 
of  a  challenge  by  a  minister  or  subordinate  to  the  right  of  Parliament 
to  inquire  or  to  the  scope  of  inquiry  into  executive  conducts. 
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If  history  may  serve  as  a  guide,  it  is  a  striking  fact  that  no  minis- 
ter— let's  remember  that  they  were  the  ]Ministers  of  the  Crown — inter- 
posed an  objection  to  the  right  of  Parliament  to  inquire. 

Speaking  of  inquiries 

Senator  Kexxedy.  On  tliat  point,  how  narrow  was  the  pursuit  of 
the  investigation  by  the  members  of  the  Parliament?  Did  it  go  only  to 
the  particular  ministers,  or  did  it  go  to  their  aides  ? 

Mr.  Berger.  Aides  were  included,  and  without  the  need  to  seek  the 
permission  of  a  minister  to  bring  an  aide  in.  Parliament  brought  in 
anybody  that  it  wanted;  it  subpenaed  a  person  and  he  came;  if  he 
didn't,  he  was  clapped  in  the  Tower. 

Senator  Ervin's  loadiness  to  employ  this  time-honored  procedure 
prompts  me  to  sav  that  if  I  had  six  Senator  Ervins,  old  as  I  am,  I 
would  storm  the  White  Plouse. 

Speaking  of  inquiries  instituted  in  1689  Avith  respect  to  miscarriages 
in  the  conduct  of  the  war  in  Ireland— this  is  as  if  you  would  be  in- 
vestigating Cambodia  or  Vietnam — Hallam  said,  "No  courtier,  that  is, 
minister,  has  ever  since  ventured  to  deny  this  general  right  of  inquiry." 
This  corroborates  what  I  found  even  earlier.  Hallam,  I  repeat,  said  that 
fi-om  1680,  no  one  has  ever  dreamed  of  denyinc  this  general  power. 

Xow,  we  come  to  the  bridge  into  American  history.  Recall  that  one 
of  the  striking  things  about  the  colonial  assemblies  was  their  temerity 
in  claiming  for  themselves  all  the  powers  of  the  Parliament.  In  fact, 
they  aped  the  Parliament  in  every  ridiculous  detail,  so  if  you  were  in 
the'llouse  of  Burtjesses  in  Virorinia  vou  would  thinlc  vou  were  sitting 
under  the  towers  of  London. 

There  is  striking  colonial  recognition  of  the  power  of  the  "grand 
inquest"  by  one  of  the  great  men  of  American  constitutional  law, 
James  Wilson  of  Pennsylvania  who,  with  Mr.  Madison,  was  an 
architect  of  the  Constitution.  In  1774  he  wrote — they  were  always 
studying  the  English  history,  the  constitutional  traditions — he  wrote : 

The  House  of  Commons  have  checked  the  progress  of  arbitrary  power,  and 
have  supported  with  honor  to  themselves,  and  with  advantage  to  the  nation, 
the  character  of  the  grant  inquisitors  of  the  realm.  The  proud-est  ministers  of 
1  lie  proudest  monarehs  have  trembled  at  their  censure  ;  and  have  appeared  at  the 
liar  of  the  house,  to  give  an  account  of  their  conduct,  and  ask  pardon  for  their 
faults. 

Now.  we  may  be  sure  of  one  thing,  a  man  who  in  1774  revered  an 
institution  like  this  didn't  scuttle  that  love  and  admiration  when  he 
was  attempting  to  set  up  the  legislative  branch. 

Let  me  summarize:  (1)  Parliament  enjoyed  a  plenary  power  of 
inquiry  int/O  executive  conduct;  and  (2),  no  Minister  or  subordinate, 
and  no  subiect  of  inquiry  was  immune  from  investi'^ation  into  any 
aspect  of  administration.  It  is  a  striking  fact  that  neither  the  Eisen- 
hower nor  Nixon  administration,  where  "executive  privile^re"  was  been 
most  exti-avagantly  claimed,  has  advanced  a  single  pre-1787  precedent 
foi-  executive  refusal  to  turn  over  information  to  the  legislature.  Thus, 
wliereas  con^rressional  inquiry,  rested  by  the  Supreme  Court,  on  the 
example  of  Parliament— which  had  plenary  power,  has  a  solid  founda- 
tion, there  is  no  pre^^onA'ention  historical  basis  for  the  claim  that  the 
power  to  Avithhold  information  from  tlie  legislature  was  an  attribute 
of  the  Exex:utive. 
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That  the  Founders  were  aware  of  this  legislative  inquiry  attribute 
is  demonstrated  by  four  or  five  references  in  the  convention  and  the 
several  ratifying  conventions  to  the  function  of  the  House  as  the 
"grand  inquest  of  the  Nation."  Time  and  again  there  was  acknowl- 
edgment and  appreciation  that  the  House  is  a  "grand  inquest."  And 
what  that  meant  to  the  founders  James  Wilson  told  us :  the  proudest 
Ministers  would  tremble  at  the  bar  of  the  House. 

And  I  may  state  further  that  although  the  several  conventions 
adverted  to  the  function  of  the  "grant  inquest  of  the  Nation,"  there 
isn't  a  smidgen  of  evidence  that  anyone  sought  in  any  way  to  curb  it. 
On  what  basis  can  it  be  argued  that  there  was  an  intention  to  curb  a 
recognized  power?  Some  historical  facts  have  to  be  adduced,  and  none 
have  been,  and  I  venture  to  say  none  can  be  adduced.  One  of  the  things 
I  find  very  disturbing  is  that  the  argument  for  the  Presidency  tries 
to  beat  something  with  nothing.  There  ai'e  cases  in  the  courts  that  say 
one  cannot  dismiss  evidence  unless  it  is  inherently  incredible;  it  can 
not  be  overcome  by  speculation  based  on  no  evidence. 

Let  us  talk  about  the  separation  of  powers,  for  this  is  the  rock  on 
which  the  executive  branch  builds  its  case,  ^^^len  they  invoke  the  sepa- 
ration of  powers  they  assume  the  answer ;  they  assume  that  the  separate 
)3ower  of  the  executive  comprehends  an  attribute  which  it  didn't 
have  at  the  adoption  of  the  Constitution.  They  read  a  novel  power  to 
vritliliold  into  the  executive  power.  It  is  no  answer  to  say  that  the 
executive  power  to  withhold  is  just  as  implied  as  the  congressional 
power  to  inquire,  because  the  power  of  the  legislature  doesn't  rest  on 
mere  implication  or  the  necessities  of  government;  it  rests  on  historiacl 
precedents. 

It  is  often  argued  that  the  executive  may  not  require  a  Senator  or 
Senate  committee  to  turn  over  information  to  the  executive  branch. 
Of  course  not.  That  was  answered  in  Anderson  v.  Dunn^  when  it  was 
argued  that  if  Congress  has  the  contempt  power  so  too  has  the  execu- 
tive. But  Justice  Johnson  replied,  not  at  all;  there  is  no  historical 
precedent  for  the  executive  claim,  whereas  there  is  historical  precedent 
for  the  legislative  power.  So  too,  there  is  historical  precedent  for  con- 
gressional oversight  of  the  executive,  but  there  is  no  precedent  run- 
ning the  other  way. 

Tlie  case  for  Congress  does  not  rest  on  implication,  nor  on  the  neces- 
sities of  government,  but  is  based  on  parliamentary  practice,  and  upon 
adoption  of  that  practice  by  the  recognition  of  the  "grand  inquest"  in 
the  several  conventions.  There  was  not  tlie  slightest  intimation  in  any 
of  the  conventions  of  intention  to  diminish  that  function  in  any  re- 
spect. That  is  the  starting  point. 

Congress  may,  however,  not  desire  to  exercise  its  power  to  the  full. 
I  share  Senator  Ervin's  idea  that  certain  conversations  between  the 
President  and,  say,  ]Mr.  Rogers,  jow  don't  want  to  poke  into.  You 
haven't  done  so ;  you  have  shown  consideration.  But  that  doesn't  raise 
it  to  the  level  of  a  constitutional  right  not  to  resj^ond.  It  is  a  matter  of 
grace.  And  there  are  otlier  areas.  I  would  certainly  want  to  police 
McCarthyism,  so  that  you  wouldn't  have  character  assassination  as  a 
resu.lt  of  your  investigation.  These  again  are  mattere  of  grace. 

But  I  will  return  to  that. 

Senator  Kennedy.  Do  you  call  that  a  matter  of  grace,  or  acquies- 
cence, or  what  ? 

Mr.  Berc-er.  I  would  sugfrest  to  you  that  acquiescence  does  not  create 
power,  on  this  very  simple  principle.  The  Court  has  said  time  and 
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ao:ain,  Congress  cannot  delegate  its  po^A•cr  except  with  standards.  We 
won't  let  you  g-ive  delegations  as  broad  as  all  outdoors.  You  cannot 
abdicate  your  power.  I  reject  the  notion  that  what  you  cannot  delegate 
and  what  you  cannot  abdicate  can  just  be  taken  by  the  President  willy- 
nil  ly .  What  you  can't  give  to  him  he  cannot  take. 

What  I  am  saying,  as  a  matter  of  good  government,  ]Mr.  Chairman, 
is  it  would  be  desirable  for  you  yourself  to  set  down  the  sort  of 
things — and  it  would  win  the  confidence  of  the  American  public — 
that  you  have  no  intention  of  probing  into.  But  to  move  from  an 
umbrella  over  communications  between  Mr.  Nixon  and  ISIr.  Rogers  to 
all  communications  on  the  lower  tiers  of  government  between  21^  mil- 
lion employees,  is  the  sheerest  folly.  There  is  hardly  a  thing — and  this 
is  what  to  bear  in  mind  when  you  are  talking  about  this  "candid  inter- 
change" doctrine — there  is  hardly  a  governmental  file  that  does  not 
contain  interoffice  communications,  reports,  and  memorandums.  Then 
thei-e  are  the  executive  refusals  of  reports  by  outsiders,  like  the  report 
of  Sir  Eobert  Thompson  about  what  was  going  on  in  Vietnam,  paid 
for  by  the  taxpayers'  money,  in  which  the  President  apparently 
claimed  some  sort  of  proprietary'  interest.  When  a  committee  asked  for 
it,  the  report  was  withheld.  And  the  reason  emerged  in  the  Pentagon 
papers,  it  contained  facts  which  were  discreditable  to  continuance  of 
the  war.  That  is  the  sort  of  thing  that  "candid  interchange"  leads  to. 

I^t  me  recur  to  the  separation  of  powers.  I  mentioned  to  you  first 
that  the  right  to  withhold  wasn't  an  original  portion  of  Executive 
power,  it  was  not  an  attribute  of  Executive  power  to  resist  the  power 
of  inquiry. 

Second,  the  arch  priest  of  separation  of  power  was  Montesquieu. 
He  was  cited  time  and  time  again  in  the  various  conventions  as  the 
oracle  on  what  the  separations  of  powers  meant.  And  looking  at  the 
English  model,  because  that  was  his  basis,  he  sai(.[,  of  course,  the 
legislature  must  have  the  power  to  inquire  into  the  execution  of  its 
laws.  There  you  have  the  apostle  of  the  separation  of  powei-s  saying 
it  has  no  application  to  this  legislative  attribute  of  inquiry. 

There  is  a  third  fact  that  beai's  on  the  separation  of  powers,  the  Act 
of  1789.  Let  me  read  that  to  you.  The  act  made  it: 

The  duty  of  the  Secretary  of  the  Treasury  *  *  *  to  make  report,  and  give 
iuformation  to  either  branch  of  the  legislature  in  person  or  in  writing  (as  he 
may  be  required),  respecting  all  matters  referred  to  him  by  the  Senate  or  the 
House  of  Representatives,  or  which  shall  appertain  to  his  office. 

Bear  in  mind,  this  was  drafted  by  Alexander  Hamilton,  who  was 
a  member  of  the  convention,  who  defended  the  Constitution  in  the 
New  York  ratification  convention,  who  was  the  coauthor  of  the  Fed- 
eralist; it  was  drafted  by  him,  and  adopted  by  the  First  Congress, 
which  Charles  Warren  said  was  virtually  an  adjourned  session  of  the 
convention.  The  First  Congress  had  some  20  members  of  the  conven- 
tion sitting  in  it,  and  the  act  was  signed  by  the  presiding  officer  of 
the  convention.  President  George  Washington. 

We  can't  say  that  they  didn't  know  the  score  about  the  separation 
of  powers.  When  they  Avrote  a  statute  making  it  the  duty  of  the  Sec- 
retary of  the  Treasury  to  furnish  all  information  pertaining  to  his 
office,  we  have  to  assume  that  they  knew  what  was  constitutional; 
they  knew  that  the  separation  of  powers  did  not  bar  the  statute. 

The  act  itself  has  no  provision  for  executive  discretion  to  with- 
hold. It  imposes  an  unqualified  duty  to  deliver  information  that  is  re- 
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quired  by  Congress.  There  is  nothing  in  the  legislative  history  of  the 
act  that  shows  there  was  any  intention  to  give  either  the  Secretary  or 
the  President  discretion  to  withhold. 

Were  the  issue  in  doubt.  President  Nixon  has  just  supplied  the 
clincher  by  his  instructions  to  members  of  his  staff  to  appear  before 
the  grand  jury  that  is  investigating  the  Watergate  conspiracy.  A 
grand  jury  is  an  arm  of  a  separate  branch,  the  judiciary.  What  is 
thei-(i  in  the  separation  of  powers  that  does  not  prevent  information 
being  given  to  a  grand  jury — and  this  isn't  a  matter  of  grace,  as  I 
will  come  back  in  a  moment  to  show — and  yet  bars  the  Congress  from 
luiowing  ahout  it,  the  "grand  inquest  of  the  Nation"  which  trans- 
cends the  giand  jury?  I  say  to  you  that  he  himself  has  just  torpedoed 
his  notion  of  the  separation  of  the  powers. 

Of  course,  we  know  why  he  has  done  it,  because  he  controls  the 
grand  jury  through  his  prosecutor.  He  can't  control  the  Congress.  But 
nevertheless,  logically  and  analytically  he  has  undercut  his  own  reli- 
ance on  the  separation  of  the  powers. 

This  instruction  to  appear  before  a  grand  jury  is  not  a  matter  of 
grace,  because,  consider,  for  example,  if  John  Dean  were  the  only 
man  that  had  seen  a  murder  in  the  city  of  Washington,  would  the  fact 
that  he  was  a  member  of  the  Presidential  staff  shield  him  from  ap- 
pearing before  a  grand  jury  ?  Of  course,  it  wouldn't.  And  I  may  say 
in  this  connection,  when  Mr.  Kleindienst  says  that  only  the  grand 
jury  may  investigate  the  crimes,  he  forgets  the  terms  of  the  impeach- 
ment provision,  which  first  provides  for  impeachment  and  removal 
from  office,  and  says,  in  addition,  that  the  removed  officer  shall  be  sub- 
ject to  indictment,  trial,  and  conviction.  This  means  that  the  power  of 
impeachment  includes  indictable  crimes;  Congress  can  inquire  into 
them. 

And  I  w^ant  to  remind  you  also — one  other  thing  on  the  separation 
of  powers 

Senator  Kennedy.  Professor,  we  are  going  to  have  to  break  off  in 
about  10  or  12  minutes. 

Do  you  think  you  can  bring  us  from  the  founding  days  of  the  Re- 
]iublic  up  until  today  in  that  time  ?  I  am  sure  all  of  us  will  examine  in 
detail  your  statement. 

Mr.  Berger.  No;  I  cannot.  I  hope  that  you  will  read  my  state- 
ment because  if  you  know  the  historical  facts  that  underlie  your  right 
to  exercise  the  power  of  inquii^^,  you  are  going  to  face  up  with  much 
more  conviction  and  courage  to  the  confrontation  that  is  not  to  be 
avoided. 

But  to  talk  for  a  moment  about  the  power  of  impeachment.  Bear  in 
mind,  an  argument  against  impeachment  is  very  simple.  You  need 
two-thirds  votes;  for  that  reason  Mr,  Kleindienst  could  tauntingly 
invite  you  to  use  the  power  of  impeachment  wlien  he  knows  you  liaven't 
got  tlie  votes.  But  that  doesn't  mean  that  it  isn't  a  useful  thing  to  know 
that  it  is  there  in  reserve. 

Let's  bear  in  mind,  the  President  is  impeachable,  and  the  Vice  Presi- 
dent, in  express  terms,  and  every  civil  officer.  And  I  remind  yon,  that 
the  immediate  importance  of  impeacliment  is  tliat  auxiliary  to  the 
])ower  of  impe-achment  is  the  power  to  inquire  before  you  impeach. 
And  that  goes  even  to  the  President.  Andy  Jackson  said  that  if  you  feel 
you  have  got  to  investigate  the  President,  whj^  I  will  welcome  it,  I  will 
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open  all  the  facilities  to  you.  The  impeachment  provisions  embrace 
every  civil  officer  without  leave  by  the  President.  In  fact  in  the  Fii-st 
Conofress  one  man  after  another  said,  we  can  tear  down  any  minister  of 
the  President  against  his  wishes,  if  he  seeks  to  maintain  a  favorite  in 
office,  we  can  remove  him.  You  don't  have  to  ask  the  peiTnission  of  the 
President  to  launch  an  inquiry  whether  a  civil  officer  is  guilty  of  im- 
peachable conduct. 

Rather  than  try  inadequately  to  summarize  the  remainder  of  my 
statement,  I  just  want  to  turn  to  one  thing  which  caught  my  eye.  In  1742 
the  great  William  Pitt  summarized  the  state  of  English  law.  He  says : 

We  are  called  the  Grand  Inquest  of  the  nation,  and  as  such  as  it  is  our  duty  to 
inquire  into  every  step  of  public  management,  either  abroad  or  at  home,  in  order 
to  see  that  nothing  is  done  amiss. 

And  you  have  judicial  recognition  by  a  great  English  judge.  Justice 
Coleridge,  who  stated  in  1845,  just  again  to  tie  up  the  scope  of  English 
power : 

That  the  Commons  are,  in  the  words  of  Lord  Coke,  the  general  inquisitors  of 
the  realm,  I  fully  admit  *  *  *  it  would  be  difficult  to  define  any  limits  by  which 
the  subject  matter  of  their  inquiry  may  be  bounded  *  *  *  they  may  inquire  into 
everything  which  concerns  the  public  weal  for  them  to  know ;  and  themselves,  I 
think,  are  entrusted  with  the  determination  of  what  falls  within  that  category. 

Having  said  that,  I  would  adjure  you  to  exercise  the  same  respon- 
sibility as  the  Parliament,  keep  sense  of  the  high  duty  that  devolves  on 
you;  permit  no  McCarthyism,  no  character  assassination,  but  by  the 
same  token,  courageously  demand  information. 

I  think  it  a  scandal  that  Senator  Fulbright's  committee  couldn't 
get  the  Pentagon  papers.  And  those  of  you  who  have  read  some  of  the 
Pentagon  papers  know  that  the  reason  you  didn't  get  them  is  because  it 
cast  the  whole  foundation  of  the  war  in  the  gravest  doubt. 

[The  full  prepared  statement  of  Mr.  Berger  follows :] 

Prepared  Statement  of  Raoul  Berger 

It  is  a  privilege  to  respond  to  your  invitation  to  speak  to  the  issue  of  executive 
privilege.  That  issue  does  not  constitute  a  mere  jurisdictional  squabble  between 
Congress  and  the  President ;  it  goes  to  the  very  heart  of  our  democratic  system. 
As  Justice  Potter  Stewart  said  about  the  withholding  of  agency  and  departmental 
reports  respecting  the  contemplated  underground  atomic  explosion  in  Alaska. 

"With  the  people  and  their  representatives  reduced  to  a  state  of  ignorance, 
the  democratic  process  is  paralyzed." 

He  who  controls  the  flow  i>f  information  controls  our  destinies;  so  much  the 
mounting  escalation  in  Vietnam  alone  should  teach. 

In  the  twenty-odd  months  that  have  elapsed  since  I  testified  on  the  subject 
before  the  Subcommittee  on  Separation  of  Powers,  the  atmosphere  has  changed 
very  considerably.  Mounting  frustration  has  brought  your  leadership  to  realize 
that  the  steady  drain  on  your  energy  and  time  caused  l)y  executive  withholding 
of  needetl  information  must  not  be  endlessly  protracted.  Some  of  you  are  prepared 
to  resort  to  enforcement  via  a  contempt  proceeding.  As  you  know  the  contempt 
power  of  Congress  has  been  sustained  in  suits  against  private  individuals,  to 
mention  only  McGrain  v.  Daugherty.  In  .Tune  1971,  Assistant  Attorney  General 
William  H.  Rehnquist  acknowledged  that  Congress  can  cite  an  officer  of  the  gov- 
ernment who  refuses  to  apjiear  or  to  supply  information  for  contempt,  and  that 
an  executive  officer  who  has  custody  of  desired  documents  must  ^  respond  to  a 
Congressional  subpoena.  Thus  the  contempt  procedure  has  judicial  sanction,  and 
according  to  now  Justice  Rehnquist,  it  extends  to  recalcitrant  officials. 


1  Hearings  before  a  Subcommittee  on  Foreipn  Operations  and  Government  Information 
of  the  House  Committee  on  Government  Operations  on  the  Pentagon  Papers,  pt.  2.  pp.  .37!l, 
SS.'i  (June  1971)  here.after  cited  as  Moorhead  Hearings. 
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Tlie  issuance  of  a  citation  for  contempt  need  not  be  regarded  as  a  punitive 
measure  but  rather  as  a  means  of  opening  tlie  door  to  judicial  review.  Arrest  of  a 
recalcitrant  by  your  Sergeant  at  Arms  enables  him  to  obtain  a  writ  of  haheas 
corpus  wliereby  the  constitutional  issue  may  be  judicially  resolved.  Happily 
President  Xixon  has  stated  that  he  w'ould  welcome  submission  of  the  issue  to 
the  courts,  and  a  contempt  citation  offers  a  proven  and  direct  route.  To  proceed 
in  this  manner  obviates  the  "political  question''  issue.  When  a  court  is  asked  to 
free  a  man  who  contends  that  his  detention  is  unconstitutional,  it  cannot  very 
Avell  evade  the  issue  and  leave  him  to  rot  in  jail.  That  course  becomes  even  more 
dubious  when  both  Congress  and  the  President  desire  the  Court  to  adjudicate  the 
controversy.  Indeed,  Madison  stated  that  neither  branch  can  decide  a  boundary 
dispute  between  them.  Professor  Alexander  Bickel  expressed  a  similar  view  in 
his  testimony  during  the  Hearings  on  Executive  Agreements  before  the  Senate 
Committee  on  Foreign  Relations,  p.  31  (October  1971). 

President  Nixon's  confidence  that  the  Court  will  sustain  his  position  needs  to 
be  measured  against  the  historical  facts.  With  George  Ball,  former  Under  Secre- 
tary of  State,  I  consider  that  executive  privilege  is  a  "myth",  without  "consti- 
tutional foundation."  We  need  to  recur  to  the  facts  which  riddle  the  myth  because 
estimable  members  of  your  body  as  well  as  important  molders  of  public  opinion 
have  been  influenced  by  executive  propaganda  to  believe  that  there  is  such  a  con- 
stitutional attribute  as  executive  privilege,  that  Washington,  for  example,  was 
the  first  to  invoke  the  doctrine. 

In  1905  I  published  an  extensive  critique  of  the  view,  expressed  by  then  Deputy 
Attorney  General  William  P.  Rogers  in  a  1958  Memorandum  submitted  to  the 
Senate,  that  the  President  had  "uncontrolled  discretion"  to  withhold  informa- 
tion from  Congress.  So  far  as  I  can  find,  no  memlier  of  the  executive  branch, 
past  or  present,  or  for  that  matter,  no  academician,  has  attacked  my  critique  in 
a  published  writing.  For  the  purpose  of  expanding  my  study  into  a  book,  I  have 
engaged  for  the  last  20  months  in  restudying  and  rethinking  the  problem,  and  in 
considerable  additional  research,  particularly  in  the  English  sources  and  our  own 
constitutional  history.  I  found  that  Parliament  enjoyed  an  untrammeled  power 
of  inquiry  into  executive  conduct,  that  no  Minister  or  subordinate  interposed  any 
objection  to  the  rigiit  of  Parliament  to  inquire,  and  substantial  evidence  that  the 
Founders  meant  to  adopt  this  power  of  the  "Grand  Inquest  of  the  Nation,"  with- 
out the  slightest  indication  that  they  intended  in  any  way  to  cut  it  down.  Against 
this  history,  the  pseudo-precedents  after  1787  carry  an  all  but  impossible  burden. 
Permit  me  to  spread  some  of  this  history  before  you. 


McGrain  v.  Daugherty  offers  a  good  starting  point.  Decided  in  1927,  it  declared 
that  the  investigatory  power  was  "regarded  as  an  aitrihute  of  the  power  to 
legislate  in  the  British  Parliament  .  .  .  befoi'e  the  American  Revolution" ;  and 
that  "the  constitutional  provisions  which  commit  the  legislative  functions  to  the 
two  houses  are  intended  to  include  this  attribute."  To  obtain  light  as  to  the 
scope  of  this  attribute  we  may,  therefore,  turn  to  parliamentary  history. 

There  I  found  that  the  power  of  inquiry  had  its  inception  as  an  auxiliary  to 
the  poirer  of  impcaclimenf,  on  the  sensible  ground  that  one  does  not  indict 
before  inquiring  whether  there  is  cause.  This  fact  is  of  immense  importance 
because,  as  you  recall,  "The  President,  Vice  President  and  all  civil  officers" 
are  subject  to  impeachment,  and  it  follows  that  they  are  all  subject  to  pre- 
liminary inquiry.  Of  this.  I  shall  have  more  to  say  later. 

In  ]ierforming  this  inquiry  function,  the  House  of  Commons  acted  as  the 
"Grand  Inquest  of  the  nation";  and  we  need  to  bear  in  mind,  as  Chief  Justice 
Lord  Denman  stated  in  1839,  that : 

"The  Commons  .  .  .  are  not  invested  with  more  of  power  and  dignity  by 
their  legislative  character  than  by  that  which  they  bear  as  grand  inquest  of 
the  nation." 

In  a  random  sampling  of  parliamentary  debates  at  different  periods,  stretch- 
ing from  3P21  to  1742,  I  found  legislative  oversight  of  administration  across 
the  board :  inquiries  to  lay  a  foundation  for  legislation,  into  corruption,  the 
conduct  of  war,  execution  of  the  laws,  disbursement  of  appropriations,  in 
short,  into  every  aspect  of  executive  conduct.  Foreign  affairs,  about  whif^h 
American  Presidents  have  drawn  a  curtain  of  secrecy,  were  not  excepted.  The 
grent  EngMsh  historian.  Henrv  Ilallam,  after  adverting  to  the  investigations 
of  1G91  and  1694,  concluded : 
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'•*  =;=  *  i|-  is  hardly  worth  while  to  enumerate  later  instances  of  exercising 
a  right  which  had  become  indisputable,  and.  even  before  it  rested  on  the  basis 
of  precedent,  could  not  reasonably  be  denied  to  those,  who  might  advise  (i.e., 
legislate) ,  remonstrate  and  impeach," 

The  highest  officers  of  the  land  responded  to  such  inquiries  without  demur. 
No  hint  turned  up  in  my  search  of  the  parliamentary  records  of  a  challenge  by 
a  Minister  or  subordinate  to  the  right  of  Parliament  to  inquire  or  to  the  scope 
of  inquiry  into  executive  conduct.  Speaking  of  inquiries  institutetl  in  1GS9  with 
re.spect  to  miscarriages  in  the  conduct  of  war  in  North  Ireland,  Hallam  stated, 
•■Xo  courtier  (i.e..  Minister)  has  ever  since  ventured  to  deny  this  general  right 
of  inquiry."  Colonial  recognition  of  these  facts  is  to  be  foimd  in  1774  by  James 
AVilson.  with  Madison  the  leading  architect  of  the  Constitution.  The  House  of 
Cduimons,  he  wrote : 

"Have  checked  the  progress  of  arbitrary  power,  and  have  supported  with 
honor  to  themselves,  and  with  advantage  to  the  nation,  the  character  of  the  grand 
iiHiuisitors  of  the  realm.  The  proudest  ministers  of  the  proudest  monarchs  have 
li-'uiil»!ed  at  their  censure;  and  have  appeared  at  the  bar  of  the  house,  to  give 
an  nccouut  of  their  conduct,  and  ask  pardon  for  their  faults." 

Friim  this,  two  complementary  conclusions  may  be  drawn:  (1)  Parliament 
enjoyed  a  plenary  power  of  inquiry  into  executive  conduct;  and  (2)  no  Minis- 
ter or  subordinate,  no  .subject  of  inquiry  was  immune  from  investigation  into 
any  asi)ect  of  administration.  It  is  a  striking  fact  that  neither  the  Eisenhower 
nor  Xixon  Administration,  where  "executive  privilege"  has  been  most  extrava- 
gantly claimed,  has  advanced  a  single  pre-1787  precedent  for  executive  refusal 
to  turn  over  information  to  the  legislature.  Thus,  whereas  Congressional  in- 
<[niry.  rested  by  the  Supreme  Court  on  the  example  of  Parliament — which  had 
idfiiary  power,  has  a  solid  foundation,  there  is  no  pre-Convention  historical 
Ixisin  for  the  claim  that  the  power  to  withhold  information  from  the  legislature 
was  an  attribute  of  the  executive.  All  inferences  are  to  the  contrary.  This,  as 
I  shall  show,  has  important  implication  for  the  executive  appeal  to  the  separa- 
tion of  powers. 

That  the  Founders  were  aware  of  this  legislative-inquiry  attribute  is  demon- 
strated by  four  or  five  references  in  the  Convention  and  the  several  Ratifying 
Conventions  to  the  function  of  the  House  as  the  "grand  inquest  of  the  natiou." 
WiL'^on's  1774  publication,  earlier  quoted,  exhil)its  a  thorough  appreciation  of 
what  that  function  embraced,  above  all  that  "the  proudest  Ministers  *  *  *  ap- 
licnred."  It  calls  for  solid  evidence  that  Wilson  abandoned  his  admiration  for 
tliis  practice  of  the  Commons,  particularly  since  he  viewed  the  executive  power 
merely  as  a  power  to  execute  the  laws.  In  fact,  there  is  not  the  slightest  inti- 
mation in  the  records  of  the  several  Conventions  that  the  Founders  intended  to 
curb  the  functions  of  the  Grand  Inquest  in  any  way. 

The  executive  branch  builds  its  ca.se  on  the  separation  of  powers.  But  resort 
to  tlie  separatiou  of  powers  assumes  the  answer:  it  assumes  that  tlie  executive 
had  a  v.itliholding  power  upon  which  legislative  inquiry  encroaches.  .John  Adams 
spelled  out  in  tlie  1780  Massachusetts  Constitution  that  the  separation  of  powers 
was  designed  to  prevent  one  department  from  exercising  the  powers  of  another. 
Since  it  tr^iK  not  av  nttrihuic  of  exrctifirc  power  at  the  adoption  of  the  Constitu- 
tion to  refuse  information  to  the  legislature,  a  congressional  requirement  of  in- 
formation from  the  executive  does  not  encroach  on  powers  confided  to  the  Presi- 
dent ;  it  does  not  violate  the  separation  of  jwwers.  This  is  confirmed  by  a  state- 
ment of  [Montesquieu,  who  was  repeatedly  cited  by  the  Founders  as  the  oracle 
of  the  separation  of  powers.  The  lesrislature,  he  said — exhil)iting  his  familiarity 
Willi  the  English  practice — should  "have  the  means  of  examining  in  what  matter 
its  laws  have  been  executed  by  thf  public  officials."  Given  reneated  recognition 
f)f  the  function  of  the  House  as  Grand  Intpiest,  something  more  than  appeals  to 
an  abstract  separation  of  powers  is  recpiired  to  curtail  the  function.  T^nless  evi- 
dence is  inherently  incredible,  the  courts  hold,  it  is  not  to  be  defeated  by  specu- 
lation based  on  no  evidence. 

The  fact  that  the  separation  of  powers  was  not  dcsisne^l  to  reduce  the  "Grand 
Inouest"  function  is  again  confirmed  by  the  Act  of  17S0.  which  made  it — 

"The  duty  of  the  Secretary  of  the  Treasury  *  *  *  to  make  report,  and  give  in- 
formation to  either  branch  of  the  legislature  in  person  or  in  writing  (as  he  may 
be  required),  respecting  aU  matters  referred  to  him  by  the  Senate  or  the  House 
of  Representatives,  or  which  shall  ap]K'rtain  to  his  office." 

The  Act  ccmtains  no  i)rovision  for  executive  discretion  to  wJthhoVl  infornmtlon. 
and  there  is  no  reference  whatsoever  to  such  discretion  in  the  legislative  history 
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of  the  Act.  This  provision  was  drafted  by  Alex;inder  Hamiltou  who,  as  a  member 
of  the  Conveution  and  coauthor  of  The  Federalist,  knew  well  enough  whether  a 
duty  could  be  imposed  on  the  executive  branch  to  furnish  information  to  Con- 
gress. Adopted  by  the  First  Congress,  whose  construction  of  the  Constitution  is 
given  great  weiglit,  and  signed  by  President  Washington,  who  had  been  presiding 
oflScer  of  the  Convention,  this  Act  can  hardly  be  deemed  in  violation  of  the  sepa- 
ration of  powers. 

Were  tJie  issue  in  doubt,  President  Nixon  has  just  supplied  the  clincher  by 
his  instruction  to  members  of  his  staff  to  appear  before  the  grand  jury  that  is 
investigating  the  Watergate  conspiracy.  He  is  scarcely  consistent:  the  separation 
of  powers  does  not  bar  inquiry  by  the  judiciary,  one  coordinate  branch,  while 
it  does  bar  inquiry  by  another,  the  Congress.  Yet  it  is  the  legislature,  acting  as 
the  Gi-and  Inquest,  which  is  the  highest  grand  jurj'  in  the  land.  And  why  does 
disclosure  to  the  grand  jurj'  of  confidential  communic-ations  between  members 
of  the  White  House  stuff  not  "inhibit"  the  candor  allegedly  essential  to  per- 
formance of  executive  functions,  whereas  disclosure  to  Congress,  according  to 
President  Nixon,  would  "weaken  and  compromise"  the  "candor  with  which  such 
advice  is  rendered?" 

Lest  it  be  thought  that  the  President's  instruction  to  appear  before  the  grand 
jury  was  a  matter  of  grace,  I  submit  that  no  man  is  immune  from  testifying  be- 
fore the  grand  jury  as  to  the  commission  of  a  crime.  If  a  meml>er  of  the  White 
House  staff,  for  example,  were  the  sole  witness  to  a  murder,  he  could  scarcely 
refuse  to  testify  on  the  ground  of  executive  privilege.  That  the  separation  of 
powers  interposes  no  obstacle  to  the  judiciary  is  immediately  apparent  from 
two  cases.  In  1953,  the  Supreme  Court  held  in  United  States  v.  Rei/nohls  that  the 
decision  whether  military  secrets  may  be  withheld  from  a  party  in  litigation 
cannot  be  left  to  the  caprice  of  an  administrator  but  is  for  the  determination  of 
the  courts.  Much  earlier  Chief  Justice  Marshall  held  on  the  Trial  of  Aaron  Burr 
that  President  Jefferson  could  be  required  to  furnish  to  a  defendant  in  a  criminal 
trial  a  letter  to  Jefferson  from  General  James  Wilkin.son.  Marshall,  who  had  heen 
a  vigorous  advocate  of  the  Constitution  in  the  Virginia  Ratification  Convention 
was  hardly  unaware  that  his  ruling  was  not  barred  by  the  separation  of  jjowers  : 
nor  can  it  be  presumed  that  in  1953  the  Supreme  Court  was  oblivious  to  that 
problem.  If  judicial  insistence  on  executive  disclosure  does  not  offend  against 
the  separation  of  powers.  Congress,  too,  is  not  barred. 

Let  us  now  return  to  inquiiy  as  a  prelude  to  impeachment,  bearing  in  mind 
that  the  Constitution  makes  express  provision  for  impeachment  of  "The  Presi- 
dent, Vice  President  and  all  civil  oflScers."  James  Iredell,  later  a  Justice  of  the 
Supreme  Court,  adverted  in  the  North  Carolina  Convention  to  the  maxim  that 
the  King  can  do  no  wrong,  and  exulted  in  the  "happier"  provision  which  made  the 
President  himself  triable.  The  President,  it  should  not  be  forgotten,  was  not 
looked  at  with  awe  but  with  apprehension.  Of  this  power  of  impeachment,  a 
Committee  of  the  House,  faithfully  reflecting  parliamentary  histoi-y,  stated  in 
1843  that: 

"The  President  himself,  in  the  discharge  of  his  most  independent  functions,  is 
subject  to  the  exercise  of  this  power — a  power  which  implies  the  right  of  inquiry 
on  the  part  of  the  House  to  the  fullest  and  most  unlimited  extent." 

Since  the  Constitution  expressly  provides  for  impeachment  of  the  President 
since  historically  inquiry  may  precede  impeachment.  President  Nixon  errs  in 
asserting  that  "the  manner  in  which  the  President  exercises  his  assigned  execu- 
tive powers  is  not  subject  to  questioning  by  another  branch  of  the  Government." 
Even  the  headstrong  Andrew  Jackson  acknowledged  that : 

"Cases  may  occur  in  the  course  of  (Congress)  proceedings  in  which  it  may  be 
indispensable  to  the  proper  exercise  of  its  power  that  it  should  inquire  or  decide 
upon  the  conduct  of  the  President  or  other  public  officers,  and  in  every  case  its 
constitutional  right  to  do  so  is  cheerfully  conceded." 

Consequently,  Mr.  Nixon's  argument  that  "If  the  President  is  not  subject  to 
.such  questioning,  it  is  equally  appropriate  that  members  of  his  staff  not 
be  so  questioned  for  their  roles  are  in  effect  an  extension  of  the  President'"  falls 
to  the  ground.  Moreover,  since  "all  civil  officers"  are  impeachable  by  the  terms  of 
the  Constitution,  they  are  subject  to  inquiry  without  the  leave  of  the  President. 
Impeachment,  said  Ellas  Boudinot  in  the  First  Congress— that  almost  "ad- 
iourned  session"  of  the  Constitutional  Convention,  enables  the  House  "to  pull 
"down  an  improper  officer,  although  he  should  be  supported  by  all  the  power  of 
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the  Executive."  The  point  was  made  again  and  again,  among  others,  by  Abraham 
Baldwin,  a  Framer.  English  history  affords  no  instance  where  Parliament  was 
required  to  seek  leave  of  a  Minister  for  the  appearance  of  a  subordinate ;  and  the 
imposition  of  such  a  condition  by  the  President  has  no  historical  warrant. 

Aly  search  of  the  .several  Convention  records,  let  me  repeat,  turned  up  not 
a  shred  of  evidence  that  the  President  was  emiwwered  to  withhold  any  informa- 
tion from  the  Congress.  One  constitutional  provision,  in  fact,  speaks  against 
it.  The  Framers  authorized  secrecy  in  only  one  case,  and  then  by  Congress,  not 
the  President.  Congress  is  required  to  keep  and  publish  Journals  except  "such 
part  as  may  in  their  (each  House's)  judgment  require  secrecy."  This  provision 
encountered  rough  going,  being  harshly  criticized  by  James  Wilson.  George 
Mason.  Elbridge  Gerry,  Patrick  Henry  and  also  by  Jefferson.  To  allay  fears 
of  this  secrecy  provision,  proponents  explained  that  it  had  very  restricted  scope. 
So,  John  Marshall  stated  in  Virginia  that  the  debates  "on  the  propriety  of 
declaring  war"'  and  the  like,  could  not  be  conducted  "in  the  open  fields,"  and 
said.  "In  this  plan,  secrecy  is  only  to  he  used  when  it  would  be  fatal  and  pernicious 
(o  publish  the  schemes  of  government." 

Jn  light  of  the  denial  of  limitless  power  to  conceal  to  the  "legislative  author- 
ity"— which  Madison  said  "necessarily  predominates"  in  "rejmblican  govern- 
ment'"— how  can  an  intention  be  derived  of  an  impUed  grant  to  the  executive 
of  power  to  keep  anything  and  everything  secret?  Rather,  as  the  Supreme  Court 
held  in  analogous  circumstances,  the  express  authorization  for  limited  discretion- 
ary .secrecy  by  Congress  and  the  omission  to  make  similar  provision  for  the 
President  indicates  an  intention  to  withhold  such  authority  from  him.  What 
might  momentarily  be  concealed  from  the  public  by  Congress  had  to  be  divulged 
by  the  President  to  Congress,  if  that  senior  partner  in  government  was  to 
participate  in  making  the  momentous  decisions  which  alone  were  to  be  kept 
secret.  Marshall's  limitation  of  the  express  secrecy  provi-sion  to  "fatal  and 
pernicious"  publications  renders  laughable  the  wholesale  executive  claim  to 
.secrecy  for  communications  between  several  million  subordinates  in  the  executive 
department. 

ir 

Before  I  examine  the  pseudo-"precedents"  on  which  administration  spokesmen 
base  their  claim  of  executive  privilege,  it  should  be  noted  that  there  is  a  long 
line  of  Congressional  precedents,  solidly  based  on  the  investigatory  power  of 
Parliament  and  unequivocally  asserted  in  plenary  terms. 

President  Nixon  tells  us  that  executive  privilege  "was  first  invoked  by  Washing- 
ton." Preliminarily,  the  first  use  of  the  phrase,  so  far  as  I  could  find,  occurred 
in  a  private  litigation  in  1958.  An  independent  search  by  Professor  Arthur 
Schlesinger  likewise  turned  up  no  use  of  the  phrase  prior  to  the  Eisenhower 
Administration,  scarcely  testimony  of  a  well-established  doctrine.  There  were 
two  incidents.  First,  there  was  the  1792  inquiry  into  the  disastrous  St.  Clair 
expedition  against  the  Indians;  Washington  turned  over  all  the  documents; 
"not  even  the  ugliest  line  in  the  flight  of  the  beaten  troops  was  eliminated," 
states  his  biographer,  Douglas  Freeman. 

Executive  reliance  on  St.  Clair  is  based,  not  on  refusal,  of  the  documents, 
but  on  Jefferson's  notes  of  a  Cabinet  meeting  at  which  it  was  agreed  that  the 
"house  was  a  grand  inquest,  therefore  might  institute  inquiries,"  but  that  the 
President  had  discretion  to  refuse  papers  "the  disclosure  of  which  would  injure 
the  public."  These  notes  are  not  reconcilable  with  the  1789  Act  which  Washington 
had  earlier  signed,  and  which  permitted  unqualified  inquiry.  AVhat  little  prece- 
dential value  may  attach  to  the  notes  vanishes  when  it  is  considered  that  only 
four  years  later  Washington  himself  did  not  think  to  invoke  the  St.  Clair 
"precedent"  in  the  Jay  Treaty  case  upon  which  the  Executive  next  relies,  and 
instead  stated  his  readiness  to  supply  information  to  which  ever  House  had  a 
"right",  such  as  the  Senate  had  to  treaty  documents. 

Jefferson's  notes  did  not  find  their  way  into  the  government  files :  there  is  no 
evidence  that  the  meditations  of  the  Cabinet  were  ever  disclosed  to  Congress. 
Indeed,  it  would  have  been  most  impolitic  and  unsettling  to  excite  the  House  by 
a  claim  of  discretion  to  withhold  when  all  the  required  information  was,  in  fact, 
turned  over.  The  notes  were  found  among  Jefferson's  papers  after  his  death  and 
published  many  years  later,  under  his  "Anas,"  what  he  described  as  "loose  scraps" 
and  "unofficial  notes."  There  this  "precedent"  slumbered  until  it  was  exhumed  by 
Mr.  Rogers  in  1957.  Some  precedent ! 
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Time  does  not  permit  me  to  show  that  Jefferson,  who  unlil^e  Rogers,  turned  to 
English  precedents  for  tlie  scope  of  the  executive  power,  was  mistaken  in  liis 
reading  of  some  remarks  in  the  Walpole  proceedings  of  1742.  It  must  suiEce  to 
say  that  William  Pitt  more  accurately  reflected  the  state  of  English  law  in  those 
proceedings : 

"We  are  called  the  Grand  Inquest  of  the  nation,  and  as  such  it  is  our  duty  to 
inquire  into  every  step  of  public  management,  either  abroad  or  at  home,  in  order 
to  see  that  nothing  is  done  amiss." 

And  so  it  remained,  as  Justice  Coleridge  stated  in  1S45  : 

"That  the  Commons  are,  in  the  words  of  Lord  Coke,  the  general  inquisitors  of 
the  realm,  I  fully  admit  *  *  *  it  would  be  difficult  to  define  any  limits  by  which 
the  subject  matter  of  their  inquiry  may  be  I)ounded  *  *  *  they  may  inquire  into 
everything  which  concerns  the  public  weal  for  them  to  know ;  and  themselves, 
I  think,  are  entrusted  with  the  determination  of  what  falls  within  that  cate- 
gory." 

The  second  Washington  "precedent"  is  his  refusal  to  turn  over  the  Jay  Treaty- 
papers  to  the  House.  He  had  delivered  them  to  the  Senate  but  refused  them  to 
the  House  because,  he  said,  the  House  had  no  part  in  treaty-making  and  hence 
no  "right"  to  the  papers.  He  emphasized,  however,  that  he  had  no  disposition  to 
withhold  "any  information  *  *  *  which  could  be  requested  of  him  as  a  right,"  a 
repudiation  of  Jefferson's  "discretion  to  withhold." 

And  as  an  example  of  a  "right"  to  require  documents  (which  explains  his 
delivery  to  his  partner  in  treaty-making,  the  Senate)  he  instanced  impeachment; 
but  stated  that  "It  does  not  occur  that  the  inspection  of  the  papers  asked  for 
can  be  relative  to  any  purpose  under  the  cognizance  of  the  House  of  Representa- 
tives except  that  of  impeachment;  which  the  resolution  has  not  expressed." 
This  put  the  cart  before  the  horse ;  it  required  the  House  to  prejudge  the  ease,, 
to  "purpose"  impeachment  before  it  inquired  whether  there  was  just  cause. 
Then,  too,  the  procedure  required  for  impeachment  was  left  to  the  House,  for 
to  it  was  given  "the  sole  power  of  impeachment,"  so  that  Washington  invaded 
the  House's  prerogative  in  suggesting  a  decision  to  impeach  must  precede  in- 
quiry. Nonetheless,  here  Washington  recognized  what  parliamentary  practice 
teaches,  that  inquiry  was  auxiliary  to  impeachment  and  could  even  reach  an 
ambassador  plenipotentiary.  Chief  Justice  Jay. 

A  Washington  precedent  that  sheds  more  light  on  President  Nixon's  invoca- 
tion of  executive  privilege  to  shield  his  counsel,  John  Dean,  from  inquiry  as  to 
his  knowledge  of,  or  participation  in  the  "Watergate"  conspiracy,  is  the  Hamilton 
incident.  When  Washington  learned  that  an  investigation  into  the  conduct  of 
his  "intimate  adviser,"  Alexander  Hamilton,  his  Secretary  of  the  Treasury,  was 
rumored,  Washington  stated : 

"No  one  .  .  .  wishes  more  devoutly  than  I  do  that  (the  allegations)  may  be 
probed  to  the  bottom,  be  the  result  what  it  may." 

Washington  would  have  welcomed,  not  thwarted,  the  interrogation  of  Mr. 
Dean. 

Following  Washington's  example.  President  Polk  stated  in  1846  : 

"If  the  House  of  Representatives,  as  the  grand  inquest  of  the  nation,  should 
at  any  time  have  reason  to  believe  that  there  has  been  malversation  in  office  *  *  * 
and  should  think  proper  to  institute  an  inquiry  into  the  matter,  all  the  archives 
and  papers  of  the  Executive  Department,  public  or  private,  would  be  subject 
to  the  inspection  and  control  of  a  committee  of  their  body,  and  every  facility  in 
the  power  of  the  Executive  be  afforded  them  to  prosecute  the  investigation." 

This,  it  will  be  recalled,  was  also  the  view  of  President  Jackson. 

It  would  be  stale  and  unprofitable  to  rehearse  subsequent  presidential  asser- 
tions of  a  right  to  withhold  information  from  Congress,  for  the  last  precedent 
stands  no  better  than  the  first.  Bare  assertion,  even  if  oft-repeated,  can  no  more 
create  power  than  the  President  can  lift  himself  by  his  bootstraps.  As  the  Supreme 
Court  stated  in  the  Steel  Seizure  Case,  "That  an  unconstitutional  action  has 
been  taken  before  surely  does  not  render  the  same  action  any  less  unconstitutional 
at  a  later  date." 

Let  us  rather  focus  on  that  branch  of  executive  privilege  which,  according  to 
President  Nixon,  was  "designed  to  protect  communications  within  the  executive 
branch"  and  is  allegedly  "rooted  in  the  Constitution."  When  Assistant  Attorney 
General  William  H.  Rehnquist  appeared  before  Congress  in  1971,  the  instances  he 
cited  for  the  refusal  of  the  President's  "intimate  advisers  to  appear"  went  back 
no  farther  than  the  Truman  Administration.  These  refusals,  said  he,  were  based 
on  the  principle  that  the  advisers  "ought  not  to  be  interrogated  as  to  conversa- 
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tions  *  *  *  with  the  President."  Be  it  assumed  that  communications  between  the 
Preisident  and  members  of  his  Cabinet  enjoy  constitutional  shelter — by  no  means 
an  incontrovertible  assumption — and  that  still  does  not  stretch  to  communications 
between  several  million  subordinate  employees. 

What  the  President  conceives  to  be  "rooted  in  the  Constitution"  is  in  fact 
first  met  in  195-'/,  when  I'resident  Eisenhower  sought  to  ward  oil"  Senator  Mc- 
Carthy's savage  attacks  on  Army  personm^  by  a  directive  that  communications 
between  employees  of  the  Executive  branch  must  be  withheld  from  Congress  so 
that  they  may  "be  completely  candid  in  advising  with  each  other."  Overnight  this 
"doctrine"  was  expanded  to  shelter  mismanagement,  conflicts  of  interest  such  as 
led  the  Supreme  Court  to  set  aside  the  Dixon-Yates  contract,  inexplicable  selection 
of  low  bidders,  etc.,  etc.  A  detailed  account  of  the  rank,  jungle-like  growth  of  the 
"candid  interchange"  doctrine  in  the  Eisenhower  years  is  to  be  found  in  Clark 
Mollenhof,  Washington  Cover-Up. 

It  is  strange  doctrine  that  the  acknowledged  power  to  probe  "corruption,  in- 
eflBciency  and  waste"  does  not  extend  to  "candid  communications"  which  are  often 
at  the  core  of  such  misconduct.  Had  that  doctrine  prevailed,  many  an  investiga- 
tion of  corruption  and  maladministration,  c.(j..  Teapot  Dome,  would  have  been 
stopi>ed  in  its  tracks.  Congress,  declared  the  Supreme  Court  in  McGrain  v. 
Daughcrty,  may  investigate  "the  administration  of  the  Department  of  Justice  *  *  '• 
and  particularly  the  Attorney  General  and  his  assistants."  To  shield  communica- 
tions between  suspected  malefactors  from  such  inquiry  would  go  far  to  abort  in- 
vestigation. 

As  a  Congressman  in  19.j4.  President  Nixon  protested  against  Truman's  in- 
struction to  withhold  an  FBI  letter,  saying,  "That  would  mean  that  the  I'resident 
could  have  arbitrarily  issued  an  Executive  order  in  the  (Bennet)  Myers  case,  the 
Teapot  Dome  case  *  *  *  denying  the  Congress  *  *  •••  information  it  needed  to  con- 
duct an  investigation  of  the  executive  department." 

Eisenhower's  claim  that  "candid  interchange"  among  subordinates  is  an  in- 
dispensable condition  of  good  government  is  an  unproven  assumption.  It  is  dis- 
proved by  the  fact  that  his  withholding  on  that  ground  of  information  respect- 
ing alleged  maladministration  or  foreign  aid  in  Peru  was  immediately  counter- 
mundt'd  by  President  Kennedy,  with  tlie  salutary  result  that  exposure  led  to 
correction,  not  to  the  toppling  of  administrative  towers.  Both  the  Kennedy 
and  Johnson  Administrations  sharply  whittled  down  claims  of  executive  privilege 
with  no  noticeable  ill  effects  on  administration. 

In  England,  "candid  interchange"  was  laughed  out  of  court  by  the  House  of 
Lords  in  Conway  v.  Brimmer  (196.S).  Against  the  debatable  assumption  that 
fear  of  disclosure  may  inhibit  "candid  interchange,''  there  is  the  proven  fact  that 
such  interchanges  have  time  and  again  served  as  a  vehicle  of  corruption  and  mal- 
versation, so  that,  to  borrow  from  Lord  Morris,  "a  greater  measure  of  prejudice 
to  the  public  interest  would  result  from  their  non-production."  Can  the  costs 
of  sui)pressing  the  Pentagon  Papers  be  weighed  in  the  scales  with  preserva- 
tion of  confidences  Itetween  subordinates?  Disclosure  to  Congress  and  the  people 
of  reports  about  the  untrustworthiness  of  and  lack  of  internal  support  for  a 
succession  of  Saigon  satraps,  of  bleak  intelligence  estimates,  of  growing  pessi- 
mism in  the  inner  circle  about  the  outcome  of  the  Vietnam  invoh'ement.  might 
have  enabled  Congress  to  weigh  the  mountainous  costs  against  the  increasingly 
doubtful  benefits  of  the  accelerating  escalation. 

The  issue  posed  by  President  Nixon's  claim  for  immunity  for  Messrs.  Henry 
Kissinger,  Peter  Flanigan.  and  John  Dean  on  the  basis  of  mere  membership 
in  the  White  House  staff  calls  for  comment. 

You  will  recall  that  Assistant  Attorney  General  Rehnquist  went  no  further 
than  to  say  that  the  "intimate  advisers"  of  the  President  "ought  not  to  be  inter- 
rogated as  to  conversations  .  .  .  with  the  President."  On  practical  grounds,  it 
may  lie  desirable  to  shield  such  conversations  from  Congressional  inquiry,  and 
Congress  itself  generally  has  not  insisted  on  their  disclosure.  But  it  does  not 
follow  that  there  is  a  constitutional  basis  for  the  withholding  claim  Indeed 
Mr.  Dean  himself  wrote  on  April  20,  1972,  that : 

"The  precedents  indicate  that  no  recent  President  has  ever  claimed  a  'blanket 
immunity'  that  would  prevent  his  assistants  from  testifying  before  the  Congress 
on  any  subject." 

Such  a  claim  wotild  be  without  historical  foundation. 

"Pernicious  advice"  to  the  King  by  his  Ministers  was  a  repeated  cause  for 
imi>eachment ;  and  Francis  Corbin  in  the  A'irginia  Convention,  Henrv  Pendleton 
in  the  South  Carolina  Convention,  and  James  Iredell  in  the  North  Carolina  Con- 
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vention,  alluded  to  such  "advice"  as  witliiu  the  scope  of  impeachment.  Given 
impeachable  "advice",  inquiry  whether  it  was  communicated  cannot  be  barred 
on  constitutional  grounds,  whatever  may  be  the  merits  of  the  practical  arguments 
for  confidentiality.  Practical  desiderata  cannot  be  converted  into  constitutional 

dogma. 

In  a  dictum  in  Marbury  v.  Madison,  Chief  Justice  Marshall  stated  that  if 
anything  was  communicated  to  the  Attorney  General  in  confidence  by  the  Presi- 
dent, "he  was  not  bound  to  disclose  it."  Sitting  on  the  Trial  of  Aaron  Burr, 
Marshall  confined  that  dictum,  as  deputy  Attorney  General  Rogers  stated,  to 
non-disclosure  of  "communications  from  the  President,"  and  held  that  Burr 
was  entitled  to  have  a  letter  to  President  Jefferson  from  General  James  Wilkin- 
son, obliquely  confirming  the  right  of  inquiry  into  "advice". 

It  needs  to  be  emphasized  that  the  Marhury  dictum  is  altogether  irrelevant 
to  Congressional  inquiry.  That  was  a  suit  by  a  private  individual,  and  Marshall 
stated  that  the  "province  of  the  court  ...  is  not  to  inquire  how  the  execu- 
tive or  executive  oflScers  perform  their  duties."  Precisely  that  function,  how- 
ever, does  lie  within  the  province  of  the  legislature,  as  parliamentary  history 
makes  clear,  as  Montesquieu  and  James  Wilson  perceived,  and  as  the  Supreme 
Court  has  repeatedly  recognized.  In  sum,  there  is  no  historical  warrant  for 
the  claim  that  confidential  advice  to  the  President  is  shielded  from  Congres- 
sional inquiry  by  the  Constitution,  though  Congress  may  choose,  as  a  matter 
of  comity,  not  to  probe  into  such  advice. 

Information  is  the  blood  stream  of  democracy  ;  he  who  controls  it  controls 
our  destinies,  as  the  progressive  escalation  in  Vietnam  alone  should  teach.  I 
cannot  improve  on  President  Nixon's  1972  statement : 

"When  information  which  properly  belongs  to  the  people  is  systematically 
withheld  by  those  in  power  {e.g.,  the  facts  behind  the  Vietnam  escalation),  the 
people  soon  become  ignorant  of  their  own  affairs,  distrustful  of  those  who  man- 
age them  and  eventually  incapable  of  determining  their  own  destinies." 

The  people,  therefore,  have  an  immediate  stake  in  opening  all  channels  of 
information  to  Congress,  the  great  American  forum  of  national  debate. 

Ill 

The  Proposed  Bills 
(1)  S.858 

My  prime  diflSculty  with  S.  858  is  that  expressed  by  Congressman  John  E. 
Moss  about  the  predecessor  bill : 

"We  should  not  recognize  executive  privilege  in  any  statute.  I  don't  think  there 
is  any  constitutional  basis  for  executive  privilege  *  *  *  By  recognizing  execu- 
tive privilege  here  we  are  going  to  walk  into  a  trap." 

Hearings  on  executive  privilege  before  the  Subcommittee  on  Separation 
of  Powers,  Pp.  332-333  (1971).  Similar  views  were  expressed  by  Robert  F. 
Keller,  Deputy  Comptroller  General,  and  Professor  Norman  Dorsen,  id.,  at  304, 
310,  364-365.  The  bill  adds  nothing  to  the  existing  sheaf  of  Congressional  powers. 
If  an  official  declines  to  testify,  Congress  may  issue  a  subpoena;  ui)on  the  non- 
compliance with  the  subpoena  a  contempt  citation  can  be  used  for  enforcement. 

The  deference  expressed  in  §  306 (b;  to  a  claim  of  privilege  by  the  President 
means  that  in  virtually  every  Instance  he  will  rubber-stamp  his  approval  of  with- 
holding, as  he  did  in  1971. 

If  there  is  a  constitutional  basis  for  executive  privilege.  §  306(c)  invades  a 
presidential  prerogative  by  seeking  to  decide  the  scope  of  the  privilege.  That 
function  would  be  for  the  courts.  Again,  the  provision  that  the  Committee  "wiU 
determine  whether  the  assertion  of  executive  privilege  is  well  taken"  consti- 
tutes implicit  recognition  of  a  doctrine  of  indeterminate  scope. 

A  fund-cut-off  provision  such  as  §  307(f)  may  well  prove  ineffectual.  In  1960, 
the  Porter  Hardy  House  Committee  sought  information  about  rumored  malad- 
ministration of  foreign  aid  in  Peru,  which  proved  true  in  the  event.  Congress 
enacted  a  cut-off  after  Presidential  refusal  to  furnish  information  on  ground 
of  executive  privilege.  Thereupon,  Attorney  General  Rogers  rendered  an  opinioT^ 
to  Eisenhower  that  he  could  disregard  such  cut-offs  on  the  ground  that  they 
imposed  an  unconstitutional  condition  on  disbursement  of  an  appropriation. 
Eisenhower  then  ordered  the  Secretary  of  the  Treasury  to  disregard  the  cut- 
offs and  to  disburse  the  funds,  any  funds,  to  Foreign  Aid.  The  incident  is 
described  with  accompanying  documents  in  Clark  Mollenhof,  Washington  Cover- 
Up.  In  a  word,  a  cut-off  may  be  defied,  and  this  would  require  submission  of 
the  issue  to  the  courts.  The  provision,  therefore,  defers  an  inescapable  con- 
frontation. 
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(2)  Joint  Res.  12 

My  difficulties  with  S.  sr,s  aic  duplicated  by  S.J.  Res.  Tl.  Line  2  of  P.  2  also 
le.ifitimates  and  providf's  for  a  claim  of  executive  privilege  I»y  tlie  Pre.^ident.  On 
my  view  that  executive  privilege  is  a  con.^titutional  myth,  the  provision  for  a 
hearing  on  whether  the  President's  chiiui  is  well-founded  is  gratuitious.  If,  on  the 
other  hand,  it  is  indeed  "rooted  in  the  Constitution,"  it  is  for  the  courts,  not  the 
Congi-ess,  to  determine  its  limits.  And  in  any  event,  I  suggest  that  a  Committee 
would  lie  well-advised  to  derermiiie  before  the  matter  gets  escalated  whether  it 
has  a  legitimate  claim  for  Infornuition. 

Existing  law  provides  that  a  witness  who  declines  to  appear,  he  tlie  cause 
what  it  may,  can  i)e  seiwed  with  a  subpoena;  if  the  recalcitrant  persists  in  his 
declination,  the  Committee  may  submit  the  case  to  the  Senate,  so  that  again, 
§  2  is  sui>ei'fluous. 

(P,)  S.  11. ',2 

The  amendments  to  the  Freedom  of  Information  Act  are  l>adly  needed  if  only 
to  overcome  interminal)le  bureaucratic  stallings.  Then,  too,  the  decision  in  tlie 
Patsy  Mink  case  made  necessary  express  pi'ovision  to  empower  the  courts  to 
have  the  last  vrord  as  to  whether  the  information  sought  to  be  withheld  under 
tlie  exemptions  for  matters  of  national  defen.se  or  foreign  policy  and  for  intra- 
and  inter-agency  communications  (  S  r).")2(  b)  (1)  and  (5))  may  be  witliheld.  As 
you  know,  such  is  the  bureaucratic  addiction  to  secrecy  that  any  permission 
to  witldiold  becomes  a  blank  check  that  is  greatly  overdrawn.  In  the  parallel 
di.scovery  practice  of  the  courts,  the  courts  are  the  final  arbiter  as  to  the  right 
of  the  executive  to  withhold  information  from  a  litigant.  I  cannot  believe  that 
a  .I'ud.se  is  less  to  be  tiiisted  with  a  determination  of  what  must  be  kept  secret 
than  a  bureaucrat. 

Let  me  also  call  your  attention  to  the  need  to  disavow  an  incautious  statement 
contained  in  both  the  Senate  and  House  reports  on  the  FOIA.  The  Committees 
permitted  the  agencies  to  sell  them  a  bill  of  goods  and  incorporated  a  statement 
that  the  disclosure  of  "candid  interchanges"  would  inhibit  free  and  fniuk 
discussion  among  officials  of  the  executive  branch.  That  statement  has  been 
seized  upon  by  the  courts,  even  in  private  litigation :  and  in  due  course  it  must 
paralyze  efforts  to  obtain  information.  You  know  at  first  hand  how  crippling 
this  "candid  interchange"  claim  has  been  in  the  field  of  executive  privilege.  I 
would,  therefore,  urge  that  the  reports  on  the  proposed  amendment  state  that 
tlie  prior  "candid  interchange"  statements  were  made  in  deference  to  agency 
opinion,  and  that  experience  has  demonstrated  that  they  were  mistaken  and 
are  now  specifically  repudiated.  Let  me  emphasize,  if  disclosure  to  the  pul)lic 
would  inhibit  "candid  interchange"  in  the  executive  branch,  by  parity  of  reason- 
ing, disclosure  to  Congress  would  have  the  same  efEect.  You  have  furnished  am- 
munition to  the  opposition. 

Above  all,  matters  of  discovery  in  the  courts,  of  FOIA,  of  executive  privilege 
are  interrelated  and  cannot  lie  considered  in  isolation.  The  bureaucratic  infatua- 
tion with  seci-ecy  pervades  all  three. 

A[r.  Bf.rger.  Xow.  I  hold  myself  open  for  your  questions,  because 
thcit  ahyays  illuminates  things. 

Senator  Kennedy.  On  this  point  that  you  are  talking  about,  the 
balance  between  re^orying  technical  things  and  things  that  the  Con- 
gress has  a  right  to  kno>v,  what  are  the  safeguards  that  you  are  put- 
ting in  there? 

Is  it  just  the  restraint  of  the  Congress  concerning  the  type  of  infor- , 
mation  that  is  required  ? 

Mr.  Bergee.  I  would  suggest  to  you,  Mi-.  Chainnan,  that  that  should 
be  codified,  because  it  will  \yin  you  a  great  deal  of  respect,  and  not 
as  a  question  of  lack  of  constitutional  power  to  go  that  far,  but  just 
as  a  matter  of  decency  and  good  judgment.  And  I  may  say.  \vhere 
somel)ody  is  yilined,  today  the  courts  are  also  opened  under  the  right 
to  privacy.  But  if  you  blast  a  man  to  perdition  and  then  he  goes  into  a 
court  and  gets  vindication  2  years  later 

Senator  Kennedy.  Have  you  published  anything  along  those  lines, 
Professor  ? 
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Mr.  Berger.  I  haven't  really  worked  on  that  in  detail,  but  I  would 
be  pleased  to 

Senator  Kennedy.  Would  you  work  with  this  group  here  in  attempt- 
ing to  develop  some  legislation  ? 

Mr.  Berger.  I  could  mention  for  the  record  three  things.  I  think  one 
is  respecting,  as  you  have  respected  in  the  past,  the  conversations 
between  the  President  and  General  Bradley,  for  instance. 

I  would  also  seek  to  avoid  the  dissemination  of  raw  files.  You  should 
have  a  mechanism  witliin  the  Senate  so  that  nothing  is  disseminated 
that  contains  that  sort  of  material. 

And  I  would  say  that  you  ought  to  employ  your  senatorial  powers 
to  censure  a  Senator  who  breaks  your  rules.  You  only  will  gain  respect 
for  your  function  if  you  conduct  it  in  a  respectable  fashion. 

I  want  to  say  one  thing  before  I  close. 

This  whole  pernicious  doctrine  of  candid  interchange — and  I  have 
to  differ  with  my  esteemed  colleagues — the  notion  that  disclosure  will 
inhibit  advice  on  all  the  tiers,  I  don't  mind  tlie  close  confidence  of  the 
highest  levels,  but  when  you  extend  it  to  the  portions  that  are  being- 
filtered  up  between  three  or  four  or  five  levels,  that  troubles  me.  I  want 
to  say  first,  it  is  a  nonproven  assumption  disproved  by  the  fact  that 
a  great  deal  of  information  is  in  fact  turned  over:  the  bulk  of  it 
Kleindienst  claims  is  turned  over.  A  lot  of  that  contains  confidential 
communications  so  the  communicators  are  not  inhibited.  Kennedy,  the 
moment  he  took  office,  turned  over  the  very  "candid  interchange"  tliat 
Eisenhower  had  refused  under  the  opinion  of  Attorney  Gentn-al 
Rogers. 

And  the  House  of  Lords  in  IDR!^  laughed  the  whole  doctrine  out  of 
court — ^they  said  anybody  of  ordinary  fortitude  must  be  expected  to 
render  an  o]3inion  without  fear  of  future  disclosure — doctors,  lawyers, 
others  do  it  all  tlie  time.  In  antitrust  files  there  are  lawyer's  opinions, 
which  may  prove  embarassing  when  disclosed.  iVnd  this  candid  inter- 
change, by  the  way,  is  of  very  recent  vintage,  1954;  it  hasn't  got  a 
single  precedent  in  American  history  for  it,  let  alone  English  history. 
And  don't  sanctify  it. 

Senator  Kennedy.  Senator  IMuskie  ? 

Senator  Muskie.  Professor  Berger.  T  think  that  one  point  that  is 
implicit  in  what  you  said  to  us  is  that  althono-h  we  h^.re  a  tripartite 
government  of  three  branches,  that  the  most  fundamental  of  the  pow- 
ers involved  is  the  power  to  make  the  laws.  Tt  is  that  power  that  the 
people  began  to  carve  out  from  the  powers  of  the  king  going  back  to 
King  John.  Thp  most  fundamental  of  tliese  powers  is  the  power  to 
make  the  law.  The  courts  have  the  power  to  applv  them,  the  executive 
has  the  power  to  execute  them,  but  only  the  Congress  has  the  power  to 
make  them.  And  surely,  as  an  attribute  of  this  most  fundamental  of 
the  powers,  there  must  be  the  power  to  inquire,  and  that  is  what  Mr. 
Klf^indienst  simply  doesn't  understand. 

Mr.  Berger.  May  I  elaborate  on  what  you  have  just  said. 

The  constitutional  distribution  of  powers  tells  that  in  most  eloquent 
terms.  For  example,  all  the  war  powers  that  the  Founders  gave  to  the 
President  are  given  by  three  little  words:  Commander-in-Chief.  And 
that  merelv  means  the  power  of  a  "first  greneral,"  as  Hamilton  said.  All 
the  rest,  were  given  to  the  Congrress.  Time  and  asrain  you  see  the  tre- 
mendous galaxy  of  powers  conferred  in  Congress,  not  the  President. 
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The  power  of  the  President  Avas  deemed  lar<iely  a  power  to  execute  the 
laws.  And  then  the  Framers  stepped  outside  the  President's  powers 
and  gave  him  the  CoiTmiander  in  Chief  power,  plus  the  riglit  to  receive 
ambassadors,  and  to  appoint  ambassadors  with  the  consent  of  the 
Senate,  the  very  smallest  poAvers.  And  finally,  Madison  said,  in  a  re- 
publican form  of  government  the  legislature  necessarily  predominates. 
You  are  the  senior  partner.  Yet  time  and  again  you  have  a  fellow 
like  Secretary  Laird  telling  you,  "I  don't  think  it  is  in  the  national 
interest  for  you  to  have  the  Pentagon  papers."  He  treats  you  like  an 
office  boy.  And  you  will  be  treated  that  way  until  you  get  up  on  your 
hind  legs  and  kick  him  in  the  slats. 

Senator  Muskie.  We  need  to  got  another  ]\Iagna  Carta. 

Mr.  Berger.  Xo  ;  you  have  it.  When  I  say  that,  I  am  not  oblivious  to 
the  tremendous  pressures  on  Congress.  Nevertheless,  there  is  a  momit- 
ing  tide.  And  thank  God  Senator  Ervin  is  grabbing  hold  of  what  I 
think  is  the  best  case  you  have  had  in  yeai-s.  I  think  if  tJiere  is  eA'er 
a  case  that  will  stink  in  the  nostrils  of  the  court,  it  is  the  attempt  to 
shield  Dean  from  further  inquiry.  Pui'sue  it. 

Senator  Muskie.  We  are  glad  to  get  that  perspective  this  morning. 

Mr.  Chairman,  yesterday  Mv.  Berger,  who  lias  enliglitened  us  all, 
offered  to  debate  in  public  with  Senator  Goldwater's  counsel,  or  any 
advocate  of  his  choosing,  the  subject  of  the  legal  flaws  of  the  Attorney 
General's  1958  memoj-andum  on  executive  privilege  I  would  hope  that 
the  challenge  is  accepted. 

And  I  would  like  to  ask.  that  there  be  included  in  the  record  ^.Ir. 
Berger's  letter  to  the  Washington  Post  yesterday  in  which  he  laid 
doAvn  that  challenge,  so  that  we  may  have  it. 

[The  exchange  of  letters  referred  to  follows :] 

[Letter  from  the  Washington  Post,  Apr.  5,  1973] 

Executive  Privilege 

George  Lardner's  article  on  executive  privilege  (March  25),  citing  Professor 
Itaoul  Berger's  articles  on  the  subject,  demands  a  response.  Lardner  and  Berger 
label  a  1958  memo  by  then  Attorney  General  Rogers  as  being  loaded  with  "the 
most  amazing  contradictions  and  inconsistencies."  This  attribution  would  more 
fittingly  apply  to  the  Lardner-Berger  writings. 

For  exami)le.  among  the  so-called  contradictions  in  the  Rogers'  memo  is  a 
reference  to  a  1789  law  making  it  the  duty  of  the  Secretary  of  the  Treasury  to 
give  information  to  Congress.  This  is  said  to  conflict  with  the  memo's  assertion 
that  Congress  cannot  compel  heads  of  departments  to  give  up  papers  and  informa- 
tion. But  there  is  no  inconsistency  here  because  the  1789  law  has  never  been 
c(tnsidered  as  imposing  a  requirement  on  the  Secretary.  Rather,  as  Berger  him- 
self testified  at  a  Senate  hearing,  with  this  act  the  first  Congress  was  '"con- 
cerned with  warding  off  Hamilton's  ofiiciousness."  Berger  explained.  "'The  pro- 
vision for  a  call  for  information  was  merely  designed  to  bar  Hamilton's  un- 
sotight  intrusions."  The  provision  was  drafted  by  Hamilton  who  hoped  he  could 
impose  his  advice  on  Congress  at  will. 

As  to  the  issuance  of  a  subpoena  to  President  Jelferson  during  the  Burr 
treason  trial,  it  is  amazing  that  Lardner  and  Berger  would  cite  a  case  con- 
cerning the  production  of  evidence  to  a  private  party  in  a  judicial  proceeding  as 
authority  for  compelling  executive  officers  to  testify  in  the  supercharged  political 
arena  of  a  congressional  hearing.  In  judicial  litigation  to  which  the  govern- 
ment is  a  party,  the  government  is  never  required  to  make  disclosure.  It  can 
drop  the  prosecution  of  a  suit  or  settle  the  case.  Tlie  Rogers  memo  correctly  re- 
jects the  Burr  case  as  unrelated  to  congressional  inquiries. 
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Nor  has  President  Nixon  asserted  any  "blanket  immunity"  for  he  has  ex- 
pressly stated  his  policv  of  invoking  the  privilege  only  "on  a  case-by-case  basis." 
The  truth  is  Lardner  did  not  quote  Berger's  most  illuminating  statement,  which 
is  his  admission  that  "over  the  years  the  vast  bulk  of  congressional  requests  for 

information  have  met  with  compliance  .  .  ." 

J.  Terry  Emerson, 
Counsel  to  Senator  Barry  Goldicatcr. 

Washington. 

[Letter  from  the  Washington  Post,  Apr.  12,  197.3] 

Inteepketing  Executive  Privilege:  The  Case  Against  the 
••Rogers  Memorandum"  ^ 

J  Terry  Emerson,  counsel  to  Senator  Barry  Goldwater,  would  refute  (Letters, 
April  3)  my  charge  that  Attorney  General  Rogers'  195S  memorandum  on  execu- 
tive privilege  is  loaded  with  "most  amazing  contradictions  and  inconsistencies." 
That  charge,  he  opines,  is  "more  fittingly  applied"  to  my  critique.  For  example, 
Rogers'  reference  to  a  "1789  law  making  it  the  duty  of  the  Secretary  of  the 
Treasury  to  give  information  to  Congress  cannot  compel  heads  of  departments 
to  give  "up  papers  and  information."  The  contradiction  is  self  evident ;  on  the 
one  hand,  said  Rogers,  Congress  did  impose  a  duty  by  the  17S9  Act  to  give  in- 
formation to  Congress ;  on  the  other  hand,  he  said.  Congress  cannot  compel  the 
department  heads  to  give  it.  Drafted  by  Alexander  Hamilton,  enacted  by  the 
First  Congress,  and  signed  by  President  Washington,  the  act  can  scarcely  be 

called  unconstitutional.  .       ^,    ^  ..^, 

Mr  Emerson  would  explain  the  contradiction  away  by  arguing  that  there  is 
no  inconsistencv  here  because  the  1799  law  has  never  been  considered  as  im- 
posing a  requirement  on  the  Secretary."  (italics  added).  But  Mr.  Rogers  himself 
read  the  Act  to  impose  such  a  requirement,  "a  duty."  Then  too,  the  statute  speaks 

for  itself :  ,.^  .,     .       .    „ 

"It  shall  be  the  dutv  of  the  Secretary  of  the  Treasury  .  .  .  [to]  give  mtorma- 
tion  to  either  house  of  the  legislature  .  .  .  respecting  all  matters  .  .  .  which  per- 
tain to  his  office.  .  ,  ^      ^    j,  .,       ^  t.   i. 

(With  Nixonian  aplomb  Mr.  Emerson  reads  the  statute  right  out  of  the  statute 
'books  •  "it  has  never  been  considered  as  imi>osing  a  requirement  on  the  Secre- 
tary." A  clear  statutory  mandate  is  not  so  easily  dispatched.  Moreover,  in  18o4, 
Attornev  General  Caleb  Gushing  advised  the  President  that : 

"By  express  provision  of  law,  it  is  made  the  duty  of  the  Secretary  of  the 
Treasury  to  communicate  information  to  either  House  of  Congress  when  de- 

sired  .  . ." 

It  does  not  explain  away  Rogers'  internal  contradictions  to  argue  that  the  Act 
was  "concerned  with  warding  off  Hamilton's  officiousness."  Whatever  the  origin 
of  the  Act,  both  Rogers  and  Gushing  stated  that  it  does  impose  a  duty,  a  state- 
ment then  contradicted  by  Rogers.  ..    ,„      ^^       Tvr 

"Nor  has  President  Nixon  asserted  any  'blanket  immunity,  states  Mr. 
Emerson  INIr  Nixon's  Marsh  12  statement  that  it  is  "•appropriate  that  mem- 
bers of  ins  staff  not  be  so  questioned,"  constitutes  a  claim  of  "blanket  im- 
munity" for  his  staff,  a  claim  denied  by  John  Dean  himself  on  April  20,  19(2: 
no  President  has  "ever  asserted  a  claim  that  presidential  aides  have  blanket  im- 
munity from  testifying  before  Congress  on  any  subject."    (Washington  Post, 

March  '^6  p    \— 23  ) 

^  But  enough ;  it  would  tax  the  patience  of  your  readers  and  needlessly  con- 
sume space  to  dwell  on  other  equally  untenable  Emerson  strictures.  Let  me 
rather  take  refuge  in  Justice  Jackson's  rule  of  thumb  :  tit 

"If  the  first  decision  cited  does  not  support  it  [the  proposition]  I  conclude 
that  the  lawver  has  a  blunderbuss  mind  and  rely  on  him  no  further." 

Nevertheless  deficient  as  Mr.  Emerson's  defense  of  the  Rogers  memorandum 
Is  it  is  yet  so  far  as  I  can  find,  the  first  published  criticism  of  my  1965  refuta- 
tion of  Rogers.  In  the  intervening  8  years  no  member  of  the  executive  branch,  past 
or  present,,  has  undertaken  to  break  a  lance  with  me.  The  presidential  claim  of 
power  to  dole  out  to  Congress  such  information  as  he  concludes  it  may  see, 
goes  to  the  heart  of  our  democratic  system.  And  so,  old  as  I  am,  if  Mr.  Emerson  s 

1  The  writer  is  Charles  Warren  Senior  Fellow  at  the  Harvard  Law  School  and  author  of 
a  number  of  woriis  on  executive  privilege. 


255 

client.  Senator  Goldwater,  will  supply  a  forum.  I  shall  be  pleased  to  come  to 
"Washington  to  debate  with  Mr.  Emerson,  or  with  whomsoever  Senator  Gold- 
water  designates,  the  proposition : 

"Resolved :  The  Rogers  memorandum  is  a  shoddy  piece  of  legal  analysis,  vul- 
nerable at  every  joint." 

If  it  can  be  demonstrated  that  the  Rogers  memorandum,  which  has  become  the 
l>ible  of  tlie  executive  department,  is  badly  flawed,  the  ca.se  for  executive  privilege 
crumbles. 

Raoul  Bkkger. 

CoxcoBD,  Mass. 

Mr.  Berger.  Seii.'itoi',  would  you  recommend  to  Senator  Goldwater 
to  nominate  Mr.  Kleindienst  *. 

Senator  Muskie.  I  am  afraid  you  would  have  easy  prey  tliere. 

Thank  you  very  much. 

Senator  Ervix.  If  I  may,  I  would  observe  that  the  afternoon  press 
indicated  that  Senator  Goldwater  made  a  very  forthrio:ht  statement 
in  which  he,  in  effect,  stated  that  if  the  President  exercises  the  wisdom 
which  he  shoidd  exercise  under  the  circumstances,  he  would  send  down 
from  the  White  House  aides  to  testify  before  the  select  committee. 

Senator  Muskie.  You  see,  3'ou  have  educational  influence,  Mr. 
Berger. 

Mr.  Berger.  I  am  confident  that  if  every  Member  of  the  Congress 
shared  your  knowledge  and  views,  you  in  this  little  group,  we  would  be 
home.  And  the  reason  1  come  dowii  time  after  time  is  in  the  liope  of 
helping  to  educate  the  rest  of  the  Members  of  Congress  who  haven't 
had  access  to  the  information  you  have  had. 

Senator  Mfskte.  We  appreciate  it. 

Senatoi-  Ervix.  And  1  would  take  the  liberty  of  suggesting  to  any 
member  of  the  committee  the  wisdom  of  reading  the  wonderful  law 
review  article  which  Professor  Berger  wrote  and  which  is  embodied 
with  his  testimony  in  the  hearings  of  March  1971,  before  the  Subcom- 
mittee on  the  Sei)a ration  of  Powers. 

Senator  Muskie.  Tret's  make  it  a  part  of  the  record. 

Senator  Kexxedy.  It  may  be  included  also  here  as  part  of  the  record. 

[See  '"Executive  Privilege  v.  Congressional  Inquiry."  Ai)pendix, 
Volume  III  of  these  hearings.  Executive  Privilege,  Pait  1,  Law  Re- 
\iew  Articles  and  Statements  of  Legal  Scholars.] 

Senator  Kennedy.  Thank  voii  verv  much.  You  have  been  enormou.slv 
helpflul.  .  '  ^ 

The  subcommittee  is  in  recess. 

["\^niereupon,  at  1 :15  p.m.,  the  subcommittee  recessed.] 
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U.S.  Senate,  Subcommittee  ox  IxTERGOVERNMENTiUii 
ReIvAtions,  Committee  ox  Go^^:KN3IENT  OrEUATioxs ; 
Subcommittee  ox  Sepai^vtiox^  of  Powers,  Co:m::mittee 
ox  the  Judiciary;  axd  Subcommittee  ox  Adminis- 
TRATi\i:  Practice  axd  Procedure,  Committee  ox  the 
Judiciary,  ^  "•.  -     i  ■    ■  • 

Washington^  D.C. 

The  subcommittee  met.  pursuant  to  recess,  at  10:10  a.m.,  in  room 
3302.  Dirksen  Senate  Office  Building,  Senator  Edmund  S.  Muskie, 
presiding. 

Present :  Senators  Muskie,  Rotli,  and  Thurmond. 

Also  present:  Alfred  Friendly,  Jr.,  counsel;  Lucinda  T.  Dennis, 
chief  clerk;  and  Dorothy  J.  Kornegay,  secretary;  Subcommittee  on 
Intergovernmental  Relations. 

Senator  Muskie.  For  the  purpose  of  setting  the  context  of  today's 
hearing  as  well  as  to  respond  to  one  or  two  recent  developments,  I  have 
a  brief  statement  that  I  would  like  to  read. 

Opexixg  Statemext  or  Sexator  Muskee 

Today  our  subcommittees  extend  their  inquiry  on  executive  privilege 
into  the  area  of  routine  executive  secrecy — ^the  practical,  day-to-day 
application  of  the  Government's  claimed  right  to  define  what  informa- 
tion will  be  withheld  from  the  Congress  and  the  public. 

The  subject  is  a  complex  and  delicate  one,  and  until  recently,  the 
Congress  has  chosen  to  defer  to  the  executive  branch  for  guidance. 
Consequently,  the  formal  system  of  classifying  information  for  pro- 
tection against  unauthorized  disclosure  has  developed  over  20  years 
as  an  exclusively  executive  prerogative.  Classification  has  been  an  area 
where  congressional  inaction  has  implicity  sanctioned  practices  which 
do  not  have  statutory'  authorization. 

Rut  the  result  of  congi-essional  inaction  has  clearly  been  harmful. 
Information  has  been  hidden  from  public  scrutiny  by  bureaucratic 
reflex — sometimes  to  conceal  material  that  could  embarrass  officials, 
sometimos  to  still  dissenting  views,  and  sometimes  because  secrecy  was 
the  path  of  least  resistance. 

Subjected  onlv  to  occasional  prodding  from  congressional  com- 
mitters or  to  ridicule  in  the  press,  those  who  administer  the  classifica- 
tion process  have  become  the  only  ones  responsible  for  reAnsing  it.  But 
reform  must  not  be  entrusted  to  those  whose  interests  are  served  by 
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the  existing  system — rather,  the  task  of  reform  shoiihl  now  fall  to  the 
Congress.  These  hearings  begin  our  examination  of  ways  to  reverse  the 
spread  of  governmental  secrecy  and  to  restore  public  trust  in  a  system 
that  has  become  untrustworthy  in  the  public  mind. 

As  we  begin  this  effort  to  clear  the  air  I  would  like  to  state  my  own 
objections  to  the  latest  AVhite  House  statement  on  executive  privilege — 
the  guidelines  issued  last  Thursday,  May  '?>. 

The  new  guidelines  on  executive  privilege  claim  that  Presidential 
staff  members  can  deny  information  to  the  FBI  or  the  grand  jury — 
without  further,  explicit,  Presidential  directive — if  that  information 
touches  on  communication  with  the  President,  discussions  about  such 
communication,  or  Presidential  papers. 

Xo  exception  is  granted  with  regard  to  allegations  of  criminal  con- 
duct. In  this  sense,  the  new  guidelines  appear  to  be  more  sweeping 
than  the  position  stated  by  the  former  Attorney  General,  Mr.  Klein 
dienst.  befoie  our  subcommittee  on  Aj)ril  10.  In  his  prepared  statement 
Mr.  Kleindienst  indicated  that  the  President's  right  to  withhold  such 
intimate  matters  ended  at  the  thresliold  of  the  judicial  system,  when 
an  inquiry  into  criminal  conduct  was  involved.  He  said  "For  crime 
there  can  be  no  haven,  and  the  White  House  has  stated  that  even  the 
President's  close  personal  aides  will  respond  to  grand  jury  inquiry.'" 

Allegations  of  criminal  conduct  are  precisely  at  issue  now.  The 
newest  White  House  guidelines  go  bevond  the  Attornev  General's 
statement  and  force  us  to  wonder  whether,  after  all,  a  haven  is  being 
built  for  ceitain  crimes. 

Moreover,  the  guidelines  of  May  8  also  claim  that — • 

Witnesses  are  restricted  from  testifying  as  to  matters  relating  to  national 
security  not  by  executive  privilege  but  by  laws  prohibiting  the  disclosure  of 
classified  inforiiiation. 

In  the  present  circumstances  that  reference  to  statutory  protection 
for  classified  information  is  the  most  self-serving  sort  of  misstatement. 

There  are.  in  fact,  only  two  laws  that  specifically  prohibit  disclosing 
classified  information :  Title  18  U.S.C.,  section  798,  and  title  50  U.S.C., 
section  783.  The  former  refers  only  to  cryptographie  or  comnuinica- 
tions  intelligence,  and  the  latter  foi'bids  disclosure  oidy  to  foreign 
agents  or  members  and  officers  of  Communist  organizations. 

It  is  hard  to  believe  that  the  White  House  is  concerned  that  investi- 
gation into  the  Watergate  affair  will  reveal  still  secret  electronic 
surveillance  techniques  or  code  books.  It  is  hard  to  believe  that  the 
White  House  fears  that  members  of  the  grand  jury,  tlie  FBI.  or  the 
Ervin  committee  are  hidden  subversives.  Thus,  I  believe  that  the 
guidelines'  reference  to  classified  information  is  gratuitous  and  mis- 
leading. It  is  not  the  integrity  of  our  national  defense  apparatus  that 
is  at  stake  in  the  Watergate  investigation,  but  the  integrity  of  our 
political  process. 

I  hope,  as  we  move  into  this  new  round  of  hearings  on  executive 
privilege,  that  these  and  other  questions  will  receive  full  discussion 
and  some  clarification. 

It  is  my  pleasure  this  morning  to  welcome  as  our  first  witness  a  dis- 
tinguished Senator  and  former  Governor  of  the  State  of  Iowa,  a  great 
man  in  my  judgment  and  a  good  friend  above  all  that,  Senator 
Hughes. 


259 

STATEMEI^TT  OF  SENATOR  HAROLD  E.  HUGHES.  A  "U.S.  SENATOR 

FROM  THE  STATE  OF  IOWA 

Senator  IlrcaiKS.  Thank  yon,  Mr.  Cliairinan.  I  appreciate  the  oppor- 
tunity to  appear  here  this  morning. 

It  is  a  privilege  to  appear  before  these  distinguished  subcommittees 
to  olier  a  few  personal  observations  as  a  Senator  and  former  Governor 
about  the  oserriding  danger  to  our  free  institutions  of  secrecy  in 
Government.  "We  of  the  present  Congress  and  our  predecessors  have 
let  this  matter  slip  too  long.  We  cannot  allow  the  secrecy  in  Govern- 
ment that  has  been  built  up  through  the  years  to  remain  built  in  for 
futui'e  generations. 

It  is  self-evident  that  without  an  unacceptable  level  of  Government 
secrecy,  "Watergate  scandals  that  now  rock  tlie  Nation  could  never 
have  taken  place. 

The  hazard  is  that  in  our  inunediate  preoccupation  with  the  sordid 
criminality  of  "Watergate,  we  might  lose  sight  of  the  fact  that  the 
seci-ecy  we  associate  with  Watergate  is  pervasive  throughout  our 
Government  operations  and  that  it  is  imperative  that  we  take  decisive, 
corrective  measures  while  the  iron  is  hot. 

In  this  light,  the  pi'esent  series  of  joint  hearings  bv  these  subcom- 
mittees assumes  an  extraordinary  importance  to  the  preservation  of 
our  free  institutions. 

The  extended  concept  of  executi\e  |;rivilege.  of  course,  has  become 
one  of  the  key  fronts  for  administrative  secrecy.  So  far  as  having 
any  basis  in  the  Constitution  or  in  statute,  the  concept  is,  as  Senator 
Er\'in  has  so  aptly  put  it,  executive  poppycock.  So  far  as  it  has 
worked  out  in  a  practical  Avay  in  our  Government,  it  would  be  more 
a])i^ropriately  termed  executive  coverup. 

The  basic  issue  before  us  is  one  of  information — information  with- 
held from  the  Congress  on  one  pretext  or  another  and  information 
witlilieltl  from  the  ]ieople  on  allegvd  grounds  of  national  security. 

"The  people's  right  to  know"  is  not  a  pious  shibboleth;  it  is  the 
coineistone  of  our  democracy. 

Under  our  tiipartite  system  of  go\ernment,  the  determination  of 
national  priorities  cannot  be  the  executi\'e's  pri\ate  piece  of  pie.  But 
this  is  what  secrecy  in  government  makes  possible — and  this  is  what  we 
are  seeing  todav  and  have  seen  before  in  the  administration  of  both 
foi-eign  and  domestic  policv. 

The  only  ones  to  benefit  from  secrecy  are  those  with  something  to 
hide^ — mistakes,  waste,  corruption,  or  indefensible  policies.  If  decisions 
cannot  stand  the  light  of  public  and  congressional  scrutiny,  those 
decisions  are  probably  wrong. 

James  Reston  of  the  Xew  York  Times  put  it  well : 

We  deeply,  almost  in.stiiictively.  believe  that  the  success  of  any  uvup  of  people 
in  dealing  with  their  common  problems  rests  on  their  knowled;p:e  and  understand- 
ing of  the  problems  to  be  solved,  and  on  tlieir  intelligence,  .iudgnient,  and  cliar- 
acter  in  meeting  those  problems.  And  the  conclusion  drawn  from  this  is  that  the 
intelligence,  .iudgnient,  and  character  of  a  majority  of  the  peoi)le,  if  well 
informed,  will  probabl.v  produce  more  satisfactory  solutions  than  any  leader  or 
small  band  of  geniuses  is  likely  to  produce. 

One  way  we  get  this  knowledge  and  understanding  is  through  free 
conununications  media,  and  in  the  protection  of  the  first  amendment 
many  of  you  meml^ers  of  these  subconnnittees  have  given  the  Nation 
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invaluable  service,  ^^^lile  the  Watergate  mess  Tvas  festering,  some  seg- 
ments of  the  press  were  slumbering  or  intimidated,  but  other  segments 
were  working  night  and  day  uninhibited  by  threats  and  mideceived  by 
coverups.  In  due  time,  the  entire  communications  establishment,  to 
its  credit,  rallied  to  the  cause — of  bringing  out  the  truth. 

Since  the  Constitution  vests  in  the  Congress  all  legislative  power, 
the  Congress  needs  all  information  necessary  and  proper  to  do  its  work 
of  developing  laws  and  overseeing  their  proper  execution.  Our  need 
to  Ivuow  is  total.  I  sometimes  wonder  whether  the  executive  branch 
could  paralyze  the  Congress  even  more  effectively  by  giving  us  too 
much  information  rather  than  too  little,  but  that  is  not  the  problem 
we  face  at  the  present  time.  No  one  would  want  to  see  a  copy  of  every 
memo,  every  document,  every  file  on  a  major  policy  question. 

But  we  do  have  the  right  to  make  inquiries  and  to  demand  fully 
docmnented  answers  to  our  questions. 

A  few  weeks  ago,  I  had  an  opportunity,  along  with  several  other 
Members  of  Congress,  to  participate  in  a  conference  on^  "The  Congress 
and  the  Executive:  The  Constitutional  Question."  The  interchange 
among  scholars,  former  officials,  and  current  officeholders  was  enlight- 
ening and  provocative.  I  was  particularly  impressed  with  com_ments 
on  executive  privilege  by  Professor  Raoul  Berger  of  Harvard  Law 
School,  who  has  also  testified  before  your  committees.  Professor  Bero-er 
said  in  this  conference,  as  he  testified  before  these  subcommittees,  that 
executive  privilege  is  a  myth  without  constitutional  warranty  and 
urged  that  we  not  sanctify  it  or  make  it  respectable  by  legislation. 

I  hope  you  will  bear  his  carefully  researched  cojiclusions  in  inind 
when  considering  legislation  that  deals  with  this  question  of  executive 
privilege.  It  is  clear  to  me  that  bad  history  has  been  used  to  justify 
bad  practices  of  withholding  information. 

Executive  pri\dlege  is  a  license  to  kill — not  people,  but  information, 
investigations,  and  ultimately  the  tnith.  This  committee  exposed  the 
logical  absurdity  of  the  present  administration's  position  when  it 
obtained  the  shocking  admission  from  the  now-resigned  Attorney 
General  that  executive  privilege  could  be  extended  to  every  Federal 
employee. 

Unlimited  use  of  executive  privilege  is  the  first  step  toward  no- 
holds-barred  government. 

It  is  one  thing  for  the  President  to  authorize  his  closest  ad^asers 
not  to  testify  about  their  confidential  advice  to  him.  but  quite  another 
to  forbid  them  to  tell  what  they  know  to  responsible  authorities.  Yet 
this  administration  tried  to  forbid  Clark  IMollenhoff  from  telling-  vrhat 
he  laiew  about  the  Air  Force's  efforts  to  fire  Ernest  Fitzgerald  for  his 
courageous  exposures  of  waste  and  inadequacies  in  the  C-5A  program. 
And  when  the  President  in  a  news  conference  admitted  firing  Fitz- 
gerald, his  own  press  secretary  contradicted  him.  How  can  we  get  at 
the  truth,  which  in  this  case  as  well  involves  a  possible  \dolatioji  of 
existing  laws  governing  employees'  rights,  when  executive  privilege — 
read  executive  coverup — is  in^^oked  ? 

Our  hope  for  a  prompt  and  thorough  investigation  of  the  Water- 
gate scandals  was  seriously  threatened  by  the  White  House  announce- 
ment last  week,  which  the  chairman  has  referred  to  this  morning,  that 
present  and  former  Wliite  House  officials  were  to  invoke  executive 
privilege  in  connection  with  conversations  with  the  President,  conver- 
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sations  with  each  other  involving  communications  with  the  President, 
and  Presidential  papers — ''all  documents  produced  or  received  by  the 
President  or  any  member  of  the  White  House  staff." 

It  seems  inconsistent  and  wrong  for  the  President  to  rule  out  any 
imnumity  from  prosecution  for  these  men  and  yet  grant  this  blanket 
immunity  from  testifying  on  the  documents  which  flow  into  or  out  of 
the  "WHiite  House.  We  want  to  get  lawbreakers,  wherever  they  have 
been  employed.  The  offenses  under  investigation  are  very  serious — 
felonies — with  sizable  fines  and  lengthy  jail  terms  foi-  those  who  may 
be  convicted. 

Let  i^s  be  very  blunt  about  this.  Public  opinion  polls  indicate  that 
there  i?  a  widespread  suspicion  in  this  countrj'  that  the  President  him- 
self may  have  had  some  knowledge  of  these  events.  While  there  is  no 
evidence  to  support  this  and  most  of  us  don't  believe  it,  we  do  need  to 
know  the  truth  about  it.  And  until  we  get  a  full  explanation  of  what 
happened,  our  mere  uncertainty  will  undermine  the  power  and  prestige 
of  the  Presidency.  For  the  good  of  the  President  and  the  people  alike, 
executive  privilege  must  not  be  allowed  to  obstruct  full  disclosure 
and  justice. 

Senator  Fulbright  has  already  discussed  Avith  you  some  of  the  prob- 
lems vrhich  the  Foreign  Relations  Committee  has  had  in  obtaining 
information  about  American  agreements  with  and  commitments  to 
other  nations.  Several  proposals  have  been  offered  to  circiunyent  this 
secrecy. 

Even  in  areas  not  at  all  involving  national  security,  this  adminis- 
tration has  clamped  a  lid  of  secrecy  on  information  of  great  interest  to 
the  Congress.  For  example,  it  took  lengthy  litigation  to  secure  release 
of  the  Garwin  Report,  for  the  Office  of  Science  and  Technology,  which 
pointed  out  major  deficiencies  in  the  proposed  SST. 

Let  me  mention  just  three  other  areas  where  information  has  been 
denied  to  members  of  the  Armed  Services  Committee,  despite  the 
evident  utility  of  such  information  for  the  committee. 

Although  Pentagon  planning  is  on  a  5-ycar  basis,  and  the  services 
admit  scheduling  procurement  outlays  for  10  years,  the  Congress  is 
told  of  budget  plans  only  1  year  at  a  time.  Thus,  each  year  we  buy 
camels  after  looking  only  at  their  noses. 

Requests  for  long-range  plans  arc  routinely  denied  on  the  grounds 
that  tliey  are  for  "internal  planning"'  purposes  only.  No  one  would 
want  to  deny  the  President  the  right  to  change  his  mind  about  future 
budgets,  but  I  believe  the  Congress  has  a  right  to  have  access  to  the 
same  information  in  order  to  safeguard  the  interests  of  taxpayers. 

Secrecy  also  continues  to  surround  U.S.  activities  in  Indochina.  We 
are  told  that  the  North  Vietnamese  are  violating  the  January  cease- 
fire agreement,  but  we  are  denied  the  facts  about  what  the  United 
States  has  done  or  is  doing  vrhich  might  prompt  such  violations.  For 
example,  my  office  has  been  trying  for  2  months  to  secure  a  list  of  the 
equipment  and  materials  furnished  to  South  Vietnam  under  the  terms 
of  the  cease-fire  agreement,  which  ]oermits  only  piece-for-piece  replace- 
ment. Still  I  have  no  answer.  des])ite  the  requirement  that  these  de- 
liveries be  sent  through  control  points  in  Vietnam  with  the  informa- 
tion furnished  to  the  Control  Commission  and  thus  to  the  parties  to 
the  agreement. 
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In  other  words,  our  Government  is  reluctant  to  prove  to  us  that  we 
are  not  ourselves  violating-  the  terms  of  the  agreement.  Before  we  are 
^sked  to  support  increased  funds  to  finance  this  war,  we  deserve  to  be 
told  how  the  existing  money  has  been  spent.  And  as  a  member  of  the 
Armed  Services  Connnittee  myself ,  I  might  add,  I  resent  this  inability 
to  get  information  in  relationship  to  what  we  are  doing. 

A  third  issue  is  that  of  secret  activities,  such  as  those  performed  by 
the  CIA.  No  one  would  deny  the  need  to  preserve  secrecy  about  the 
means  by  which  information  is  obtained  on  a  potential  enemy's  mili- 
tary capabilities  and  intentions.  But  when,  instead  of  gathering  in- 
telligence, we  intervene  secretly  in  the  internal  politics  of  other  coun- 
tries, as  in  Chile,  or  when  we  conduct  secret  wars,  as  in  Laos,  the  Con- 
gress has  a  right  to  know  and  to  pass  judgment  on  these  activities. 

I  am  sure  you  will  consider  these  problems  in  developing  legislation 
to  increase  the  availability  of  information  to  the  Congress. 

The  other  aspect  of  the  secrecy  question  is  that  of  classification — • 
the  denial  of  information  to  the' public  at  large.  Once  again,  no  one 
would  deny  the  need  to  protect  our  own  defense  secrets.  Existing  laws 
already  provide  deserved  penalties  for  disclosing  information  vital  to 
the  national  defense  with  the  intent  or  effect  of  harming  this  country's 
security. 

As  we  all  know,  much  of  the  information  now  classified  does  not 
deserve  the  secret  stamp.  One  set  of  data  with  which  I  have  been  par- 
ticularh'  concerned  is  the  bombing  and  casualty  figures  on  the  war. 
Each  year  that  I  have  been  a  member  of  the  Senate  Armed  Services 
Committee,  I  have  asked  the  Defense  Department  for  monthly  Ameri- 
can air  combat  sortie  and  bomb  tonnage  figures  for  each  of  the  several 
countries  of  Indochina.  These  have  been  provided,  albeit  with  some 
discrepancies,  but  with  a  classification  of  "secret." 

Why  should  this  information  be  withheld  from  the  American  peo- 
ple? The  people  bombed  know  what  has  happened  to  them;  Hanoi 
radio  reported  sortie  figures.  The  only  ones  who  did  not  know  whether 
or  how  much  we  have  been  bombing  in  Laos  or  Cambodia  or  North 
Vietnam  were  the  people  of  the  United  States,  who  were  being  asked 
to  pay  for  and  support  this  military  strategy. 

Even  today,  bombing  figures  are  still  aggregated  for  all  of  South- 
east Asia,  and  historical  figures  have  yet  to  be  released. 

Perhaps  more  disturbing  is  the  Pentagon's  policy  of  concealing 
casualty  figures.  The  public  has  Ijeeii  given  only  the  vaguest  informa- 
tion on  the  number  of  Americans  killed  in  Laos.  Recently,  I  received 
a  reply  from  the  Defense  Depai'tment  to  a  question  on  tlie  number  of 
Americans  killed  and  wounded  in  Laos,  Cambodia,  and  Thailand  dur- 
ing the  past  o  years.  This  information,  important  as  it  may  be  to 
understanding  continued  American  involvement  in  this  war,  is  clas- 
sified "Confidential."  Can  you  imagine  that?  I  believe  the  people  have 
the  right  to  know  this  information. 

One  responsible  and  unobjectionable  way  of  getting  such  informa- 
tion released,  in  ni}^  view,  is  for  the  Congress  to  require  it  by  law.  I 
have  already  proposed  legislation  permitting  the  Congress  to  declare 
that  the  disclosure  of  certain  information  now  given  to  the  Congress  on 
a  classified  basis  would  not  be  harmful  to  the  national  interest  and  re- 
quiring that  it  be  made  public  by  the  executive  branch.  While  niy  pro- 
posal deals  specifically  only  with  the  facts  on  comp)at  air  activities  and 
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U.S.  casualties,  it  could  be  ameiuled  in  tho  fiitni'o  to  cover  other  mate- 
rials now  classified. 

The  abuses  of  secrecy  came  Iiome  to  me  most  clearly  last  year  durin^^ 
my  involvement  in  the  i n vest io-at ion  of  the  miauthorized  bombiui^ 
raids  conducted  under  the  connnand  of  Air  Force  Gen.  John  Lavelle. 
It  took  weeks  of  jirobiiiir  testimony  to  pry  the  facts  about  th.e  bombino- 
out  of  the  Pentagon.  Althoudi  the  Defense  Departnsent  had  alleo-edly 
conducted  a  tliorough  iiuestigation  of  the  matter,  the  Armed  Services 
Committee  -was  able  to  get  at  the  truth,  in  my  opinion,  only  because  we 
had  to  act  on  peiiding  nominations,  and  that  is  the  oidy  reason.  If  we 
had  not  had  this  lever,  w^e  might  still  be  in  the  dark. 

Another  discovery  in  the  Lavelle  case,  strikingly  similar  to  what  we 
are  reading  in  the  |)a])ers  today  was  evidence  of  a  massive  coveru})  of 
information.  In  fact,  far  more  energy  api)ears  to  have  gone  into  the 
eti'orts  to  conceal  the  facts  in  this  case  than  to  take  corrective  actions 
to  see  that  such  violations  can  never  hapj^en  again.  The  Air  Force 
took  strong  action — removal  fi-om  command — once  it  had  evidence  of 
General  Lavelle's  misconduct.  lUit  official  comments  for  several  weeks 
referred  only  to  a  resignation  for  ])ersonal  and  health  reasons.  Only 
persistent  elforts  l)y  the  Congress  forced  the  Pentagon  to  begin  to 
reveal  the  full  story. 

Surely  we  have  reached  a  sad  state  of  affairs  in  this  countrv  when 
the  gut  reaction  of  people  is  to  disbelieve  their  Government.  But  the 
evidence  of  deceit  is  too  plentiful  to  he  ignored. 

Perhaps  the  more  urgent  problem  for  the  Congress  right  now  is  to 
prevent  the  adoption  of  new  laws  which  strengthen  the  classifiers  and 
undermine  the  public's  right  to  know.  Mr.  Chairman,  vou  have  done  a 
^'aluable  service  by  ferreting  out  the  new  proposals  from  the  600-page 
proposed  Criminal  Code  Pveform  Act,  and  in  calling  public  attention 
to  wliat  amounts  to  America's  first  official  secrets  "act. 

This  proposed  new  law  strikes  me  as  another  shocking  attempt  by 
the  administration  to  manipulate  the  media:  what  the  White  House 
caji't  control,  it  now  seeks  to  punish.  The  legislation  would  make  it  a 
penalty  to  release,  receive,  or  publish  classified  information,  regardless 
of  intent  or  actual  injury.  In  effect,  this  law  could  give  each  man  with 
a  rubber  stamp  a  jail  key  for  anyone  who  disagrees  with  him.  The 
resujt  would  be  a  stifiing  censoi-ship  by  classification. 

If  this  law  had  been  in  effect  in  the  past,  no  doubt  there  would  have 
been  energetic  prosecution  of  those  who  first  told  lis  about  Mylai.  or 
(ieneral  La\elle;s  illegal  bombing,  or  the  deficiencies  of  programs  like 
the  C-5A.  '" 

And  if  it  should  become  law,  vou  know  as  well  as  I  that  it  would 
not  be  used  to  i)rosecute  the  Pentagon  official  who  leaks  word  that, 
say,  the  Russians  are  building  some  missile  twice  as  good  as  ours.  In- 
stead, It  would  be  used  against  tlie  man  who  tells  a  reporter  that  the 
F-14  can't  take  off  from  a  carrier  with  a  full  bomb  load  or  that  the 
CIA  js  fighting  a  secret  w^ar  in  the  Philippines. 

If  we  are  to  eliminate  unnecessary  classification,  we  also  have  to 
oppose  efforts  to  fortify  existing  secrecy  ^^^th  such  powerful,  repres- 
sive weapons. 

I  might  add  that  I  resent  executive  branch  innuendos  that  the  Con- 
gress cannot  keep  secrets  which  are  provided  to  it.  I  for  one  am  not 
aware  of  any  iastance  whei-e  a  congressional  "leak"  harmed  the  vital 
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interests  of  this  Nation.  And  I  would  challenge  the  Executive  to  show 
that  there  were  more  nondamagnig  disclosures  from  this  end  oi 
Pennsylvania  Avenue  than  from  the  other.  This  is  a  false  issue,  and  no 
excuse"^  for  denying  information  to  the  Congress. 

Recent  history  gives  numerous  examples  of  the  dangerous  conse- 
quences of  secrecy  m  weakening  the  bonds  of  trust  and  cooperation 
within  the  Government  and  with  the  people.  The  efforts  by  officials 
to  protect  themselves  and  conceal  their  mistakes  is  more  likely  to  be  a 
crime,  against  the  national  interest,  than  the  attempt  to  expose  such 

^Twouid  offer  only  a  few  more  suggestions  in  conclusion.  I  am 
plea'^ed  to  be  a  cosponsor  of  the  chairman's  proposed  amendments 
to  the  Freedom  of  Information  Act  since  they  strengthen  the  rights  of 
citizens  and  put  the  burden  of  proof  for  concealment  on  the  Govern- 

"^^?lthough  I  am  reluctant  to  grant  an  executive  privilege  which 
never  should  have  been  asserted,  I  hope  that  any  legislation  you  mav 
de>'elop  will  make  any  denial  of  information  difficult  to  invoke  and 
ultimately  remediable  by  some  appeal,  either  to  the  Congress  or  the 

""""On^the  question  of  declassification,  I  have  ali^ady  suggested  one  pos- 
sible route :  direct  legislation  if  nothing  else  will  avail.  ^i-^^^^F  P^'^^^' 
ess  would,  of  course,  be  preferable,  and  along  those  lines  I  would  favor 
a  thhd-party  public  information  review  board  with  broad  investigative 
powers  like  those  of  the  General  Accounting  Office  and  composed  of 
Eb^rs  who  can  exercise  professional  judaTOent  on  the  competing 
?2quirement9  of  national  security  and.the  public  interest.  Such  people 
would  be  those  with  prior  experience  m  purnalism  ^nd  public  aflais 
In  the  long  run,  the  more  we  unclog  the  channels  of  information,  the 
more  likely  we  are  to  build  a  vigorous  and  responsive  democracy.  Un- 
examined policies  are  not  worth  having:  we  need  open  policies,  openly 
arrived  at,  and  tested  by  informed  public  debate. 

sSr^MiTK^^Thank  you,  Senator  Hughes,  for  an  excellent  state- 
ment You  kniow,  I  think  it  is  important  to  remind  ourselves  over  and 
over  again  that  parliamentary  power,  legislative  power  became  mean- 
in -ful  in  the  B Atish  experience  only  when  the  British  Parliament  ac- 
qlrired  two  powers:  one,  the  power  of  the  purse,  and  two  the  power 
to  investigate.  And  any  legislative  institution  deprived  of  those  two 
oowers  becomes  meaninsless.  -u        i  „^„ 

It  is  significant  to  me  that  these  two  fundamental  powers  have  been 
under  such  aggressive  attack  by  this  administration  as  it  challenges 
tZ  Congress.  I  think  that  one  wav  to  highlight  the  dangers  of  the  at- 
tack upo^n  these  powers  is  specific  illustrations  of  what  they  involve 
and  I  Slink  the  service  you  performed  m  the  Lavelle  matter  was  an 
outstanding  and  sijinificant  one  m  this  respect. 

Here  is  an  instance  of  inf  oinnation  protected  and  held  secret  by  the 
executive  and  by  the  Pentagon  as  bearing  directlv  upon  t^ie  national 
Security  and  yet  when  the  facts  were  fullv  disclosed,  I  think  the  public 
o-enerailv  concluded  that  national  security  interests  weren  t  injured. 
This  soi-t  of  thins:  hannens  over  and  over  asrain.  .     ,,  . ,    , 

Senator  Hughes.  Mr.  Chairman,  T  mi^ht  comment^further  on  that, 
if  you  allow  me  the  privilege.  Several  sections  of  the  Code  of  Military 
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Justice  were  directly  violated  in  these  coverups  and  in  these  acts.  At 
least  one  of  them  specilicallv  called  for  trial  by  court  martial  for  those 
who  violated  it,  and  specifically  mentioned  those  who  signed  official 
documents  with  an  intent  to  deceive  or  supply  misinformation. 

Now  we  have  numerous  false  documents,  siaiied  and  initialed,  in  the 
files  of  the  Armed  Services  Committee.  Repeated  ellorts  to  reopen  this 
investigation  have  been  denied  by  the  Pentaoon  and  the  Secretary  of 
Defense.  With  the  violations  a  matter  of  record,  they  say  the  book  is 
closed.  One  man  paid  a  small  pi-ice.  in  my  opinion,  for  what  hap- 
pened— not  just  in  the  bombing,  but  in  underminino-  justice  and  dis- 
cipline. The  effect  on  the  military  and  the  effect  on  this  comitry  I  think 
will  ultimately  be  traumatic. 

My  own  requests  to  ferret  out  the  names  of  those  who  were  involved 
in  tliis  travesty  of  justice  have  been  defied  by  the  Pentagon.  A^Hien  I 
held  up  the  list  of  nominees  for  advancement  and  requested  only  hold- 
ing 185  names,  they  held  up  five  thousand  to  put  the  pressure  on  me 
and  on  the  committee  to  force  the  release  of  those  185  names  for 
promotion. 

As  a  member  of  the  Armed  Services  Committee,  all  I  wanted  to  do 
was  to  ask  those  men  questions  as  to  their  involvement  in  these  illegal 
acts  of  warfare,  nothing  more  than  that  before  we  voted  for  their 
prom.otion.  I  Avas  denied  that  right  by  pressure  from  the  members  of 
the  committee  and  the  services  and  in  every  other  way. 

To  this  day  the  Defense  Department  certifies  a  document  which  says 
no  one  involved  in  the  promotion  list  was  involved  to  their  knowledge, 
but  we  have  to  go  through  the  thousands  of  names  for  promotion  and 
i-echeck  them  against  the  names  on  the  falsified  documents.  And  then, 
if  we  request  the  questioning  of  one  individual  out  of  a  list  of  6,000 
names,  they  say  we  shouldn't  do  that  because  the  individual  may  not 
he  guilty  and  to  single  him  out  of  the  list  Avould  imply  guilt  whether 
there  is  guilt  or  not,  so  we  have  no  right  to  do  it. 

Xow,  Mr.  Chairman,  I  don't  believe  in  the  conduct  of  war  anyway, 
but  if  illegal  military  acts  have  been  performed  in  Aaolation  of  the 
Commander  in  Chief  of  the  United  States  and  in  violation  of  the  Joint 
Chiefs  of  Staff  and  every  directive  that  has  gone  out,  then  the  people 
involved  in  them  ought  to  be  brought  to  justice,  and  they  haven't  been. 

Senator  Muskie.  Now  the  danger  of  all  this  is  that  secrecy  becomes 
an  addiction.  I  was  interested  in  reading  the  report  of  the  review 
board  established  by  the  President  about  a  year  ago  to  implement  his 
T^xccutive  order  designied  to  stinudate  declassification  of  documents 
that  have  been  classified. 

'I'his  is  characterized  as  an  encouraging  progress  report,  but  the 
fact  is  that  out  of  160  million  pages  of  classified  documents  relating 
to  World  War  TI.  29  million  have  been  declassified  leaving  131  mil- 
lion pages  still  classified. 

The  second  point  to  be  made  and  emphasized  over  and  over  again  is 
that  classification  has  no  specific  statutory  authorization  and  never 
has  had  with  the  one  exception  I  noted  with  respect  to  the  Atomic 
Energy  Act.  So  that  the  whole  classification  system  and  the  stamping 
of  these  documents  as  classified  is  built  on  Executive  orders,  in  '-ecent 
history  beginning  with  President  Eoosevelt  in  World  War  II  and 
conti lining  through  President  Tnunan's  Executive  oi'der  in  1951  and 
then  on  to  President  Nixon's  of  last  year.  The  structure  was  always 
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built  on  Presidential  Executive  order,  and  now  you  have  tlie  Pi-esi- 
dency  extending  executive  privilege  to  cover  classified  information. 

The  classification  procedure  was  established  only  by  the  President 
or  almost  only  by  the  President  and  then  you  have  the  routine  reluc- 
tance of  executive  departments  to  give  information  to  the  Congress  as 
the  foundation  for  this  whole  secrecy  in  government  that  produces 
incidents  such  as  the  Lavelle  incident,  the  Watergate  incident  and  so 
many  others. 

Every  example  we  see  that  comes  to  light  of  the  consequences  of  se- 
crecy drives  home  the  point  that  secrecy  in  a  democracy  is  a  bad  thing. 

Senator  Hugiip:s.  Could  I  just  add  one  thing.  Mr.  Cliairman,  in  i-e- 
lationship  to  current  events,  and  they  break  so  rapidly  now.  Unless 
you  get  a  news  broadcast  five  times  a  day  you  don't  know  what  they 
are.  But  as  you  know,  the  director  of  the  CIA  comes  before  the  Anned 
Services  Committee.  The  former  director  in  a  closed  meeting  and  the 
present  Director  were  both  specifically  asked  if  there  Avas  any  involve- 
ment by  the  American  intelligence  community  in  domestic  political 
affairs.  Botli  men  specifically  denied  that  there  was.  We  know  from  in- 
formation today  that  there  was  involvement.  Xovv  if  the  Director — • 
and  I  happen  to  believe  tliat  both  of  these  men  were  honest  men — if 
the  Director  of  the  CIA  didn't  know  what  tliev  were  doing,  then  I 
suggest  to  the  Chair  that  we  are  involved  in  some  extremely  dangerous 
policies  internally  as  w^ell  as  abroad  that  shoidd  be  thoroughly  investi- 
gated. This  is  a  case  of  misinformation  rather  than  vrithholding  in- 
formation. I  am  sure  that  the  Director  would  have  told  us  had  he 
known.  I  happen  to  believe  he  did  not  believe  that  there  was  any  in- 
volvement whatsoever  internally  in  this  countr}'  or  he  would  have  told 
us  the  truth. 
„  Excuse  my  interrupting. 

Senator  Muskie.  No;  I  think  it  is  A^ery,  A^ery  relevant.  You  knoAv, 
your  Air  War  Disclosure  Act  to  AAdiich  you  made  reference  in  your 
testimony  suggests  giving  the  Congress  statutory  authority  to  declassi- 
fy and  make  public  some  secret  information.  What  would  you  think 
of  the  advisability  of  establishing  a  congressional  agency  Avith  sucli 
authority  on  a  broad  and  systematic  scale  I  Wouldn't  that  have  the 
effect  of  counterbalancing  executiA^e  secrecy  practices? 

Senator  Hughes.  I  think  it  would.  As  you  know,  on  the  last  page  of 
my  statement  I  made  a  suggestion  of  an  external  agency  controlled  by 
the  Congress,  but  I  think  it  AA'ould  haA^e  the  effect  of  balancing  the  exe- 
cutiA'e  and  I  also  think  it  Avould  haA'e  the  effect  of  obtaining  Avhat  I 
have  been  trying  to  get  since  I  have  been  on  the  Armed  Services  Com- 
mittee— namely,  to  get  the  release  to  the  press,  after  10  days'  delay, 
for  the  consumption  of  the  Amei'ican  public,  information  on  the  num- 
ber of  sorties  U.S.  planes  were  flying,  the  tonnage  of  bombs  Ave  Avere 
dropping,  and  the  casualties  that  occurred  and  Avhere  they  happened. 
XoAv  the  enemy  obA'iously  kncAv  all  of  this.  The  enemy  obviously  knoAvs 
how  many  soities  Ave  are  flying.  Avhat  tlie  tonnage  of  bombs  Ave  are 
dropping,  and  AA'hat  his  casualties  are.  but  Ave  the  American  people 
were  denied  that  information.  For  Avhat  reason?  I  can  only  suspect  it 
is  to  cover  up  the  expense,  the  iuA'olA^ement,  and  Avhat  and  where  Ave 
are  bombing  and  Avho  Ave  are  killing,  in  a  Avar  for  which  there  Avas  no 
authoritv  in  the  beginning  and  none  todaA'.  and  it  is  still  continuing 
regardless  of  Avhat  Ave  say.  I  can't  conceive  of  a  free  democrac}^  being 
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denied  that  soit  of  iiifoniiation  nor  can  I  conceive  of  an}-  dano-er  it 
would  pose  to  the  national  securit}-  of  this  Xation  except  in  the  public 
ojiinion  of  the  world  and  I  believe  that  the  people  of  this  country 
\vonld  bring  it  to  an  end  if  they  had  the  information. 

Excuse  nie,  Mr.  Chairman. 

Senator  ]Muskie.  At  least  they  are  not  reluctant  to  reveal  to  us  the 
cost  of  this  continuing  bombing  because  they  need  congressional  au- 
thorization to  get  the  money.  It  was  $150  million  that  is  being  asked 
that  we  transfer  to  fund  theljombing  in  Cambodia  -which  gives  us  some 
notion  of  the  magnitude  of  that  exercise. 

Senator  Hughes.  Mr.  Chairman,  unless  I  misinterpreted  the  Secre- 
tary of  Defense  last  night  on  the  news,  he  says  they  are  going  to  do  it 
whether  we  give  them  the  authority  or  not.  They  are  going  to  go  ahead 
with  the  bombing  aiul  they  are  going  to  sj^end  the  money  and  it  doesn't 
make  a  damn  bit  of  difference  what  Ave  do  over  here  on  the  Hill. 

Xow  I  resent  that  sort  of  arrogance  ajid  defiance.  Maybe  there  aren't 
enougli  of  us. 

Senator  Muskie.  I  should  think  by  now  there  would  be  some  sen- 
sitivity to  the  fact  that  arrogance  is  a  counter-productive  quality  at 
this  stage. 

Senator  Hughes,  I'm  delighted  that  you  have  testified  today.  As  al- 
ways, your  testimony  is  pertinent,  to  the  point  and  it  gets  to  the  heart 
of  the  issue.  I  hope  that  these  subcommittees  can  make  a  contribution. 
Xo  one  is  more  aware  than  you  of  how  difficult  it  is  going  to  he  to  over- 
coTue  the  built-in  resistance  to  changes,  and  to  overcome  these  kinds  of 
liabits.  These  have  been  with  us  a  long,  long  time.  They  have  acquired 
n  life  of  their  own  in  the  series  of  national  emergencies,  beginning  with 
"World  AVar  IT  and  continuing  on  through  the  Korean  and  the  Viet- 
nam wars  that  have  resulted  in  expansion  of  executive  authority  in  so 
many  ways,  and  these  are  going  to  be  bad  habits  to  break.  They  are 
addictive  I  think. 

It  is  going  to  take  some  ])erce])tive  and  ])recise  kinds  of  legislation 
to  correct  these  habits.  I'm  delighted  to  have  your  testiniony  to  help 
us  along. 

Senator  Hughes.  Well,  I  will  thank  the  Chair  and  I  want  to  com- 
mend the  Ch.air  for  its  dedication  to  this  field  because  it  is  one  of  the 
most  vitally  needed  searches  into  the  American  political  structure,  the 
governmental  structure  today.  There  is  a  real  question  in  the  minds  of 
young  people  in  America  and  many  of  us  who  are  older  about  the 
viability  of  a  democracy  such  as  ours,  Avhich  has  been  called  many 
times  tiie  last  great  hope  in  the  world.  I  think  the  danger  is  from 
within  through  actions  like  this  rather  tlian  from  without  from  poten- 
tial enemies  abroad. 

We  haA'e  seen  lia]^])en  in  the  last  2  years  more  to  destrov  the  viability 
of  the  belief  in  democracy  before  the  eyes  of  the  world  than  has  taken 
])lacc  in  all  of  the  wars  collectively  we  have  fought  in  our  history. 
And  that  has  happened  through  our  own  j^eople  under  the  guise  of 
patriotism  rather  than  having  confidence  and  faith  in  John  Q.  Citizen 
and  the  American  ])eople. 

I  compliment  the  Chair  on  his  continued  dedication  and  work  to 
bring  this  not  only  out  in  the  light  of  the  legislative  field,  but  so  that 
the  peo]-)le  of  America  have  that  restored  and  continue  these  freedoms 
on  into  the  future  generations. 
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Thank  you  very  much. 

Senator  Muskie.  Thank  you,  Senator. 

Our  next  witness  is  Mr.  William  P.  Bundy.  He  has  held  so  many 
titles  I  don't  know  which  one  to  use,  but  he  is  presently  editor  of  For- 
eign Affairs  and  maybe  that  is  the  title  he  likes  best  of  all. 

STATEMENT  OF  WILLIAM  P.  BUNDY,  EDITOR,  FOREIGN  AFFAIRS 

Mr.  BuxDY.  Thank  you  very  much.  Do  you  want  me  to  read  my 
statement? 

Senator  Muskie.  You  can  present  it  any  way  you  like. 

Mr.  Bundy.  All  ri^ht. 

Senator  Muskie.  We  want  to  get  plenty  of  enlightenment  from  you. 
If  you  can  do  that  by  reading  your  statement,  fine. 

Air.  Bundy.  I  will  paraphrase  it,  and  you  have  the  full  text  before 
you. 

I  would  like  to  go  on  a  little  bit  beyond  my  statement  because 
through  your  counsel,  I  got  last  night,  which  I  should  have  seen 
earlier,  a  copy  of  the  new  executive  guidelines  on  executive  privilege 
and  they  seemed  to  me  to  call  for  a  further  comment  or  two. 

It  is  a  great  privilege  to  appear  before  this  subcommittee.  I  think 
3'our  inquiry  is  a  very  important  undertaking.  This  is  a  subject  that 
very  badly  needs  clearing  up. 

I  don't  come  before  you  as  a  legal  expert,  as  I'm  sure  you  know.  I 
haven't  practiced  law  for  22  years. 

Senator  Muskie.  We  are  in  the  same  boat. 

Mr.  Bundy.  I  gaiess  we  are. 

But  rather  as  one  who  served  for  18  years  in  the  general  area  of 
defense  and  foreigii  policy  in  the  parts  of  the  Government  that  make 
use  of  extremely  highly  classified  information  on  a  habitual  basis. 

I  was  thinking  as  I  listened  to  Senator  Hughes  that  for  18  years 
I  don't  suppose  I  saw  many  papers  that  weren't  classified  secret  or  top 
secret  and  seemed  to  me  to  be  validly  classified  at  the  time.  They  might 
have  been  reclassified  later,  but  that  is  the  kind  of  work  I  was  doing 
and  it  is  that  area  that  I  am  talking  about. 

Now  occasionally  I  was  on  the  fringes  of  cases  where  executive 
pri^^lege  was  invoked  or  where  it  served  as  the  background  for  with- 
liolding.  So  that  I  am  not  a  legal  expert,  but  I  have  had  a  fair  amount 
of  experience  in  the  practical  application  of  problems  in  this  area. 

On  executive  privilege  I  testified  before  Senator  Er^an's  subcom- 
mittee in  the  summer  of  1971.  I  think  you  have  the  record  of  that  and 
if  you  wish  to  pursue  any  part  of  that  I  will  be  of  service. 

On  the  question  of  classified  information,  I  believe  the  subcommit- 
tee has  before  it  and  is  considering  Senator  Roth's  bill,  S.  1520,  which 
would  provide  for  an  outside  committee  to  review  the  whole  subject 
of  classification  and  the  whole  subject  of  sanctions  to  apply  it  or  to 
correct  matters  of  failure  to  disclose  or  matters  of  that  sort.  I  would 
like  to  say  T  read  that  bill  with  care  and  I  would  support  it  very 
strongly  indeed.  I  think  this  kind  of  commission  to  get  into  the  whole 
su]iject,  including  possibly  some  of  the  questions  of  Presidential  papers, 
and  historical  papers — and  those  might  be  second  order  of  priority 
1  because  I  think  the  first  order  of  priority  would  be  to  get  at  present 
instances  of  nondisclosure  and  classification — I  think  that  is  a  good 
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idea.  I  think  that  kind  of  th'mcr  would  do  a  really  important  service 
and  I  think  yon  could  get  distinguished  citizens  to  serve  on  a  com- 
mission of  that  sort.  It  has,  as  a  matter  of  fact,  a  parallel  in  the  British 
experience  where  in  tlie  last  2  yeai-s  they  had  a  commission  headed  by 
Lord  Franks  Tvhich  I  think  has  cleared  the  air  to  some  extent.  "\^niether 
or  not  its  specific  recommendations  are  adopted,  I  think  it  has  helped. 

In  addition,  I  understand  pro]iosals  have  been  made  for  some  sort 
of  a  standing  commission  to  ^e^•iew  specific  cases,  where  secrecy  is 
invoked  by  the  executive  branch  either  vis-a-vis  the  Congress  or  vis- 
a-vis a  member  of  the  public  requesting  information.  I  am  more  dubi- 
ous about  those  proposals,  because  I  think  you  would  be  creating  a 
bureaucratic  monster  that  would  be  likely  in  the  real  world  of 
bu.i-eaucraciei?  to  fall  rather  rapidly  to  a  low  level  of  mediocrity  and 
in  the  end  mess  up  the  i)roblem  more  than  it  would  help  it.  That  is  a 
practical  reason  primarily.  I  am  not  against  such  a  body  in  principle.  I 
can  see  that  in  many  bordei-line  cases,  of  the  kind  Senator  Hughes 
was  citing,  which  are  not  in  the  most  sensitive  areas,  that  a  com- 
mission of  this  sort  miglit  be  able  to  give  a  conmionsense  verdict,  but 
I  have  doubts  about  whether  yon  can  get  to  serve  on  such  a  commis- 
sion on  the  continuing  and  uu relenting  basis  that  it  would  require  the 
kinds  of  men  who  could  judge  whether  in  the  tough  cases  of  with- 
holding and  the  Defense  Department  policy  areas,  that  the  withhold- 
ing was  or  was  not  justified.  In  other  words,  I  think  it  would  be  a 
tough  job  to  keep  a  commission  that  would  have  credit  and  prestige, 
aud  I  think  that  it's  fundamental  to  anj'-  such  proposal  that  it  should 
lia\e  the  credit  of  a  court,  as  it  were,  to  come  up  with  something  that 
people  will  accept  as  the  best  answer  in  a  case  of  contesting  judgment. 

So  in  short,  I  am  very  strong  in  support  of  a  one-shot  commission 
to  Tv,ally  go  into  this  subject,  and  I  hope  very  much  that  that  will 
be  approved,  but  I  am  much  more  doubtful  of  a  standing  committee 
to  review  the  day-to-day  questions  that  arise. 

Now,  Avhy  the  difference?  Because  T  do  believe  the  question  of 
secre-cy  in  the  executive  bi-anch  remains  in  the  last  analysis  one  of 
applied  commonsense  on  the  one  hand  and  of  the  felt  pressures  of  a 
free-speaking  democratic  system  on  the  other.  I  don't  believe  you  can 
legislate  results  or  bring  them  about  through  a  regulatory  or  arbiter 
body,  however,  well  intent ioned.  Let  me  come  back  in  a  moment 
to  some  of  those  basic  ))oints. 

These  same  Aiews  lead  me  to  oppose  vehemently  changes  in  the 
Criminal  Code  proposed  by  the  administration  and  embodied  in  S. 
14'X)  and  which  you  yourself.  ]Mr.  Chairman,  have  brilliantly  diag- 
nosed and  ci'iticized  in  your  r-ecent  speech  and  on  other  occasions. 

T  read  in  the  papers  that  the  authors  of  these  proposals  claim  that 
they  are  largely  a  I'estatement  of  existing  laws.  On  my  preliminary 
analysis,  I  disagree  strongly  and  believe  the  positions  go  much  too 
far  and  should  be  reje^-ted  out  of  hand  by  the  Congress.  I  think  there 
are  parts  of  those  laws  whicli  may  be  changed,  but  not  in  anything 
like  the  way  the  administration  is  proposing. 

Mr.  Chairman,  the  basic  jwint  as  I  see  it  is  that  we  are  dealing  not 
only  with  the  competing  interests  of  two  of  the  three  branches  of  our 
Government,  but  with  the  conflict  of  two  national  interests:  one  in  the 
fullest  possible  disclosure  of  the  (rovernment's  business,  and  the  othei" 
in  the  effective  conduct  of  the  executive  branch,  including  particularly 
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its  conduct  of  foreion  relations  and  defense.  And  the  existence  of  those 
two  interests  is  the  essence  of  the  cinestion  of  executive  privile^-e  an.d 
the  secrecy  of  national  security  matters  tliat  is  usually  embraced  within 
it.  There  is  no  question  that  the  national  interest  in  fullest  possible  dis- 
closure is  the  lifeblood  of  our  democracy.  In  most  areas  of  the  Govern- 
ment, it  should  l)e  absolutely  taken  for  oranted.  and  in  the  fields  of  de- 
fense and  foreion  policy  it  should  be  the  rule  rather  than  the  exception, 
taken  into  account  at  every  stage  and  neo-lected  at  the  peril  of  the 
whole  underpinninii'  of  our  actions  in  these  fields. 

Peculiarly,  it  is  the  business  of  the  President — of  his  decisions  and 
the  tone  he  sets.  And  it  is  one  of  the  crucial  elements  on  which  the  peo- 
ple constantly  judge  his  performance. 

But  in  these  two  fields,  defense  and  foreign  policy,  I  do  submit  tliat 
there  is  a  clear  national  interest  in  secrecy  on  many  occasions,  and  for 
periods  of  time.  Thomas  Jefferson  was  categorical  on  this  subject  in  a 
statement  he  made  in  1807.  I  think  it  was  in  connection  with  the  Burr 
case,  but  it  stood  as  a  dictum  of  his  beliefs  generally  that  all  govern- 
ments in  the  history  of  the  world  have  found  it  necessary  to  do  busi- 
ness in  secret  and  to  have  their  executives  retain  the  power  to  withhold 
information. 

I  have  given  the  citation  for  the  particular  quote  in  my  statement.  I 
would  add  that  since  Jefferson's  time  and  since  especially  1940  when 
the  United  States  assumed  world  I'esponsibilities — and  this  will  con- 
tinue under  any  policy  that  we  may  pursue,  including  the  reduction 
of  commitments  abroad  and  generally  much  less  forward  policies — ^tlie 
need  for  some  degree  of  secrecy  has  permeated  not  only  defense  mat- 
ters and  sensitiA'-e  dealings  with  foreitrn  nations,  but  also  a  lot  of  con- 
tmgency  planning  deliberation  and  argument  within  the  executive. 

Nowadays,  some  people  tliink  of  this,  Vv'ith  the  Pentagon  papers  in 
mind,  as  a  nefarious  power  to  plot  war  in  secret.  I  will  pass  over  the 
question  of  what  Congress  and  the  people  knew  in  that  particular 
case,  which  I  believe  was  a  great  deal  more  than  some  accounts  have 
suggested,  but  the  fact  is  from  my  long  experience  that  such  delibera- 
tions much  more  often  need  protection  for  exactly  the  opposite  reason ; 
to  protect  the  careful  framing  of  courses  of  action  that  avoid  war  and 
lead  to  constructive  initiatives  for  peace  and  world  progress. 

It  takes  an  effort,  Mr.  Chairman,  to  go  back  in  one's  mind  to  sucli 
periods,  but  there  have  been  many  when  the  iniblic  mood  was  far  more 
belligerent  and  hostile  than  the  serious  mood  within  the  executive. 
The  China  hands  who  tried  to  tell  what  was  happening  toward  the 
end  of  World  War  II  and  whose  recommendations  might  ha^-e  spared 
us  two  wars,  Korea  and  Vietnam,  needed  the  protection  of  secrecy  not 
only  then  but  for  some  years  thereafter :  the  revelation  and  the  ex  post 
facto  judging  of  tlieir  advice  did  serious  harm  to  the  Nation  and  to 
world  peace  through  their  ousting  from  Government.  I  think  that  is 
a  very  unfortunate  byproduct  of  the  1949  white  paper  among  other 
documents,  which  revealed  in  detail  the  views  of  men  like  Davies  and 
others  and  thereby  exposed  them  to  the  withering  fire  which  in  the 
end,  through  actions  that  we  all  deei)lv  al;horred,  led  to  their  ouster 
from  Government,  or  made  it  very  difficult  for  them  to  continue. 

We  have  a  serious  question  of  disclosure  in  that  case,  done  for  a  good 
purpose  by  the  Executive  but  leading  to  the  airing  of  subordinate 
views  that  had  a  very  major  effect  on  the  continuing  utility  of  these 
men  and  it  is  that  kind  of  case  you  have  to  have  in  mind  on  occasion. 
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Over  and  over  afraiii  in  my  experience,  lionest  and  frank  Avarnings 
in  the  chambers  of  the  executive  liave  led  to  restraint — wariiings 
which  could  not  have  been  so  lionest  and  frank  if  it  had  been  thought 
that  they  would  have  been  divulged  at  any  early  time  to  a  public  and 
Congress  tliat  included  people  of  violently  contrary  minds.  It  bears 
reminding  that  the  clas-ic  case  of  executive  pri\ik»ge  in  the  Kennedv 
administration  was  IJobert  MeXamara's  refusal  to  give  the  names  of 
men  avIio  had  censored  presumably  somewhat  belligerent  speeches  by 
senioi-  military  officers  that  were  out  of  line  with  the  President's  policy 
of  seeking  detente.  You  nmst  have  conunand  responsibility  in  a  case 
of  that  sort,  as  Mr.  ^IcXamara  did  in  that  instance  by  taking  the 
i-espo]isibility  himself  for  the  decisions  that  were  made— and  as  I  have 
done  when  I  was  Assistant  Secretary  ovci-  and  over  again  to  take  re- 
sponsibility to  congress ioiuil  conunittecs  for  reconnnendations  of  my 
office,  reviews  that  we  have  formed  and  not  l)ringing  uj)  the  sul)ordi- 
nate  officers  who  had  reconnnended  those  views  to  me.  A  command 
rcsjionsibility  is  basic  and  I  tliink  it  must  V)e  at  least  at  the  political 
le\e]  of  the  administration  in  the  area  of  defense  and  foreign  policy. 
l)Ut  the  revelations  of  internal  deliberations  and  lower  level  advice,  I 
would  say,  no,  or  at  least  not  at  the  time. 

That  is  part  of  the  national  interest  in  the  doctrine  of  executive 
privilege  as  an  inlierent  pait  of  the  separation  of  ])Owers  and  of  secrecy, 
and  it  is  not  easy  to  have  it  both  ways.  When  there  is  unauthor- 
ized or  premature  disclosure  of  executive  deliberations,  the  inevitable 
result  in  the  way  liiiman  beings  behave,  and  foi-  good  reasons,  more 
than  bad  in  my  judgment,  is  that  the  circulation  is  narrowed  and 
its  frankness  as  well.  I  venture  that  in  the  present  administration, 
not  only  because  of  this  reason  but  in  significant  part  because  of  its 
internal  secrecy  and  narrowness  have  been  carried  almost  to  the  point 
of  absurdity:  far  greatei-  than  any  of  the  four  previous  administra- 
tions in  which  I  served.  The  narrowness,  the  tightness  have  been  car- 
ried to  extraordinaiT  lengths.  Tt  is  my  judgment  that  serious  results, 
in  some  instances,  have  flov.ed  fi-om  this^ — like  a  failui-e  to  notify 
fi-iendly  countries  of  the  steps  we  have  been  taking  where  that  couUl 
be  done  without  breaching  the  secrecy  up  to  the  time  of  the  announce- 
ment, and  in  a  number  of  cases,  the  narrowness  hits  meant  tliat  people 
whose  words  and  advice  should  have  been  heard  from  were  not.  I 
tluidv  tluit  is  a  very  serious  matter  and  regi'ettably  as  a  pi'actical  hu- 
man matter,  it  is  tied  up  with  whethei-  the  executive  thinks  that  the 
ix'oplc  can  ])e  trusted,  whicli  is  primarily  a  matter  of  executive  admin- 
istration and  moi-ale  but  does  have  something  to  do  with  whether 
pressure  is  afoot  for  this  kind  of  disclosure. 

So  it  is  a  balancing  of  interests  in  the  first  instance,  disclosure  versus 
elfective  o])ei-ation  and  I  would  draw  a  disi  inction  that  has  to  be  stnted 
honestlv,  and  I  would  say  it  is  one  that  I  accept.  I  believe  thei-e  is  a 
clear  difference  between  A^■hat  the  executive  is  entitled  to  withhold 
from  the  Congress  and  what  the  executive  is  entitled  to  witidiold 
from  the  public.  The  two,  T  believe,  ni'c  not  at  all  the  same  in  our  sys- 
tem of  representative  goveiiurient.  I  argued  at  length  2  years  ago — 
before  Senator  Ervin's  connnittee — tiiat  Congress  was  entitled  in  the 
ai-eas  of  foreign  policy  and  defense  to  much  more  than  it  was  getting. 
T  tried  to  suggest  ways  the  flow  could  be  impj'oxed  at  both  ends  of  the 
line.  But  over  and  o\er  again  there  are  things  that  can  and  should  be 
told  to  the  Congress  that  cannot  wisely  be  revealed  to  the  public  or  at 
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least  not  without  significant  damage  to  what  can  rightly  be  described 
as  the  national  interest  of  tlie  ITnited  States.  I  could  give  you  a  lot  of 
cases,  if  you  wished  to  pursue  it. 

This  is  not  at  all  to  say  that  disclosure  to  the  public  has  been 
adequate  or  that  it  was  adequate  during  my  ser^dce  in  government. 
Generally  speaking,  the  point  at  which  a  given  issue  should  be  pre- 
sented to  the  public  or  a  decision  made  known  comes  a  little  after 
its  presentation  to  appropriate  representatives  of  the  Congress.  In 
timing  alone,  and  I  think  also  in  substance  and  detail  of  background, 
the  two  are  different.  I  have  yet  to  see  a  memlier  of  the  congressional 
leadership  emerge  from  the  many  sessions  where  the  President  has 
discussed  a  pending  decision,  and  tell  all  upon  the  steps  of  the  White 
House.  I  think  the  reason  is  tJiat  in  practice  IMembers  of  Congress 
accept  that  in  their  representatiAc  capacity  they  should  know  things 
in  more  detail  than  the  public  and  know  them  soonei-.  Some  of  their 
constituents  might  even  say  that  that  is  what  they  are  there  for. 

So,  if  one  views  the  matter  as  a  constant  balancing  of  interests,  you 
liaA^e  on  the  one  hand  the  interest  in  disclosure  which  may  vary  from 
case  to  case  and  in  which  the  felt  consensus  is  a  very  strong  one  and 
you  have  certain  distinctions  that  T  think  lielp  in  weighing  whether 
on  the  executive  side  secrecy  is  justifi.ecl.  You  have  the  distinction  be- 
tween sensitive  and  less  sensitive  matters,  which  is  roughly  what 
would  be  of  real  interest  to  an  adversary  power  versus  what  is  really 
onh''  an  internal  matter  or  a  personal  matter  or  things  of  that  sort.  I 
do  not  think  the  General  Lavelle  case  iuA^olved  a  true  instance  that 
the  Russians  were  worried  about,  and  therefore  was  of  less  concei-n 
and  therefore  less  justified  to  withhold  anything  about  on  valid 
grounds.  One  can  sort  of  grade  cases  in  a  rough  way.  '   '  "^ 

Thus,  there  is  current  versus  historical  secrecy,  which  is  obvious,  al- 
though one  must  bear  in  mind  tliat  in  the  case  of  ongoing  mattei-s 
history  can't  take  hold  of  something  without  disturbing  the  present 
at  least  for  some  time  to  come.  '   ' 

Then  I  think  there  is  an  important  distinction  between  process  and 
the  time  when  the  executive  forms  a  view  or  reaches  a  decision.  That 
is  part  of  what  I  was  saying  about  the  China  hands,  and  people  of  that 
sort  in  government  protecting  their  staff  ad^dce  and  it  has  to  do  with 
what  you  might  say  are  the  roots  of  the  doctrine  of  executive  privilege, 
as  I  understand  it.  I  think  it  basically  sterns  from  the  separation  of 
powers  and  not  from  any  exclusive  provision  of  the  Constitution  and 
certainly  not  from  any  provision  of  law.  Nobody  suggests  there  should 
be  disclosure  of  what  Senators  say  in  the  cloakrooms,  or  in  executive 
committee  hearings,  for  that  mattei-,  or  wliat  the  Justices  of  the  Su- 
preme Court,  say  to  each  other.  The  same  is  true  in  the  executive 
branch  and  it  really  is  a  process  that  is  not  confined  to  public  bodies 
but  is  true  in  law  finns,  trade  firms,  political  parties,  primary  cam- 
paign headquarters,  as  well.  Xovr  the  distinction  between  the  point  at 
which  a  thing  ought  to  be  fully  disclosed — and  again  I  come  back  to 
command  responsibility — and  the  staff  level  kind  of  thing  is  not  alwaj^s 
obvious.  I  am  not  exactly  flatfooted  on  this.  I  did  a  rather  long  dis- 
cussion of  it  in  mj  testimony  2  years  ago,  but  it  is  important  it  seems 
to  me. 

]\Ir.  Chairman,  in  my  statement,  I  have  gone  at  length  into  a  case 
that  seems  to  me  is  the  clearest  demonstration  we  have  ever  had  that 
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all  rules  on  this  subject  can  go  by  the  l^oard.  If  you  took  what  T  was 
saying,  you  could  say  that  cun-ent  information  about  processes  of 
Goyemment  on  sensitiye  or  on  defense  matters  being  reyealed  to  the 
public  was  the  most  sensitive  type  of  case.  Yet  you  will  recall  as  I 
do  a  case  where  matters  falling  yery  flatly  under  that  heading  were 
fully  discussed  to  the  Congress  and  reyealed  in  oyerwhelming  pro- 
portion to  the  pu.blic.  and  the  results  were  a  ti-iumph  for  our  demo- 
cratic process.  That  was  the  MacArthur  hearings  of  1951  where  the 
top  officials  talked  about  eyerything  they  had  thought  about  and  met 
about,  stopping  only  at  the  actual  words  spoken  to  the  President, 
and  the  material  was  printed  in  eyery  newspaper  in  the  land  txftoy  a 
very  narrow  security  screening  for  information  that  could  literally 
damage  our  forces  in  the  field. 

I  think  that  the  lesson  is  clear  that  the  felt  sense  of  the  national 
interest  may  in  a  given  case  override  every  other  factor  and  tlint  is 
one  of  the  clca  r  points  it  seems  to  me. 

Well,  should  one  then  conclude  that  the  whole  concept  of  ser^recy 
is  a  nonsense  to  be  discarded?  I  think  not.  For  the  case  was  unique  in 
both  precision  and  importance.  And  the  great  feature  of  the  Mac- 
Arthur  hearings  was  what  deserved  to  be  called  "due  process."  The 
proceedings  were  intense,  but  they  were  conducted  by  a  great  Senator 
with  judicial  iiistincts.  Senator  Kussell.  They  were  comprehensive — '■ 
all  sides  were  heard  and  key  witnesses  spent  days  on  the  stand — Vmt 
at  all  times  the}'  were  fair.  In  the  end  a  story  had  been  told  that  had 
the  most  profound  effect  on  the  contemporary  national  temper — both 
with  respect  to  the  firing  of  General  ^lac Arthur  and  with  respe  t  to 
the  accepting  of  limited  objectives  in  the  whole  Korean  war.  It  is 
a  story  that  has  also  served  as  a  continuing  gold  mine  for  historians. 

Obviously,  one  of  the  most  tragic  aspects  of  the  whole  Vietnam  ex- 
perience Avas  the  failure,  at  some  appropriate  point,  to  hold  com- 
parable hear-ings — and  indeed  the  mutual  defiance  of  the  executive 
and  the  key  Senate  committee  from  early  1966  on  contributed.  I  need 
not  dwell  on  that;  the  contrast  is  painfully  evident,  and  it  must  be 
bluntly  said  that  the  advent  of  television,  and  the  current  ethos  about 
its  participation  in  public  events,  is  a  part  of  that  contrast. 

Now,  of  course,  the  model  due  process  achieved  in  the  MacArthur 
hearings  involved  an  immense  expenditure  of  effort  and  talent,  im- 
mobilizing both  the  executive  and  key  committees  of  the  Senate 
for  weeks.  In  that  case  it  went  to  the  border  of  disclosing  matters  of 
national  interest  and  concern  and  I  have  no  donbt  the  transcript 
was  read  avidly  in  the  Kj-emlin  and  in  Peking  alike  and  that  much 
was  learned.  But  from  every  standpoint  the  eventual  gains  far  out- 
weighed the  drawbacks. 

On  the  question  of  what  is  to  be  disclosed,  there  is  a  balance  in  every 
case  and  the  rub  is  who  is  to  decide.  I  wish  I  could  see  a  clear  answer 
to  that,  Mr.  Chairman.  I  know  it  is  what  you  are  looking  for,  but  I 
don't,  except  the  applied  commonsense  and  patriotism  of  the  partici- 
pants at  both  ends  of  Pennsylvania  Avenue,  aided  and  guided  b}' 
the  felt  pressures  of  public  opinion. 

Xow,  on  these  questions  of  balance,  the  national  interest  in  dis- 
closure versus  the  national  interest  in  secrecy  and  the  effective  opera- 
tion of  the  executive  branch  wliich  requires  a  measure  of  secrecy, 
criminal  sanctions  are  crude  weapons  at  best,  to  be  used  sparingly. 
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The  veiy  decision  to  prosecute  involves  tlie  executive  deciding  that 
the  balance  has  been  breached  and  putting  the  defendant  to  great  pain 
and  ti'ouble. 

Beyond  that  point,  I  do  not  believe  the  exec\itive  should  have  the 
powers  that  your  analysis  indicates  are  implicit  in  the  legislation 
presented  I'V  the  adn.iinistration,  and  particularly  to  say  that  the 
present  document  is  classitied  and  there  may  be  no  inquiry  further 
as  to  "whether  it  was  validly  classified.  In  effect,  the  Government 
demands  a  unilateral  rii>-lit  to  decide  kev  issues  at  the  trial.  I  recognize 
that  it  can  ]je  very  tough  if  the  executive  has  to  go  out  and  drop 
the  prosecution  of  a  valid  case  Ijecause  it  dare  not  reveal  the  extent 
of  the  damage  done  by  the  disclosure.  And  tlie  classic  case  of  that 
was  in  11)42.  and  I  remember  it  vividly  and  discussed  it  Avith  Attorne}' 
General  Biddle.  who  was  in  cliarge  at  tlie  time.  The  Cliicago  Tribune 
came  out  with  a  storv  that  to  a  discernina-  eve  woidd  have  revealed 
that  our  Navy  was  reading  Japanese  messages,  the  Japanese  naval 
codes — information  of  the  most  profound  sensitivity  and  gravity 
whicli  certainly  could  have  changed  tiie  whole  histoi'v  of  the  Pacific 
war.  And  the  Attorney  General  had  to  decide  whether  to  prosecute, 
and  under  the  laws  that  existed  then— and  I  think  the  same  problem 
still  exists — to  go  to  court  he  would  have  had  to  I'eveal  what  the 
ofl'ending  passage  was  in  tlie  article,  which  of  itself  would  have 
focused  attention  on  it.  and  thereby  increased  the  chances  that  the 
Japanese  would  realize  what  was  up.  And  he  decided  under  the  most 
strenuous  representations  by  (reneral  ]Marshall,  I  believe,  and  others, 
tliat  he  could  not  pursue  that  prosecution.  By  a  miracle  the  Japanese 
didn't  get  the  passage  or  didn't  understand  the  significance  or  were 
too  confident  about  their  codes,  so  the  damage  he  feared  was  not  done, 
but  it  is  a  classic  case  of  the  executive  being  unable  to  prosecute 
'lecause  it  cannot  reveal  national  defense  matters  which  form  the  very 
basis  of  the  charge.  But  I  thi]ik  that  is  an  inevitable  disabilitv  that 
you  simply  have  to  accept :  that  is,  that  you  cannot  rely  on  the  execu- 
tive determination  without  ju'oof.  That  would  be  swinging  the  pendu- 
lum much  too  far  the  other  way. 

And  exactly  this  kind  of  thing  in  a  misguided  British  prosecution 
has  led  in  the  recent  past  to  a  Royal  Commission  proposing  major 
modifications  in  the  British  Official  Secrets  Act.  Now  a  word  on  that 
act,  because  it  is  a  common  point  of  i-eference  and  has  been  in  effect 
for  years.  People  have  said,  wliy  don't  we  have  an  Official  Secrets 
Act?  Wouldn't  it  be  a  lot  handier  if  we  did?  No  doubt  some  of  that 
is  1)eing  said  todav.  I  lived  under  that  act  during  the  Second  World 
A"\  ar  and  vratched  its  salutary  impact  at  the  time  we  felt  danger,  but 
the  Franks  report  last  vear  now  makes  it  clear  how  hard  it  is  to  apply 
under  the  present  condition.  As  I  read  the  i-eport  I  don't  see  any  of  its 
recommendations  that  could  sensibly  be  carried  over  into  the  American 
system. 

The  Franks  report  goes  into  a  great  deal  of  detail  on  the  types  of 
information  from  one  category  to  another  and  one  particularly  looks 
at  it  to  see  if  it  would  single  out  ]^articular  categories  of  executive  docu- 
ments that  deserve  the  ])]'otection  of  criminal  sanctions,  and  they  con- 
cluded that  in  the  British  svstem.  Cabinet  papers  would  deserve  that. 

In  my  own  experience  in  the  National  Security  Council  area  I  would 
think  you  simply  can't  define  any  paper  that  deserves  that  particular 
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tiling  more  than  another.  So  I  looked  into  this  with  some  det*ail  in  my 
mind  and  concluded  that  there  is  not  anything  specific  to  be  learned 
from  tliat  report  applicable  to  the  Amei-ican  experience. 

But  more  generally,  Mr.  Chairman,  I  tliink  the  basic  point  is  that 
the  Official  Secrets  Act  is  not  in  our  style.  Appropriate  as  it  may  be  to 
a  parliamentary  system  with  a  Cal)inet  and  a  long-entrenched  and 
encrusted  bureaucratic  tradition,  those  features  d(m"t  pi'evail  in  this 
country.  They  are  not  the  way  we  do  business. 

So  I  come  back,  ^Mr.  Chairman,  to  where  I  began.  There  are  no  ab- 
solutes in  this  subject,  and  I  would  beware  of  proposals  that  set  tliem 
up,  either  in  the  criminal  code  or  in  the  powers  of  a  standing  com- 
mission. I  understand  legislation  for  a  standing  commission  does  pro- 
vide that  the  executive  might  still  invoke  the  priA'ilege  in  given  cases, 
so  that  I  am  not  referring  to  a  specific  law.  a  specific  pi-oposal. 

l^ut  in  the  end  it  comes  down,  as  I  said,  to  statesmanship  in  both 
branches,  at  best.  That  I  think  existed  l)y  and  large  and  pretty  strongly 
in  the  Truman  administration,  in  the  Eisenhower  administration,  in 
the  Kennedy  administration,  and  in  considerable  part,  if  not  total. 
in  the  Johnson  administi-ation.  That  is  the  best  way  to  do  it.  At  worst  it 
comes  down  to  a  hard  bargaining  situation:  to  a  give  and  take,  to  a 
certain  amount  of  infighting  on  both  sides  going  on  all  of  the  time 
and  to  the  felt  jirestige  of  each  of  the  two  branches,  with  the  sovereign 
public.  I  would  venture  that  in  these  last  respects,  the  situation  has 
changed  somewhat  in  the  period  since  your  subcommittee  began  its 
hearings.  And  not  coincidentally,  Mr.  Chairman. 

^lay  T  say  one  word  aliout 

Senator  IMrsKiE.  I  wonder  if  I  migiit  interrupt  just  a  moment?  T 
will  be  riglit  back. 
[Recess] 

Senator  Mt'skik.  You  wei-e  going  to  go  into  tlie  new  guidelines  on 
executive  privilege. 

Mr.  BrxDY.  Tf  I  haven't  talked  too  Jong.  ^Ir.  Chairman.  It  would 
take  just  a  mimite  or  two  longer. 
Senator  ^risivTK.  Not  at  all. 
Mr.  BuxDY.  This  is  new  to  me,  too. 

I  am  very  struck.  Mi-.  Chairmaii,  as  an  amateur  by  the  attempt  to 
say  that  the  basis  of  the  whole  matter  or  at  least  of  withholding  that 
is  provided  in  these  guidelines,  is  "'witnesses  are  restricted  from  testify- 
ing as  to  matters  relating  to  national  security  not  by  executive  pi-i^'i- 
lege  but  by  laws  prohibiting  the  disclosuie  of  classified  information.*' 
T  will  leave  aside  just  how  far  that  is  intended  to  go  with  respect  to 
the  really  atrocious  Ellsberg  matter  of  buralarv.  But  it  seems  to  be 
part  and  parcel  of  the  position  that  the  administration  lawyers  are 
taking  about  the  proposed  amendments  in  the  Criminal  Code.  Thev 
are  trying  to  say  thai  thev  are  merely  codifying  that  which  already 
exists  and  that  the  root  of  the  thing  is  that  they  are  already  authorized 
by  law  in  some  fashion  to  classify  information  and  they  are  trying  to 
weave  a  whole  new  hat  whei-eby  tlie  basis  will  be  asserted  to  lie  in  a 
legislated  power  to  classify,  which  in  turn  can  be  applied  absolutely  by 
the  executive  in  judicial  proceedings  and  so  on.  I  think  that  is  just 
profoundly  wrong  as  a  matter  of  law. 

In  my  judgment,  as  you  liave  rightly  pointed  out  in  your  statement 
this  morning,  the  statutes  that  i-elate  to  classifi.ed  information  are  very 


276 

narrow  and  precise.  In  my  judgment,  they  are  the  frosting  on  the  cake. 
They  are  the  cases  where  material  falling  within  the  broad  heading 
of  executive  privilege  and  secrecy  is  protected  by  criminal  sanctions, 
because  of  its  clear  and  specific  nature  and  the  gravity  of  its  disclo- 
sure. That  is  particularly  true  with  section  798  of  the  code  which 
deals  with  the  field  that  1  spent  the  Second  World  War  in,  which  is 
cryptographic  and  cryptoanalytic  materials.  In  that  one  case  a  specific 
degree  of  criminal  sanction  has  been  applied,  because  we  had  cases  in 
the  1950's  of  disclosure  of  this  sort  and  I  think  the  sanction  was  writ- 
ten after  those  cases,  and  that  is  as  you  rightly  point  out,  the  one  case. 
The  other  one  is  more  general,  but  in  the  same  general  category  of 
specific  instances,  where  you  can  say  a  penalty  has  been  provided.  But 
the  attempts  by  the  administration  to  shift  over  and  claim  a  general 
power  of  classification  deriving  from  legislation  and  not  from  the 
power  of  executive  privilege  seems  to  me  a  profoundly  wrong  doctrine 
that  should  be  rejected,  and  if  I  may  suggest,  the  new  Attorney  Gen- 
eral might  be  examined  with  some  care  in  that. 

Senator  Mtjskie.  I  hope  with  different  results  then  the  examination 
of  his  predecessor. 

Mr.  Btjndy.  I  hope  so  very  much. 

Senator  Muskie.  Incidentally,  I  think  we  ought  to  include  in  the 
record  these  guidelines  of  May  3  on  executive  privilege. 

The  White  Hotjse, 
Washington,  May  3, 1913. 

Tbe  President  desires  that  the  invocation  of  Executive  Privilege  be  held  to  a 
minimum.  Specifically : 

1.  Past  and  present  members  of  the  President's  staff  questioned  by  the  FBI, 
the  Ervin  Commitee,  or  a  Grand  Jury  should  invoke  the  privilege  only  in  connec- 
tion with  conversations  with  the  President,  conversations  among  themselves  (in- 
volving communications  with  the  President)  and  as  to  Presidential  papers.  Pres- 
idential papers  are  all  documents  produced  or  received  by  the  President  or  any 
member  of  the  White  House  staff  in  connection  with  his  official  duties. 

2.  Witnesses  are  restricted  from  testifying  as  to  matters  relating  to  national 
security  not  by  executive  privilege,  but  by  laws  prohibiting  the  disclosure  of 
classified  information  (e.g.,  some  of  the  incidents  which  gave  rise  to  concern 
over  leaks).  The  applicability  of  such  laws  should  therefore  be  determined  by 
each  witness  and  his  own  counsel. 

?..  White  House  Counsel  will  not  be  present  at  FBI  interviews  or  at  the  Grand 
Jury  and,  therefore,  will  not  invoke  the  privilege  in  tbe  first  instance.  ( If  a  dis- 
pute as  to  privilege  arises  between  a  witness  and  the  FBI  or  the  Grand  Jury,  the 
matter  may  be  referred  to  White  House  Counsel  for  a  statement  of  the  Presi- 
dent's position.) 

The  White  House, 
Washington,  May  4,  1973. 

The  following  is  a  supplement  to  the  Memorandum  of  May  3, 1973  regarding  the 
invocation  of  Executive  Privilege  : 

White  House  Counsel  will  be  present  at  informal  interviews  of  White  House 
personnel  by  Ervin  Committee  Staff,  but  only  for  the  purpose  of  observing  and 
taking  notes.  Privilege  will  be  invoked  by  White  House  Counsel,  if  at  all,  only  in 
connection  with  formal  hearings  before  the  Ervin  Committee. 

Senator  Muskie.  And  accompanying  them  is  a  supplement  which 
does  not  appear  in  the  press  reports.  It  was  just  sent  out  I  gather  and 
it  might  be  useful  to  read  this  into  the  record.  The  original  guide- 
line is  dated  May  3,  this  is  dated  May  4,  and  reads  as  follows: 

The  following  is  a  supplement  to  the  memorandum  of  May  3  of  1973  regard- 
ing the  invocation  of  executive  privilege. 

White  House  Counsel  will  be  present  at  informal  interviews  with  White  House 
personnel  by  Senator  Ervin's  Committee  staff  but  only  for  the  purpose  of  ob- 
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serving  and  taking  notes.  Privilege  will  be  invoked  only  by  White  House  Counsel, 
if  at  all,  only  in  connection  with  formal  hearings  before  the  Ervln  Committee. 

Now  it  had  not  been  clear  at  least  to  me  in  the  statement  of  May 
3  who  would  invoke  executive  privilege.  Apparently  it  is  White  House 
Counsel  who  will  do  so. 

Mr.  Btjxdt.  Mr.  Chairman,  I  think  the  doctrine  on  that  should  be 
nailed  down  every  chance  you  get  that  the  only  person  who  can  in- 
voke executive  pri\dlege  in  the  formal  sense  of  the  word  is  the  Presi- 
dent of  the  United  States  and  in  the  case  of  this  particular  nature,  I 
think  he  has  to  be  forced  to  do  it  personally  in  a  most  explicit  way. 

I  was  very  sympathetic  before  Senator  Ervin's  committee  in  this 
respect  because  I  thought  it  nailed  down  what  had  been  obvious 
in  the  administration's  habit  of  invoking  executive  privilege  without 
the  President's  say  so. 

Senator  Muskie.  I  think  that  is  a  point  on  which  this  administra- 
tion appears  to  try  to  generate  ambiguity  and  then  build  on  the  am- 
biguity to  expand  the  doctrine  itself. 

Mr.  BuKDT.  I  think  so  too. 

Senator  Muskie.  Well,  I  appreciate  your  testimony.  It  is  useful  I 
think  to  have  someone  like  you  who  has  been  involved  in  the  whole 
classification  process  for  so  long  to  give  us  this  perspective  on  the 
danjrers  and  the  desirabilitv  of  limitations  on  the  use  of  the  classifica- 
tion  of  documents. 

I  am  concerned  that  we  don't  seem  to  get  at  any  very  clean  handles 
on  the  problem  of  minimizing  the  practice  of  over-classification.  I  do 
confess  frustration  and  you  have  confessed  frustration  yourself. 

Mr.  BuxDY.  I  must  say  as  I  read  the  testimony  of  somebody  like 
Mr.  Florence  who  appeared  before  you  who  has  seen  it  at  what  I  would 
call  the  margins,  well,  I  dealt  with  it  at  what  I  would  call  the  heart. 
I  don't  think  ]Mr.  Florence  or  anybody  else  would  say  there  was  any 
doubt  about  the  initial  classification  of  the  materials,  :^nd  in  the  types 
of  cases  he  fights — the  margins — this  is  very  frustrating  and  I  think 
the  one-shot  commission  that  Senator  Tvoth  has  proposed  Avith  your 
endorsement  is  a  sound  way  to  expose  that  and  to  get  away  from  under 
or  lower  officials  having  the  power  to  conceal  their  lesser  actions  and 
mistakes,  and  so  on. 

All  of  that  needs  getting  at  and  I  wish  I  could  see  a  clear  and  con- 
tinuing answer  to  it.  Obviously  the  administration's  rather  highly 
acclaimed  new  Executive  order  of  a  year  ago  hasn't  done  more  than 
cut  at  the  very  outside  fringes  of  it.  I  think  there  is  a  great  deal  more 
to  be  done. 

Senator  ^NIuskte.  Do  you  think  that  it  might  be  possible  to  set  legis- 
lative standards  against  which  to  measure  any  executive  claim  of 
secrecy  after  a  fixed  number  of  years? 

Mr.  BrNDT.  Frankly.  T  have  gront  ti'ouble  with  that,  and  what  T 
believed  was  Congressman  Moorhcad's  draft  which  would  have  pro- 
posed automatic  doAvngrading  from  top  secret  to  secret  and  from 
secret  to  confidential  every  year.  I  don't  think  it  works  that  way. 
I  would  like  to  see  the  period  shortened  for  the  release  of  all  of  the 
materials  that  can  properly  be  released  and  all  of  the  kinds  of  papers 
that  now  go  into  the  State  Department's  collection  on  "Foreign  Kela- 
tions  of  the  ITnited  States."  I  think  we  could  afford  in  most  types  of 
situations  disclosure  within  roughly  10  years  and  sometimes  even 
shorter  where  a  particular  episode  has  terminated  and  where  it  has  no 
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continuing  relevance,  where  yon  hax'e  gone  through  that  and  it  lias 
come  to  a  head.  T  would  like  to  see  as  one  of  the  proposals  that  the 
Roth  Commission  is  set  up  to  consider  would  be  the  establishment  of 
a  top-notch  panel  of  historians,  joined  possibl}-  by  journalists,  and 
others  representing  the  prodisclosure  frame  of  mind.  Inevitably  it  is 
a  frame  of  mind  that  you  get  into  and  I  guess  I  am  now  a  journalist, 
but  I  am  more  an  executive  branch  alumnus  I  guess.  I  can't  help  it. 
I  would  like  to  see  us  get  top  historians  to  examine  the  cases.  The  men 
you  have  now  trying  to  decide  those  cases  are  simply  not  up  to  the  job. 
They  shouldn't  be  asked  to  do  the  job.  They  can  point  out  potential 
sensitivity  but  only  the  men  in  command  or  in  command  currently 
can  say  whether  that  is  still  a  serious  matter. 

Take  the  case  that  hung  up  large  sections  of  State  Department 
papers  for  a  while  when  I  was  in  the  Depai-tment.  This  was  the  so- 
called  China  papers;  that  is  papere  dealing  with  our  relationship  with 
Chiang  Kai-shek.  The  historians  could  tell  us  in  the  Depart me]it 
that  this  is  a  nasty  reference  to  Chiang  Kai-shek,  but  we  had  to  decide 
and  eventually  did  decide  on  release  after  they  had  been  held  up  for 
years  in  the  Eisenhower  administration  and  indeed  I  think  in  the 
early  years  of  the  Kemiedy  administration  and  so  they  finally  decided 
that  they  should  be  released. 

You  have  a  case  there  where  you  must  ask  is  it  more  important  that 
people  should  now  understand  these  episodes  in  full  with  full  docu- 
mentation or  is  it  important,  serioush'  important,  that  we  may  otl'end 
BCmte  foreign  nation  or  some  foreign  statesman  who  has  some  degree 
of  continuing  importance  to  our  current  foreign  relations,  I  think  a 
group  that  could  decide  this  for  historical  papei'S  would  be  a  very 
important  thing. 

In  the  case  of  the  Pentagon  Papers,  I  Avas  very  receptive  to  the 
proposal  by  Senator  Stennis  for  a  group  of  historians  to  dig  out  this 
material  and  to  work  on  it  and  in  effect  come  forward  and  as  they 
came  forward  to  declassify  all  that  they  felt  relevant  and  useful. 
This  seems  to  me  to  be  something  that  we  just  haven't  put  our  minds 
to  adequately;  an  adequate  way  of  bringing  out  the  important  his- 
torical episodes  and  really  analyzing  them. 

I  think  the  Congress  can  take  initiative  in  this  area  by  a  resolution 
in  some  cases.  I  always  hoped  that  we  would  have  a  historical  inquest 
on  the  whole  experience  in  Vietnam.  It  seems  to  me  we  should  because 
the  Pentagon  Papers  are  so  incomplete.  The  material  written  about 
them  was  concededly  ex  parte  with  no  discussions  with  important  i)ar- 
ticipan.ts.  We  need  something  bigger. 

I  think  we  can  shorten  those  periods  for  release.  This  is  a  major 
undertaking  in  itself  which  I  suoeest  is  one  of  the  agenda  items  for  a 
commission  as  a  second  order  of  business  after  the  current  thing,  but 
T  doubt  if  an  automatic  downgrading  is  the  })anacea.  Again  and  again 
it  has  been  ti'ied.  We  have  had  automatic  dowii'rrading.  It  is  better  than 
2iot  having  anything,  but  it  is  not  sufficient  in  some  cases,  because  a 
matter  that  was  not  thought  likely  to  last  may  tui-n  out  to  be  much 
more  sensitive  than  they  realized.  There  alwavs  is  the  odd  case. 

Now  maybe  we  just  bettei'  pv.f  the  burden  of  proof  heavily  on  any- 
body who  wants  to  block  the  release  of  the  document  and  that  I  think 
you  should  do.  But  to  make  it  absolutely  antoinatic,  it  seems  to  me  you 
are  going  a  little  bit  too  far. 
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Senator  Muskie.  Lot  me  ask  you  this.  We  assume  that  we  are  talk- 
iii«r  about  withholdinfr  inf<)rmation  from  the  Congress  and  that  we  are 
talkhig  about  foreign  policy  and  national  security  or  the  desirability 
of  the  President  to  be  able  to  consult  in  confidoice  with  his  advisers. 
Are  there  other  areas  ? 

iSIr.  BuxDY.  Yes;  I  think  there  is  one  other  and  that  is  persomiel 
matters.  You  may  recall  that  is  another  of  the  classic  cases,  where  exec- 
utive privilege  was  actually  and  formally  invoked.  That  was  when 
Governor  Harriman,  then  Secretary  of  Commerce,  refused  to  reveal 
to  the  Un-American  Activities  Conunittee  the  i)er.sonnel  files  of  I)r 
Edward  Condon,  a  scientist  who  was  very  much  under  attack  for  al- 
legedly leftist  views.  Then  we  have  the  whole  sequence  of  events  oi 
the  era  of  Senator  Jose])h  McCarthy  where  he  was  riding  roughshod 
over  what  seemed  to  be  to  me  a  valid  executi\e  privilege  area  of  the 
personnel  files  and  the  past  behavior  of  executive  employees. 

I  think  there  is  a  very  large  area  of  persomiel  information,  and  pri- 
vate information  of  all  sorts  there.  I  think  one  other  case  that  is  some- 
times invoked  is  connnercially  sensitive  information  where  the  Gov- 
ei-nment  may  get  information  for  one  j^urpose  which  would  have  a  dam- 
aging effect  on  business  and  it  has  no  business  being  released  for  other 
])urposes. 

Internal  Revenue  records  are  an  obvious  example  of  that.  So  there 
are  other  categories  where  these  two,  personnel  and  private  informa- 
tion if  you  will,  present  a  case  where  you  have  to  look  at  what  you 
are  doing.  I  don't  want  to  define  them  precisely,  but  I  am  saying  they 
are  there. 

Senator  Muskie.  Now  on  this  question  of  the  operation  of  the  classi- 
fication bureaucracy,  if  that  is  a  proper  description  of  it,  last  week 
a  spokesman  for  the  Justice  Dej^sartment  testified  on  the  new  criminal 
sanctions  for  breaches  of  official  secrecy.  He  testified  that  officials 
should  be  prosecuted  for  disclosing  classified  information  because  they 
had  administrative  remedies  for  changing  an  improDer  classification 
on  information  or  for  getting  information  declassified.  It  was  said 
that  review  procedures  within  each  agency  ajid  since  last  year  through 
an  a|:)])eal  to  the  Interagency  Classification  Review  Committee,  made  it 
possible  for  an  official  to  change  the  secret  marking  of  a  document  and 
to  ca)-ry  his  case  through  channels  until  he  won  at  the  highest  level, 
and  that  that  is  sufficient  protection  for  him  to  counter  any  possible 
abuses  of  criminal  sanctions. 

Mr,  BuxDY.  T  think  that  is  extremely  unrealistic  to  put  it  mildly, 
]\rr.  Chairman.  T  have  not  experienced  formal  declassification  proce- 
dures and  things  of  that  sort  described  but  I  think  you  can  guarantee 
tliat  they  would  take  months  and  months  and  they  wouldn't  be  ai^plied 
nine  out  of  10  times.  You  could  tie  the  M'hole  government  up  with  peo- 
ple carrying  on  that  type  of  an  appeal  on  information  that  no  longer 
has  on  the  face  of  it  any  real  significance. 

Again  I  think  the  British  case  is  in  point.  The  British  case  released 
something  having  to  do  Avith  Biafi-a  and  it  was  perfectly  clear  that 
the  infoi-mation  had  no  title  to  be  classified,  but  anyway  to  suppose 
people  are  going  to  spend  their  time  going  through  i-eview  procedures 
is  just  nonsense  and  T  think  that  is  another  great  weakness  in  the  ad- 
ministration's legislation. 
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Senator  Muskie.  "^^Tiat  do  you  think  would  happen  if  some  person 
did  that  ? 

Mr.  BuxDT.  Well,  I  think  he  ■v^'ould  be  regarded  as  poor  promo- 
tional material. 

Senator  Muskte.  In  your  testimony  you  draw  what  was  I  think  a 
key  distinction  between  current  and  historical  material.  Now  our 
problem  is  to  try  to  fix  that  line  as  clearly  as  we  can  and  1  agree  with 
you  that  that  isn't  easy.  I  wonder  about  another  problem  i-elated  to 
that  distinction,  and  that  is  the  problem  of  the  selective  access  which 
is  given  to  historical  material  that  remains  officially  secret.  There  has 
been  a  great  deal  written  about  the  way  favored  historians,  includinir. 
of  course,  officials  writing  their  own  memoirs,  can  easily  get  classified 
files  while  the  outside  critics  of  policy  have  a  much  harder  time. 

Mr.  BuNDT.  Let  me  talk  to  the  part  T  know  about.  It  is  true  that 
the  Department  of  State  has  what  it  calls  an  alumni  privilege.  If  you 
are  writing  on  a  past  period  you  are  allowed  to  see  the  documents  you 
actually  saw  at  the  time  and  no  others,  but  you  are  allowed  to  see  the 
ones  you  saw  at  the  time.  But  let  me  clarify  one  point  on  which  there 
has  been  misunderstanding.  That  access  is  subject  to  any  use  of  the 
material  being  cleared  by  the  Department.  Xow  I  happen  to  have 
been  doing  a  little  writing  in  which  I  had  the  alumni  ])rivilege  access, 
but  I  didn't  try  the  second  part  of  it.  which  is  whether  T  can  clear  this 
information  or  any  other  information  which  I  worked  with.  This 
alumni  access  prevents  me  from  malving  mistakes,  it  l:)uttrP3ses  the 
general  statements  I  can  make  but  oven  those  general  statements. 
everv'"hing  T  write  as  an  alum.nus  who  has  had  that  privilege,  is  subject 
to  clearance  though.  So  it  is  not  very  much  of  a  privilege. 

When  you  get  into  the  memoir'^  of  ^Ii\  Bohlen  or  ^Mt".  Tvennan  or 
]Mr.  Acheson,  they  are  of  course  dealing  with  materials  from  more 
than  20  years  back  for  the  most  part.  The  quotations  they  have  been 
permitted  to  make  are  from  documents  going  back  that  far.  which  is 
usually  just  a  little  bit  before  the  comparable  volumes  of  the  Foreign 
Relations  of  the  United  States  available  to  all  scholars.  So  that  is  the 
alumni  situation.  It  has  very  careful  safeguards  in  it  as  contrasted 
with  those  who  have  felt  it  their  privilege  to  take  extensive  packages 
of  Government  documents  with  them  when  they  left  and  for  whom  I 
have  absolutely  no  sympathy,  none  whatsoever.  But  I  think  the 
alumni  pri\dlege  is  in  this  case  at  least  a  reasonable  approach  to  a 
difficult  problem. 

Now  the  other  side  of  the  coin  is  favored  access  by  historians  and 
I  think  there  have  been  one  or  two  cases — I'm  searching  my  mind  as 
to  which  they  were.  Oh,  I  think  in  the  case  of  one  of  the  Latin 
American  episodes  there  is  a  documented  case  of  a  historian  friendly 
to  the  administration  who  sfot  access  to  material  on  the  Dominican 
intervention.  Frankly,  Mr,  Chairman,  I  think  that  was  a  serious  error 
and  I  think  it  is  the  kind  of  thinqr  that  should  not  be  repeated. 

Senator  Muskie.  That  was  in  1965  ? 

]Mr.  BuNDY.  I  am  going  to  spend  some  of  my  declining  years  in 
working  on  universal  access. 

But  anyway,  let  me  say  as  another  aspect  of  the  problem,  the 
other  dav  I  was  talking  to  a  librarian  in  Princeton  who  told  me  witli 
a]")propriate  pleasure  that  the  papers  of  Secretary  John  Foster  Dulles 
are  now  being  opened  to  a^l  scholars  in  the  Princeton  library.  Secre- 
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tary  Dulles'  conception  of  what  were  his  papers,  as  opposed  to  ma- 
tei-ials  the  Government  has,  was  remarkably  broader  than  most  Sec- 
retaries of  State.  For  many  years  those  papers  have  been  subject  to 
privileged  access,  although  access  was  usually  granted  to  serious  and 
responsible  historians.  I  think  the  same  is  true  in  the  Presidential 
papers  area.  I  venture  as  another  item  i)ossibly  on  the  agenda  of  the 
commission  and  possibly  we  are  now  getting  over  to  where  a  whole 
different  commission  should  look  at  it,  but  the  ground  rules  for  the 
Presidential  library  have  to  be  looked  into.  They  are  simply  not 
satisfactory. 

To  the  extent  that  anybody  has  privileged  access  to  President  Eisen- 
hower's library  in  Abilene  and  President  Truman's  in  Independence, 
President  Johnson's  in  Texas,  President  Kennedy's  in  Boston,  I  think 
it  hs  an  affront  to  the  basic  principle  of  fair  access  to  all  historians  on 
the  same  basis.  The  fact  is  that  each  Presidential  library  is  now  writ- 
ing its  own  rules  and  inevitably  it  v:ill  tend  to  help  a  little  more  the 
fellow  who  has  a  little  more  sympathetic  view  to  a  particular  Presi- 
dent and  I  think  this  is  something  that  needs  looking  into. 

Senator  Muskie.  Thank  you  A^ery  much,  Mr.  Bundy.  I  could  pursue 
this  line  of  questioning  and  dig  into  your  experience  at  much  greater 
length,  but  w(!  will  have  access  to  you  again.  I  am  most  gTateful  for 
the  insights  you  have  given  us. 

[The  prepai-ed  statement  of  William  P.  Bundy  follows :] 

Prepared  SxATEAfEXT  of  Wumjam  P.  Bu^tdy 

Mr.  Chairman,  it  is  a  privilege  to  apiiear  bel^ore  this  snbcommittee.  You'-  in- 
quiry into  questions  of  executive  privilege,  the  handling  of  classified  information 
and  proposed  provisions  for  new  criminal  sanctions  against  disclosure  of  informa- 
tion IS  an  important  undertaking. 

I  do  not  come  before  you  as  an  expert  on  any  one  of  these  topics,  but  solely 
as  a  man  who  served  for  many  years  in  parts  of  the  government  that  made  ii.se 
of  highly  classified  information,  and  was  oeca.sionallv  on  the  fringe  of  ea.ses 
where  executive  privilege  was  involved.  In  the  phra.se  attributed  to  Professor 
rowell  at  the  Harvard  Law  School,  I  don't  know  the  facts,  but  I  may  know 
something  about  their  significance. 

On  executive  privilege,  I  testified  at  some  length  before  a  subcommittee  chaired 
by  Senator  P]rvin,  in  the  summer  of  1971.  Since  I  understand  vour  present  hear- 
ing has  the  full  results  of  that  earlier  hearing  before  it,  I  would  prefer  not  to 
repeat  that  statement  or  my  testimony.  I  have  read  the  transcript  over  and  would 
stick  with  It.  and  am  of  coui-se  available  to  discuss  it  further  today  if  the  sub- 
committee wishes. 

Your  second  topic  concerns  the  procedures  for  classifving  information  and 
whether  there  .should  be  an  outside  body,  independent  or  attached  to  the  Con- 

f'n'^^e  ^?ro^''''"'''.  "'^^''-  ^^^^  ^''^'''-  '''^^'^  "^^'ers.  is  embraced  in  Senator  Roth's 
1)111.  >>.  l,^20.  which  I  believe  is  before  this  subcommittee.  T  have  read  that  bill 
A\ith  care,  and  support  it.  Its  proposal  for  a  review  of  classification  practices  is 
accompanied  by  other  provision.s.  including  an  imi>ortant  one  for  the  review  of 
legislation  to  protect  the  security  of  the  United  States  consistent  with  tlie  ric-ht 
of  the  people  to  full  disclosure  of  information  relating  to  tlieir  government  As  1 
read  the  bill,  the  proposed  Commission  could  also  review  the  very  proposals  for 
new  criminal  sanctions  that  have  now  been  proposed  by  the  Administration— and 
jierhaps  projKjse  substitutes. 

In  addition,  I  understand  propo.sals  have  been  made  for  some  sort  of  a  standin«- 
commission  to  review  specific  cases  where  secrecv  is  invoked  bv  the  P]xe<-utive 
Branch  either  vis-a-vis  the  Congress  or  vi.s-a-vis  a  member  at  the  publ'c  re- 
questing information.  I  am  much  more  dubious  about  such  proposals  frankly 
becau.se  I  think  you  could  be  creating  a  bureaucratic  monster  that  would  be  likelv' 
in  the  real  worid  of  bureaucracies,  to  fall  rather  rapidlv  to  a  low  level  of  medio- 
cnty  and  in  the  end  mess  up  the  problem  more  than  it  would  help  it  A  one-shot 
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commission  to  go  into  the  whole  subject.,  yes ;  a  standing  commission,  much  more 

'^""why'the  difference?  Essentially  because  I  believe  the  question  of  secrecy  in 
ti.pFvecntive  Branch  must  ahvavs  remain,  in  the  last  analysis,  one  of  applied 
common  inle  on  the  oShand,  and  of  the  felt  pressures  of  a  free-speaking  demo^ 
cSsvstTm  on  the  other.  I  don't  believe  you  can  legislate  good  results,  or  bring 
tl  em  alfoutThJ^Jiih  a  regulatorv  or  arbiter  body,  however,  well-mtentioned.  Let 
me^omrbLarialer  in  more  detail  to  these  basic  points,  as  they  apply  to  the  flow 
SinJ^mSn  from  the  Executive  Branch  to  the  Congress,  and  from  the  Execu- 

'''^S^'^^!^^at  the  root  of  my  vehement  oPl^-tion  to  the  changes  in 
tlie  criminal  code  proposed  bv  the  Administration  and  embodied  m  b.  1400.  I 
•^adi  the  papers  tl  aJ  the  authors  of  these  proposals  claim  that  they  are  arge  y 
a  i  statement  of  existing  law  :  on  a  preliminary  analysis,  I  disagree  strongly,  and 
belLve  th^t  ihf  pio4  go  much  too  far  and  should  be  rejected  out  of  hand 

^- The  ba?c'pSr.t  as  I  see  it.  is  that  we  are  dealing  not  only  with  the  competing 

interest^o?two  of  ?he  three  branches  of  our  government,  but  with  the  conflict  of 

wo  nationaHnterests-one  in  the  fullest  possible  ^i^^^o^-  ^y  -  ^^-^^ng 

bnsniess   the  other  in  the  effective  conduct  of  the  Executive  Bianch,  inciuciiiii, 

lrti(^l^n•lv  its  conduct  of  foreign  relations  and  defense.  The  existence  of  com- 

e  ino    r  eresVs  bet  v^^^^^  brancires  and  of  a  conflict  of  national  interests  is  the 

essence  ot  the  whole  question  of  executive  privilege  and  of  the  secrecy  of  national 

.securitv  matters  that  is  usually  embraced  within  it. 

Of  tL  first  national  interest,  in  full  disclosure,  I  would  only  say  that  it  is  the 
lifSdoSl  of  oiu   lemociJcv.^^  areas  of  government,  it  should  be  absolutely 

Al  en  for  "ranted  and  in  "the  field  of  defense  and  foreign  policy  it  should  be  the 
rule  rahefflar the  1-^^^^  taken  into  account  at  every  stage  and  neglected 

at  the  peril  of  the  whole  underpinning  of  our  actions  in  these  fields.  Peculiarly. 
It  is  in  the  end  the  business  of  the  President-of  the  decisions  and  the  tone  he 
^et^-and  tt  is  one  of  the  crucial  elements  on  which  the  people  constantly  judge 

^"  BuTin'ufesf  two  fields,  my  own  area  of  experience.  I  do  submit  that  there  is 
a  deal  na    onal  interest  in  secrecy  on  many  occasions  and  for  periods  of    inie^ 
Thoinas  Jefferson,  in  1807.  was  categorical  that  all  governments  m  the  histoiy  of 
tie  world  had  felt  it  necessary  to  do  business  in  secret  and  to  have  their  execu- 
ives  re  In  the  power  to  witixhold  information.^  I  would  add  that  since  Jetfer- 
soiS    in  e  ai  1  especiallv  since  1940.  when  the  United  States  assoimed  world  re- 
sponsibmtiS     wiS  will  continue  under  any  policy),  the  nee<l  for  some  degree 
?f  icS-v  has  permeated  not  only  defense  matters  and  sensitive  dealings  with 
forefgn  nations'^ but  also  a  lot  of^-ontingency  planning  deliberations  and  argu- 
ments \vithin  the  Executive.   Nowadays,  some  people  think  of  this,   with  the 
Pent%on  Pi^ rs  In  mind,  as  a  nefarious  power  to  plot  war  in  secret.  Passing  over 
the  question'^f  what  Congress  and  the  people  knew  m  that  par  icular  case 
(which  was  a  great  deal  more  than  some  accounts  have  suggested),  the  fact  from 
mv  10  g  experience  is  that  such  deliberations  much  more  often  need  protection 
TJr  exactfv  the  opposite  reason-to  protect  the  careful  framing  of  courses  of  ac- 
rn  that  avoid  war  and  lead  to  constructive  initiatives  for  peace  and  world 
•ogiSs  And    his  often  when  the  public  mood  is  far  more  bell  geren    and  hostile 
han  the  mood  of  the  Executive.  The  China  hands  who  tried  to  tell  what  vvas 
Se    "g  towanl  the  end  of  World  War  Il-and  whose  recommenda  ions  migh 
ave  snared  us  two  wars-needed  the  protection  of  secrecy  not  only  then  but  foi 
some  vlais  t  LS^  the  revelation  and  ex  post  facto  judging  of  their  advice 

di  serh?is  hann  to  the  nation  and  to  world  peace,  through  their  ousting  from 
ioveniment  Over  and  over,  honest  and  frank  warnings  in  the  chambers  of  the 
Exec'  t?^^  have  led  to  restr'aint-warnings  which  could  not  have  been  so  honest 
and  "rank  if  it  had  been  thought  that  they  would  be  divulged  at  any  early  time 
to  a  PI  blic  and  Congress  that  included  people  of  violently  contrary  mind.  It  beais 
^min  ir  g  flat  the  classic  case  of  executive  privilege  in  the  Kennedy  Administra- 
i«  was  Robert  McNamara's  refusal  to  give  the  names  of  men  vvdio  had  ce  isorecl 
presumably  somewhat  belligerent  speeches  by  senior  military  officers  thatj  eie 
out  of  line  with  the  President's  policy  of  seeking  detente.  Command  responsibil- 

1  The  clearest  Jefferson  quotation  on  the  subject,  for  which  I  am  indebted  to  Prof-  Julian 
Boyd  ^^ill  be  found  in  the  ninth  volume  of  Ford's  "Writings  of  Thonms  JefEerson,  at 
p.  57.' 
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ity,  yes — as  ^Vlr.  MeNamara  took  responsibility  to  tlie  Congress  in  tliat  case ;  but 
revelation  of  internal  deliberations  and  lower-level  advice,  no,  or  at  least  not  at 
the  time.  Tliis  too  is  a  part  of  the  national  interest  in  both  executive  privilege 
and  secrecy,  and  it  is  not  easy  to  have  it  both  ways.  For  when  there  is  unau- 
thorized or  premature  disclosure  of  executive  deliberations,  the  inevitable  re- 
sult— for  good  reasons  more  than  bad,  but  in  any  event  for  predictable  human 
reasons — is  that  the  circle  of  advice  is  narrowed  and  its  fi'ankness  as  well.  I 
venture  that  in  the  present  Administration — not  only  but  in  significant  part  for 
this  reason — internal  secrecy  and  narrowness  have  been  carried  almost  to  the 
uoint  of  absurdity.  And  serious  results  I  think  have  flowed  from  this. 

So  it  is  a  balancing  of  interests  in  the  first  instance,  disclosure  versus  effective 
operation.  And  I  would  draw  a  distinction  here  that  must  be  faced  lionestly  and 
either  accepted  or  rejected — and  I  accept  it.  I  believe  there  is  a  clear  difference 
between  what  the  Executive  is  entitled  to  withhold  from  the  Congress  and  what 
the  Executive  is  entitled  to  withhold  from  the  public.  The  two,  I  believe,  are  not 
at  all  the  same  in  our  system  of  representative  government.  I  argued  at  length 
two  years  ago  that  Congress  was  entitled — in  the  areas  of  foreign  policy  and 
defense  with  wliich  I  am  familiar — to  much  more  than  it  was  getting,  and  tried 
to  suggest  ways  the  flow  could  be  improved  at  both  ends  of  the  line.  But  over 
and  over  there  are  things  that  can  and  should  be  told  to  the  Congress  that  can- 
not wisely  be  revealed  to  the  public — or  at  least  not  without  significant  damage 
to  what  can  rightly  be  described  as  the  national  interests  of  the  United  States. 
I  will  not  burden  the  record  with  cases,  but  they  would  be  legion. 

This  is  not  at  all  to  say  that  disclosure  to  the  public  has  been  adequate,  or  that 
it  was  adequate  during  my  service  in  government.  But  generally  speaking  the 
point  at  which  a  given  issue  should  be  presented  to  the  public,  or  a  decision  made 
known,  comes  a  little  after  its  presentation  to  appropriate  representatives  of  the 
Congress.  In  time  alone,  and  I  think  also  in  substance  and  detail  of  background, 
the  two  are  different.  I  have  yet  to  see  a  member  of  the  Congressional  leadership 
emerge  from  the  many  sessions  where  the  President  has  discussed  a  pending 
decision,  and  tell  all  on  the  steps  of  the  White  House.  And  I  think  the  reason  is 
that  in  practice  members  of  Congress  accept  that  in  their  representative  capacity 
they  should  know  things  in  more  detail  than  the  public  and  know  them  sooner.' 
Some  of  their  constituents  might  even  say  that  that  is  what  they  are  here  for. 

If  one  views  the  matter  as  a  constant  balancing  of  interests,  are  there  suboi'- 
dinate  distinctions  that  help  to  apply  the  balance  in  particular  cases?  I  think 
there  are : 

First,  there  is  the  obvious  distinction  between  truly  sensitive  matters  of  great 
importance  to  adversary  powers,  and  matters  that  are  less  sensitive,  involving 
some  lesser  reason  for  keeping  them  secret — like  why  the  F-111  was  not  awarded 
to  Boeing,  or  whether  the  Army  spies  on  SDS. 

Next,  let  us  distinguish  current  seci-ecy — the  withholding  of  roughly  contem- 
porary information — from  historical  secrecy,  the  withholding  of  information  con- 
cerning past  events.  Obviously,  the  line  between  the  two  is  not  fixed :  in  an  on- 
going issue,  what  is  "contemporary"  and  still  of  direct  relevance  may  last  for 
some  time ;  on  a  specific  sensitive  event,  it  may  evaporate  at  once — in  Dr.  Kissin- 
ger's visit  to  Peking,  how  he  got  there  had  the  highest  sort  of  need  for  current 
secrecy,  none  at  all  for  historical  secrecy  the  moment  the  trip  was  announced. 

Next,  I  have  already  referred  to  an  important  distinction  between  process  and 
decision  or  accepted  appraisal.  A  piece  of  this  falls  within  the  classic  doctrine 
of  executive  privilege,  and  I  discussed  it  at  length  in  my  1971  testimony.  Essen- 
tially, human  beings  in  any  walk  of  life  are  franker  when  they  will  not  be  quoted, 
not  only  not  quoted  at  the  time  but  often  not  quoted  for  some  time  to  come.  The 
strongest  advocate  of  full  disclosure  of  government  business  to  the  public  has  not 
yet  suggested  wiring  for  l)roadcast  the  cloak-rooms  of  the  Senate  or  the  discus- 
sion chamber  of  the  Supreme  Court.  The  same  is  true  in  the  Executive  Branch, 
and  a  large  part  of  what  is  called  executive  privilege  is  simply  a  common-sense 
recognition  of  this  fact — a  fact  as  true  in  law  firms,  or  trade  unions,  or  political 
parties  (or,  may  I  say,  primary  campaign  headquarters),  as  in  public  bodies.  The 
distinction  is  not  a  flat  one  or  easy  to  draw — I  tried  my  hand  at  a  rough  demarca- 
tion in  my  1971  testimony — liut  it  is  there. 

Now  if  one  turned  these  distinctions  into  elementary  rules,  you  could  come  out 
with  the  conclusion  that  the  case  most  entitled  to  the  protection  of  secrecy  is  that 
of  current  information  about  the  processes  of  government,  on  sensitive  foreign 
and  defense  matters,  designed  to  be  revealed  to  the  pnUic.  Here,  if  anywhere, 
is  the  inner  keep  of  the  castle  of  secrecy  which,  one  would  suppose,  nothing  could 
breach. 
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And  yet,  at  once,  as  my  train  of  thought  reached  this  point,  I  recalled  a  vivid 
case  where  all  four  of  these  apparent  principles  were  breached — and  the  result 
was  a  triumph  for  the  American  democratic  process.  The  case  was  the  Mac- 
Arthur  hearings  of  1951 — wherein  current,  highly  sensitive  information  going 
to  the  heart  of  the  executive  process,  stopping  short  only  at  actual  words  spoken 
to  the  President,  was  revealed  by  the  pageful  of  every  newspaper  in  the  land, 
after  only  the  most  narrowly  defined  security  screening  for  information  that 
could  quite  literally  damage  American  forces  in  the  field. 

"What  was  the  lesson?  First,  that  the  felt  sense  of  the  national  interest,  in 
its  broadest  sense,  may  in  a  given  case  override  every  other  factor.  If  ever  a 
case  demonstrated  that  there  are  no  fixed  rules  or  lines,  that  one  did. 

Should  one  then  conclude  that  the  whole  concept  of  secrecy  is  a  nonsense  to 
be  discarded?  I  think  not.  For  the  case  was  unique  in  both  precision  and  impor- 
tance. And  the  great  feature  of  the  MacArthur  hearings  was  what  deserves  to 
be  called  due  process.  The  proceedings  were  intense,  but  they  were  conducted 
by  a  great  Senator  with  judicial  instincts.  They  were  comprehensive — all  sides 
were  heard  and  key  witnesses  spent  days  on  the  stand — but  they  were  at  all 
times  fair.  In  the  end,  a  story  had  been  told  that  had  the  most  profound  effect 
on  the  contemporary  national  temper,  both  with  respect  to  the  firing  of  General 
MacArthur  and  with  respect  to  the  accepting  of  limited  objectives  in  the  whole 
Korean  War.  It  is  a  story  that  has  also  served  as  a  continuing  gold  mine 
for  historians,  to  the  great  benefit  of  students  and  others  seeking  to  understand 
and  learn  from  an  important  event.  Obviously,  one  of  the  most  tragic  aspects 
of  the  whole  Vietnam  experience  was  the  failure,  at  some  appropriate  point,  to 
hold  comparable  hearings — and  indeed  the  mutual  defiance  of  the  Executive 
and  the  key  Senate  committee  from  early  1966  on.  I  need  not  dwell  on  that ;  the 
contrast  is  painfully  evident,  and  it  must  be  bluntly  said  that  the  advent  of 
television,  and  the  current  ethos  about  its  participation  in  public  events,  is  a 
part  of  that  contrast. 

Now,  of  course,  the  model  due  process  achieved  in  the  MacArthur  hearings 
involved  an  immense  expenditure  of  effort  and  talent,  immobilizing  both  the 
Executive  and  key  committees  of  the  Senate  for  weeks.  And  the  toughest 
question  of  all  is  how  to  decide  the  depth  of  disclosure  compelled  in  a  particular 
case  by  the  broad  national  interest.  In  the  MacArthur  ease,  the  danger  of  non- 
disclosure was  so  patent  that  there  was  at  once  agreement  that  the  full  story 
should  be  told  at  whatever  cost,  short  only  of  actual  risk  to  the  American  forces  : 
I  have  no  doubt  the  transcript  was  read  avidly  in  the  Kremlin  and  in  Peking 
alike,  and  that  much  was  learned.  But  from  every  standpoint  the  eventual 
gains  outweighed  the  drawbacks. 

But  it  is  a  balance  in  every  case,  and  the  rub  is  who  is  to  decide.  I  see  no 
clear  answer — except  the  applied  common  sense  and  patriotism  of  the  partici- 
pants at  both  ends  of  Pennsylvania  Avenue,  aided  and  guided  by  the  felt 
pressures  of  public  opinion. 

On  such  questions  of  balance — the  national  interest  in  disclosure  versus  the 
national  interest  in  secrecy — criminal  sanctions  are  a  crude  weapon  at  best, 
to  be  used  sparingly.  The  very  decision  to  prosecute  involves  the  Executive 
deciding  that  the  balance  has  been  breached — and  putting  the  defendant  to 
great  pain  and  trouble. 

Beyond  that  point,  I  do  not  believe  the  Executive  should  have  a  unilateral 
right  to  decide  key  issues  at  the  trial.  Sure,  it  is  very  tough  if  the  Executive  has 
to  drop  the  prosecution  of  a  valid  case  because  it  dare  not  reveal  the  extent  of 
the  damage  done  by  the  disclosure.  (This  was  the  case  when  Attorney  General 
Biddle  decided  that  he  could  not  prosecute  the  Chicago  Tribune  in  1942  for  re- 
vealing that  our  Navy  was  reading  Japanese  messages ;  the  very  disclosure  of 
the  basis  of  the  trial  would  have  compounded  the  chances  of  the  Japanese  learn- 
ing of  it — as  by  a  miracle  they  did  not.  Now  that  type  of  case  is  covered  by  the 
separate  Section  798  of  the  Code,  although  the  problem  of  disclosing  the  basis 
could  still  arise.)  But  it  is  impossible  to  rely  solely  on  the  Executive  determina- 
tion, without  proof.  Exactly  this  kind  of  thing,  in  a  misguided  British  prosec-u- 
tion.  has  led  in  the  past  two  years  to  a  Royal  Commission  proposing  major  modi- 
fications in  the  British  Official  Secrets  Act. 

That  Act  is,  of  course,  a  common  point  of  reference  to  those  who  would  change 
American  practices.  I  have  lived  under  it,  during  the  war,  and  watched  its 
salutary  impact  at  a  time  of  felt  danger.  But  the  1972  Franks  Report  has  now 
made  clear  how  hard  it  is  to  apply  in  present  conditions,  and  as  I  have  read 
that  report  I  do  not  see  any  of  its  recommendations  that  could  sensibly  be  carried 
over  to  the  American  situation.  That  is,  I  see  no  specific  category  of  document 
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that  deserves  the  kind  of  special  treatment  now  accorded  cryptographic  ma- 
terial in  Section  79S — for  example,  no  American  equivalent  to  Cabinet  papei-s 
(which  the  Franks  Report  recommended  to  be  covered  by  criminal  i^enalties). 
r.ut,  more  broadly,  an  Official  Secrets  Act  is  just  not  in  our  American  stjie. 

So  I  come  back,  Mr.  Chairman,  to  where  I  began.  There  are  no  absolutes  in  this 
subject,  and  I  would  beware  of  proposals  that  set  them  up,  either  in  the  crim- 
inal code  or  in  the  powers  of  a  standing  commission.  In  the  end,  the  Executive- 
Legislative  relation — in  disclosure  as  in  all  else — will  come  down  at  best  to 
statesmanship  in  both  branches,  at  worst  to  hard  bargaining  and  give-and-take, 
and  to  the  felt  prestige  of  each  witli  the  sovereign  public.  I  venture  that  in  these 
last  respects  the  situation  has  changed  somewhat  in  the  period  since  your  sub- 
committee began  its  hearings. 

Senator  Muskie.  Our  next  witness  is  Mr.  William  G.  Florence,  Air 
Force  securit}'  analyst,  retii-ed. 

STATEMENT  OF  V7ILLIAM   G.   FLORENCE,  AIR  FORCE  SECURITY 

ANALYST  (RETIRED) 

jNIr.  Florexce.  Thank  you. 

Senator  Muskie.  Mr.  Florence,  it  is  a  pleasure  to  welcome  you  this 
moi-nin»,  and  will  you  proceed  ? 

Mr.  Florexce.  Mr.  Chairman,  I  consider  it  a  privilege  to  respond 
to  the  invitation  to  testify  about  executive  branch  policy  and  practices 
for  dec! assif vino;  official  information. 

]My  comments  will  also  explore  actions  which  Congress  could  take, 
first  to  eliminate  excessive  secrecy  in  the  executive  branch  and,  second, 
to  provide  for  safeguardino;  official  infoi-mation  vital  to  the  national 
defeiise  without  p.bridii'irig  the  freedom  of  speecli  or  of  the  ]:)i'ess. 

With  regard  to  my  qualifications,  briefly,  I  served  22  years  in  the  U.S. 
Army  and  the  U.S.  Air  Force,  from  1928  to  1950.  I  served  21  more 
years  with  the  Department  of  Defense  in  civilian  status,  and  retii-ed 
completely  from  the  Federal  Government  ]\[ay  31,  1971.  For  the  last 
26  years  of  my  service,  m}^  duties  involved  the  development  and  appli- 
cation of  policy  for  classifying  and  declassifying  official  information. 

Since  !May  1971,  my  activities  here  included  service  as  security 
consultant  to  Government  contractors  and  to  others  interested  in  mat- 
ters involving  national  defense  considerations.  I  have  been  associated 
with  the  defense  counsel  in  the  Ellsberg-Eusso  Pentagon  Papers  case, 
since  October  1971,  as  their  consultant  on  Govei-nment  security  policy. 

Mr.  Chairman,  secrec}'  in  the  executive  branch  of  the  Federal  Gov- 
ernment continues  to  be  one  of  the  most  serious  problems  of  our  time. 
There  is  abundant  proof  that  the  false  philosophy  of  classifying  in- 
formation in  the  name  of  national  security  is  the  source  of  most  of 
tlie  secrecy  evils  in  the  executive  branch.  The  insistence  of  people  in 
that  branch  on  operating  under  security  classification  secrecy  has 
created  a  state  of  antagonism  between  them  and  the  American  public. 

The  Ellsberg-Russo  trial  is  only  one  example,  although  the  most 
noted  in  history,  of  how  the  classification  theory  affects  executive 
branch  attitudes  and  actions.  About  3  days  after  publication  of  the 
Pentagon  papers  volumes  began  in  June  1971,  I  heard  the  announce- 
ment of  the  President's  comment  indicating  his  belief  that  the  mis- 
handling of  material  classified  top  secret  was  a  basis  for  prosecution. 
Twelve  days  later,  a  grand  jury  returned  the  first  indictment  against 
Di*.  Ellsbera",  alleging  unauthoi-ized  possession  and  retention  of  docu- 
ments classified  top  secret.  In  December  1971.  6  months  later,  that 
indictment  was  expanded  to  charge  consj^iracy  between  Dr.  Ellsberg 
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and  ]Mr.  Husso  to  defeat  an  alleo-ed  governmental  function  of  con- 
trolling the  dissemination  of  classified  Government  studies,  reports, 
memorandums,  and  communications. 

Available  facts  that  show  that  the  existence  of  security  classifica- 
tion markings  on  the  Vietnam  study  volumes  published  by  the  New 
York  Times,  constituted  the  only  excuse  that  could  be  found  to  prose- 
cute Dr.  Ellsberg.  Much  of  the  outline  of  so-called  proof  in  the  Gov- 
ernment's trial  memorandum  is  filled  with  slanted  citations  of  ad- 
ministrative regulations,  rather  than  law.  During  the  trial,  and  until 
I  testified  a  few  weeks  ago,  the  prosecutor  insisted  that  the  Executive 
order  on  classifying  and  safeguarding  information  actually  was  law. 
In  my  opinion,  if  those  outdated  and  unjustifiable  security  classifica- 
tion markings  had  not  been  on  the  Vicitnam  study  volumes,  there 
would  never  have  been  any  prosecution  stemming  from  their  release. 

Another  example  of  how  much  the  executive  branch  treasures  the 
power  that  is  inherent  in  security  classification  secrecy,  is  contained 
in  the  proposed  Criminal  Code  Reform  Act  of  1973,  which  is  desig- 
nated S.  1400.  The  Department  of  Justice  would  have  Congress  really 
make  it  a  crime  to  disclose  information  bearing  a  classification  m.ark- 
ing.  Individuals  would  be  subject  to  the  prosecution  regardless  of  how 
much  the  country  benefited  from  the  disclosure.  They  could  be  found 
guilty  solely  on  the  basis  that  they  used  the  information  in  a  manner 
not  a  pi")  roved  by  the  classifier,  even  though  the  information  had  no  re- 
lationship whatsoever  to  the  national  defense. 

Mr.  Chairman,  the  policy  for  classifying  information  as  confidential, 
secret  or  top  secret  is  contained  in  Executive  Order  11652,  March  8, 
1972.  subject:  "Classification  and  Der-lassification  of  National  Secu- 
rity Information  and  Material."  Additional  instructions  are  in  a  Na- 
tional Security  Council  dii-ective,  INIay  17,  1972,  which  governs  the 
classification,  downgrading,  declassification,  and  safegTiarding  of  na- 
tional security  information.  And,  of  course,  executive  branch  depart- 
ments and  agencies  have  their  own  implementing  regidations. 

Basically,  the  policy  in  Executive  Order  11652  is  the  same  that  the 
Army  and  Navy  used  before  World  War  II  to  classify  a  very  small 
volume  of  niilitary  information  as  confidential  or  secret.  That  policy 
was  first  given  Executive  order  status  in  1951,  No.  10290.  Eevisions 
issued  in  1953  as  No.  10501  and  last  year  as  No.  11652  have  continued 
to  authorize  the  withholding  of  official  information  from  American 
citizens  as  an  administrative  choice  of  many  thousands  of  executive 
branch  employees. 

History  proves  that  the  administrative  classification  system  does  not 
serve  the  interests  of  our  country  today.  As  soon  as  the  system  was 
stretched  beyond  its  original  military  purpose  and  was  used  to  cover 
the  burgeoning  bureaucracy  that  sprang  up  in  World  War  II,  over- 
classification  became  common  practice. 

Elmer  Davis,  the  Director,  Office  of  War  Information,  attempted  in 
September  1942  to  eliminate  unnecessary  classification  of  information. 
Later,  Executive  Order  10290,  which  had  existed  for  only  a  couple  of 
years,  was  replaced  because  people  classified  too  much  information  that 
did  not  qualify  for  protection  in  the  interests  of  national  defense. 
Executive  Order  10501  was  replaced  last  year  because,  as  the  President 
said,  the  system  allowed  too  many  papers  to  be  classified  for  too  long  a 
time. 


2S7 

Executive  Order  11652  has  been  in  effect  for  about  a  year  now.  The 
policy  being  substantially  the  same  as  that  which  has  existed  for  gen- 
erations, "too  many  papers  arc  being  classilicd  for  too  long  a  time." 

Executive  Order  11652  is  a  failure  for  at  least  tliree  reasons. 

First,  the  threshold  criteria  for  classifying  an  itera  of  information 
is  exceedingly  broad.  The  only  constitutional  basis  for  restricting  the 
dissemination  of  information  is  the  need  to  preserve  our  national 
defense  capability,  according  to  the  Supreme  Court.  But  the  Executive 
order  authorizes  withholding  of  information  if  an  official  or  employee 
thinks  that  its  unauthorized  disclosure  could  reasonably  be  expected  to 
cause  damage  to  the  national  security.  The  national  security  standard, 
as  opposed  to  national  defense,  is  all  inclusive.  It  encompasses  eco- 
nomic, financial,  industrial,  health,  and  agricultural  factors  as  well  as 
many  others. 

In  practice,  people  classify  information  for  the  most  part  with  no 
idea  Avhatever  that  its  disclosure  could  harm  any  interest  of  the  coun- 
try. Reasons  most  commonly  used  by  individuals  for  classifyino-  in- 
formation are—  "  '^ 

1.  Xewness  of  tlie  information ; 

2.  Keep  it  out  of  newspapers ; 

3.  Foreigners  might  be  interested ; 

4.  Don't  give  it  away— and  you  liear  the  old  cliche,  don't  give 
it  to  them  on  a  silver  platter ; 

5.  Association  of  separate  nonclassified  items ; 

6.  Reuse  of  old  information  without  declassification ; 

7.  Personal  prestige ;  and 

8.  Habitual  practice,  including  clerical  routine. 

One  research  corporation  that  is  under  contract  to  the  Dt^partment 
of  Defense  stated  last  month  that  the  only  effect  Executi\-e  Order 
11G52  had  on  its  classified  work  was  the  expenditure  of  over  $4,000 
for  rubber  stamps  to  reflect  new  notations  such  as  the  exemption  of 
information  from  automatic  declassification. 

The  second  major  problem  about  Executive  Order  11652  is  that  it 
permits  people  to  classify  information  without  being  designated  to 
exercise  such  responsibility.  The  hio-hly  publicized  reduction  in  the 
nmnber  of  authorized  classifiers  has  had  little  effect.  Masses  of  of- 
ficials continue  to  classify  information  without  being  authorized  to  do 
so.  They  simply  cite  some  so-called  classification  guide,  the  provisions 
of  some  regulation,  or  the  name  of  another  person  having  classifica- 
tion authority. 

If  I  might,  I  would  just  digress  a  moment.  I  have  an  example  of  one 
of  these  classifications  guides  we  have  been  referring  to  that  people 
use  as  a  basis  for  assigning  a  classification  on  a  document.  Included 
are  instructions  that  actually  authorize  the  concept  of  classification, 
M'ith  no  real  specificity  as  to  its  need.  Individuals  can  decide  that  they 
have  information  Avhich  conceivably  falls  within  the  concept  of  this 
guide.  The;y;  can  then  cite  the  guide,  and  go  about  their  merry  Avay  of 
classifying  information  as  fast  as  they  can. 

Senator  Muskie.  May  we  have  that  for  the  record  ? 

Mr.  Florence.  You  may,  Mr.  Chairman.  This  is  not  a  current  one, 
but  I  think  it  is  an  example  that  could  be  useful. 

Senator  Muskie.  Without  objection,  that  will  be  included  in  the 
record. 

[See  "Air  Force  Systems  Command  Security  Classification  Guide," 
Appendix,  Volume  III  of  these  hearings.  Secrecy  in  Government,  Part 
1,  Classification  Guide.] 
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Mr.  Florence.  The  third  major  reason  why  Executive  Order  11652  is 
■a  faihire  is  that  it  does  not  declassify  or  require  the  declassification  of 
information  on  a  timely  basis.  Of  course,  the  order  urges  timely  de- 
classification. But  it  permits  easy  exemption  from  declassification  for 
at  least  30  years.  It  is  common  practice  for  entire  projects  and  extensive 
pro<^rams  to  be  exempt  from  automatic  declassification. 

In  reality,  there  seems  to  be  somethin^r  special  about  a  classification 
marking,  once  it  gets  placed  on  a  document.  It  becomes  virtually 
sacred.  Some  people  would  almost  as  soon  give  up  their  birthright 
as  to  cancel  the  classification  marking  on  information. 

I  will  cite  an  example.  There  are  20  documents  in  evidence  in  the 
Ellsberg-Russo  trial  which  the  defendants  i^produced  in  1969.  Half 
of  them  are  still  classified  top  secret,  even  though  they  automatically 
became  public  records  when  the  prosecution  introduced  them  into  evi- 
dence. The  judge  specifically  ruled  that  all  material  introduced  as 
evidence  is  public,  and  that  the  still -classified  documents  are  available 
to  anyone. 

I  have  a  copy  of  one  of  those  documents  that  is  under  a  separate 
court  order  which  applies  to  me,  so  I  can't  turn  it  over  to  the  chairman. 
But  I  did  think  you  would  be  interested  in  seeing  a  copy  of  a  public 
document  that  is  still  classified  top  secret.  This  is  onlv  one  of  the 
documents  I  was  referring  to  as  being  public  records  in  tlie  trial. 

The  Department  of  State  has  primary  interest  in  at  least  six  of  the 
top-secret  public  documents,  including  a  partial  history  of  the  1954 
Geneva  Conference  regarding  Indochina.  The  Department  of  Defense 
has  primary  interest  in  the  othei"  top-secret  public  documents,  includ- 
ing a  comparativelv  brief  account  of  the  deployment  of  Marines  to 
Da  Xang,  South  Vietnam,  in  1965.  Both  departments  have  repeatedly 
refused  to  cancel  the  classification  markings  assigned  to  their  respec- 
tive documents  to  this  day. 

INIr.  Chairman,  we  are  concerned  with  the  need  to  resolve  serious 
problems  in  our  Government,  and  in  the  life  of  this  Nation,  which 
stem  from  administrative  security  classification  abuses  by  people  in 
the  executive  branch.  I^ormally,  when  Congress  finds  that  action  by 
the  executive  bi'anch  should  be  corrected  or  redirected,  it  simply 
revokes  or  changes  the  law  that  permitted  the  problem  to  arise.  But 
the  case  of  administrative  classification  excesses  is  different.  There 
is  no  authorizing  law  that  could  be  revoked  or  changed. 

The  only  way  that  Congress  can  impose  effective  control  over  classi- 
fication secrecy  in  the  executive  branch  is  to  enact  a  new  law.  I  have 
often  heard  it  said,  "You  cannot  legislate  against  stupidity."  But.  in 
my  opinion,  that  is  precisely  what  Congress  must  do,  and  it  should  be 
done  as  soon  as  possible. 

The  most  suitable  legislative  action  would  be  the  enactment  of  a 
law  to  accomplish  the  basic  purpose  of  Executive  Order  11652,  and 
at  the  same  time  serve  the  interests  of  Congress  and  the  people  regard- 
ing access  to  information.  It  is  my  belief  that  a  bill  should  be  enacted 
to  do  the  following : 

(1)  Establish  precivSely  the  authority  for  the  President  nnd  the  heads 
of  a  few  specified  departments  and  agencies  to  designate  certain  official 
information  as  requiring  protection  against  disclosure,  so  as  to  pi'e- 
clude  actual  damage  to  the  national  defense.  The  law  would  not  force 
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t!ie  designation  of  any  infonnation  as  requiring  protection.  But  if  an 
item  of  information  is  considered  for  designation,  the  procedures  and 
I'osti'ictions  would  apply  and  be  controlling  within  the  executive 
branch. 

(2)  Prescribe  use  of  the  single  term  "Secret  Defense  Data"  for  such 
information  as  may  be  designated  for  protection.  No  other  classifica- 
tion would  be  permitted,  but  routing  designators  could  be  used  to 
assist  in  restricting  the  distribution  of  specific  items  of  information. 

(3)  Define  as  narrowly  and  clearly  as  practicable  the  criterion 
"would  damage  the  national  defense."  Efforts  in  the  past  to  define 
types  of  information  requiring  pi'otection  have  always  failed.  As  re- 
flected in  our  espionage  laws,  it  is  injuiy  and  damage  to  the  national 
defense  and  to  the  United  States  that  we  are  concerned  about. 

(4)  Impose  strict  limitations  on  authoritv  to  designate  information 
as  "Secret  Defense  Data."  Only  the  head  of  an  agency  or  an  official 
designated  by  him  could  make  the  designation.  His  name  and  title 
would  appear  on  documents  containing  the  information. 

(5)  Set  practical  limits  for  retaining  information  in  the  secret  de- 
fense data  category,  which  would  reflect  the  need  to  eliminate  the  cur- 
rent fiction  about  how  this  Nation  would  be  harmed  if  its  citizens 
should  learn  what  the  executive  branch  is  doing  and  has  been  doing  in 
the  name  of  national  defense. 

(G)  Establish  a  specific  standard  for  dissemination  within  and  by 
the  executive  branch  of  secret  defense  data.  This  would  reflect  the  re- 
sponsibility of  the  executive  branch  itself  to  protect  the  information  it 
considers  important.  That  branch  should  not  operate  on  the  basis  that 
it  can  make  wide  dissemination  of  classified  information  on  the  expec- 
tation that  recipients  would  become  subject  to  prosecution  if  tliey  don't 
agree  with  the  executive  branch  ideas  about  security  controls.  A  vitally 
important  provision  would  make  it  unlawful  for  any  person  to  with- 
hold or  autliorize  the  withholding  of  information  from  the  legislative 
bi-anch  on  the  basis  of  its  qualification  for  designation  as  "Secret  De- 
fense Data." 

(7)  Direct  that  an  official  with  appropriate  staff  be  designated  by  the 
President  to  assist  him  in  monitoring  implementation  of  the  law.  A 
report  of  the  various  actions  taken  would  be  submitted  to  Congress 
semiannually. 

Afi-.  Chairman,  I  do  have  a  suggested  draft  of  my  ideas  in  this  re- 
gard if  that  should  become  of  interest  to  the  committee. 

Senator  Muskie.  Yes ;  Ave  would  be  happy  to  have  that  for  the  rec- 
ord. That  will  be  placed  at  the  end  of  the  statement.^ 

Mr,  P'lorence.  Mr.  Chairman,  I  have  reviewed  two  existing  bills 
which  are  under  consideration. 

First,  S.  1142,  would  amend  the  Freedom  of  Information  Act  to 
I)ermit  a  Federal  court  to  determine  whether  disclosure  of  an  official 
record  would  be  harmful  to  the  national  defense  or  foreign  policy.  I 
would  strongly  support  that  legislation.  One  of  the  objectives  I  had 
in  mind  for  legislative  action  to  replace  the  Executive  order  classifica- 
tion system  was  to  provide  a  basis  for  judicial  review  of  a  classifica- 
tion pi-onouncement  if  it  should  become  involved  in  litigation. 
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In  my  opinion,  citizens  urgently  need  relief  from  the  tyranny  of 
classification  secrecy  as  practiced  by  the  executive  branch.  The  judi- 
ciary could  give  us  that  relief.  I  am  confident  that  a  Federal  court 
Avould  exercise  good  judgment  about  our  national  defense  requirements 
in  any  given  case.  I  would  assume  that  the  judge  could  handle  any  for- 
eign policy  case  quite  satisfactorily. 

Here  is  an  additional  amendment  to  the  Freedom  of  Information 
Act  that  could  be  included  in  S.  1142.  I  suggest  adding  the  following 
to  subsection  552  (b)  (1)  of  the  act : 

Provided,  That  the  agency  record  involved,  other  than  atomic  energy  restricted 
data  and  communications  intelligence,  is  less  than  3  years  old  at  the  time  its  dis- 
closure is  requested. 

The  change  would  eliminate  Executive  order  protection  for  such 
records  after  3  years.  Experience  indicates  that  3  years  is  the  limit  of 
protection  time  for  m.ost  information.  Of  course,  additional  listings  of 
especially  important  information  such  as  intelligence  operations  could 
be  included  in  the  exceptions. 

The  other  bill,  S.  1520,  would  establish  a  commission  to  study  laws, 
rules,  regulations,  and  so  forth,  relating  to  the  classification  and  pro- 
tection of  information.  Briefly,  the  commission  would  determine  which 
of  such  laws,  rules,  and  regulations,  are  necessary  and  appropriate, 
and  would  make  specific  proposals  about  them.  One  proposal  might  be 
legislation  to  preserve  and  protect  the  security  of  the  United  States  in 
a  manner  consistent  with  the  riglit  of  the  people  to  full  disclosure  of 
inform.ation  relating  to  their  Government. 

I  would  not  favor  setting  up  any  separate  commission  to  explore 
the  problem,  of  administrative  overclassification  of  information  in  the 
name  of  national  security,  or  the  denial  of  information  to  the  people  of 
this  counti-y.  The  objective  of  the  bill,  national  defense  consistent  Avith 
our  constitutional  riglit  of  free  speech  and  a  free  press,  most  certainly 
merits  the  support  of  everyone.  That  is  the  purpose  of  the  type  of 
legislation  that  I  have  suggested. 

The  responsible  committees  in  Congress  are  fully  capable  of  deter*- 
mining  what  action  should  be  taken  about  the  problem  of  classifica- 
tion excesses,  our  national  defense  interests,  and  our  first  amendment 
rights.  Since  corrective  action  can  be  taken  only  by  the  Congress,  I  re- 
spectfully ask  that  it  get  on  with  the  job. 

Mr.  Chairman,  I  express  my  deepest  thanks  for  the  invitation  to 
come  here  and  present  these  comments  and  suggestions. 

Senator  Mttskte.  y/ell,  thank  you  very  much,  Mr.  Florence,  for 
your  statement.  I  have  just  a  few  questions. 

In  trying  to  draft  legislation  to  control  official  secrecy  practices, 
we  constantly  run  into  the  problem  of  how  long  a  secret  really  stays 
a  secret.  Dr.  Edward  Teller  says  scientific  secrets  last  only  1  year. 
In  last  year's  Executive  order  the  administration  appears  to  think 
that  10  years  is  necessary  to  protect  most  material.  You  used  the  figure 
3  years  for  that.  What  are  the  advantages  or  drawbacks  of  putting  a 
fixed  time  limit  into  the  law  ? 

Mr.  Florence.  The  advantage,  Mr.  Chairman,  is  a  congressional  re- 
flection of  an  objective.  Now,  an  objective,  of  course,  has  no  force 
unless  it  is  made  forceful.  The  3-year  choice  as  an  objective  could  be 
made  forceful  with  exceptions.  For  example,  I  do  recommend  the 
possible  revision  of  the  Freedom  of  Information  Act  to  eliminate  pro- 
tection of  information  after  3  years,  but  with  exceptions. 
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Now,  it  is  my  personal  experience  that  the  time  limit  suggested  by 
Dr.  Teller  is  a  practical  time  limit  in  many,  many  cases.  Secrets  are 
really  not  secret,  Mr.  Chairman.  They  are  known  by  people.  Within 
the  passage  of  a  year's  time  the  operational  use  of  information  involves 
spreading  knowledge  of  it.  I  do  believe  the  good  doctor  is  correct 
that  a  great  amount  of  information  does  not  lend  itself  to  protection 
after  a  year.  But  Congress,  in  looking  at  all  of  the  interests  of  the 
country  focused  through  the  operation  of  the  Government,  would 
want  to  assure  a  practical  choice  and  use  an  objective  that  would 
apply  to  really  the  major  part  of  our  lives. 

So  3  years  takes  into  account  initial  use  of  information,  it  takes 
into  account  the  responsibility  of  the  executive  branch  to  declassify 
information  as  soon  as  possii3le  anyway,  and  simply  puts  as  a  last 
resort  a  practical  time  limit. 

Senator  Mitskie.  Would  you  give  the  CIA  a  blanket  exception  ? 

Mr.  Florence.  Absolutely  not.  Pardon  me,  sir,  did  I  interrupt  your 
question  ? 

Senator  Muskie.  No  ;  you  got  the  thrust  of  the  question. 

Mr.  Florence.  Well,  I  have  seen  in  past  examples,  many  represen- 
tations that  whatever  CIA  would  consider  as  their  operational  inter- 
est, should  not  be  subject  to  congressional  control,  let  alone  citizen 
control.  This  to  me  is  utter  fiction.  To  begin  with,  I  believe  that  Con- 
gress might  be  questioned  as  to  why  it  permitted  the  inclusion  or  why 
it  did  include  a  position  in  the  National  Security  Act  of  194T  indicat- 
ing that  the  Director  of  CIA  had  some  special  responsibility  for  safe- 
guai'ding  CIA  information. 

I  til  ink,  stemming  from  that  natural  responsibility  of  his,  ha'^ang 
l^een  put  in  law,  the  theory  of  CIA  secrecy  has  been  expanded  way, 
wav  beyond  any  practical  limits. 

Not  only  is  there  no  reason  for  the  CIA  to  have  special  treatment  as 
an  operating  part  of  our  country,  but  the  second  reason  why  I  would 
say  tlie  CIA  sliould  not  he  exempt  from  regular  declassification  re- 
quirements is  that  the  operations  it  is  engaged  in  are  the  very  type  of 
operations  that  Ave  should  Icnow  about. 

I  have  had  occasion  to  be  made  pi-ivy  to  some  of  those  operations, 
under  court  orders,  so  I  can't  discuss  specifically  the  particular  ones 
I  have  in  mind.  But  we  do  i-ead  in  the  newspapers  of  the  CIA  practic- 
ing its  own  private  wars  for  private  programs  and  private  engage- 
ments. The  information  is  of  imnortance  onlv  to  the  peoDle  engaged  in 
those  progi-ams  and  projects.  I  repeat  again,  Mr.  Chairman,  those 
nctivities  are  the  very  ones  that  this  cou.ntry  should  know  about  and 
decide  whether  we  want  them  carried  out.  Many  of  them,  I  believe,  lead 
to  complications  between  our  country  and  other  countries  that  we  are 
constantly  having  to  try  and  resolve. 

Senator  Muskie.  In  establishing  review  procedures,  how  do  we  get 
around  the  argument  that  the  volume  of  classified  material  is  un- 
mfinageable  for  any  purposes?  For  example,  the  State  Department  in 
1071  said  that  it  handled  281,000  classified  papers  for  a  year  and  has 
37,500,000  classified  papers  in  its  files.  How  could  anyone  review  so 
much  material,  in  your  judgment  ? 

Mr.  Florence.  They  can't  do  it,  Mr.  Chairman.  I  woidd  urge  con- 
sideration of  two  factors  that  we  are  all  discovering  and  exploring  at 
the  moment. 
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First,  the  volume  of  material  stems  from  tliese  abuses  that  we  are 
talking  about  today.  The  permission  of  people  to  use  classification 
stamps  with  no  discretion  creates  volume.  \Ye  are  faced  with  volumes 
of  hundreds  of  millions  of  pages  and  tons  of  documents,  and  it  is  rising 
astronomically. 

The  way  to  deal  with  the  volume  of  material  is  by  a  command  deter- 
mination, w^hether  exercised  by  the  President  or  by  the  Congress,  that 
that  material  no  longer  requires  protection  represented  by  classifica- 
tion marks.  We  have  the  experience  of  declassification  by  Executive 
directive.  We  can  adopt  the  same  principle  by  enactment  of  law. 

I  personally  was  the  one  responsible  in  the  Department  of  Defense 
in  generating  a  directive  in  1957  that  eventually  was  published  in  1958. 
With  the  Secretary  of  Defense's  signature  on  this  directive,  he  person- 
ally removed  the  authority  for  the  classification  markings  to  be  on  any 
information  having  originated  prior  to  a  certain  date.  In  that  case,  it 
was  January  1,  1946.  There  M'ould  hare  1)een  no  way  in  the  world,  as 
long  as  we  lived,  to  have  accomplished  declassification  of  that  informa- 
tion by  individual  review  of  documents.  It  is  unthinkable  to  pursue  any 
such  solution. 

In  that  instance,  the  declassification  was  simply  exercised  by  a  com- 
mand decision  such  as  the  Executive  order  represents.  It  said,  "Cancel 
the  classification." 

Xow,  this  is  what  Congress  would  do  if  it  amended  the  Freedom  of 
Information  Act  by  requiring  the  application  of  the  act  to  informa- 
tion after  it  became  3  years  old.  That  would  be  a  legal  canceling  of 
classification  representations  on  information  over  ?>  years  old. 

Senator  Muskie.  But  it  would  be  subject  to  exceptions  ? 

Mr.  Florence.  Oh.  yes.  There  must  be  exceptions. 

Senator  Muskie.  With  respect  to  this  volume  of  material  in  the 
past,  how  do  you  apply  the  notion  of  exceptions  to  wholesale  declassi- 
fication? You  have  160  million  pieces  from  World  War  II  "minus  29 
million  if  that  is  your  figure.  This  means  132  million  or  131  million 
pieces.  Would  it  be  safe  to  declassify  all  of  it  with  the  stroke  of  a  pen? 

Mr.  Florence.  Yes.  But  I  think  your  question  leads  to  this  comment. 
The  two  types  of  information  I  mentioned,  and  any  additional  excep- 
tions Congress  might  specify,  would  be  immediately  identifiable.  Cus- 
todians would  know  where  the  excepted  information  is.  It  would  not 
become  subject  to  any  compromise  as  a  practical  matter. 

Now,  theoretically — and  I  heard  the  President's  quote  on  this 
point — maybe  some  one  document  might  have  gotten  misplaced  and, 
theoretically,  might  be  subject  to  compi'omise.  Well,  I  can't  imagine 
any  of  us  feeling  any  harm,  compared  with  the  massively  greater 
benefits  that  would  result  to  this  country'  by  the  removal  of  false 
secrecy  restrictions  from  those  160  million  pages,  Mr.  Chairman,  that 
you  were  talking  about. 

Senator  Muskie.  Now,  if  we  accept  the  idea  that  secrecy  for  a  3-year 
period  is  tolerable,  should  we  then  be  ready  to  approve  criminal 
sanctions  against  those  who  violate  that  by  leaking  material  less  than 
3  years  old  ? 

Mr.  Florence.  Absolutely  not,  Mr.  Chairman.  My  major  effort  in 
presenting  possible  solutions  to  this  problem  to  the  Congress  is  to 
assure  that  there  is  always  a  clear  distinction  between  (1)  an  ad- 
ministrative   act  directed  toward  secrecy,  and    (2)    the  question  of 
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cu]])ability  on  the  part  of  some  individual  under  criminal  law.  Those 
two  factore  have  o;ot  to  be  kept  so  far  apart  that  tliere  can  ne\'er  be  any 
overlappin^r  of  them. 

Seciecy  on  the  part  of  the  executive  branch  should  be  their  respon- 
sibility and  theirs  alone.  If  information  that  we  would  permit  them 
to  hold  secret,  under  very  stron<r  restrictions,  should  spill  out  of  the 
executive  branch  and  come  into  the  possession  of  a  Senator  oi-  some- 
one else,  as  a  private  citizen,  he  has  no  responsibility  to  the  President 
for  that  mistake.  His  responsil)ility  is  to  the  country.  And  if  the  infor- 
mation that  has  come  into  his  possession  is  suitable  to  add  to  the 
knowleda:e  of  our  country,  it  is  his  I'esponsibility  as  a  citizen  to  use 
it  in  that  way. 

As  for  criminal  sanctions,  it  is  up  to  the  Congress  to  determine 
what  would  hurt  this  coiuiti-y,  I  am  not  talking;  about  embarrassing- 
some  administrative  official  including-  the  President  but  what  would 
really  hurt  this  country  and  what  should  be  punished  as  a  deterrent  to 
any  future  hurt.  That  is  a  very,  very  narrow  action  as  opposed  to  all 
of  tliis  administrative  worry  we  are  hearing:  about. 

Let  me  add  one  more  point.  I  couldn't  be  more  forceful  on  this. 
A  classification  action  is  strictly  a  matter  of  mind.  Under  a  declassifi- 
cation law,  a  person  in  the  executive  branch  would  be  permitted  to  de- 
cide in  his  mind,  whether  an  item  of  information  should  be 
safeguarded. 

But  to  sug:g:est  that  because  of  a  thought  in  that  individual's  mind, 
somebody  else  should  be  made  a  criminal,  this  is  utterly  abhorrent.  We 
must  keep  these  two  factors  separate. 

Senator  Muskie.  Thank  you  very  much,  Mr.  Florence,  for  your 
excellent  statement.  "\Ye  appreciate  j'our  willingness  to  come  here 
today. 

Mv.  FroKF.xcE.  Thank  you.  sir. 

I A  bill  proposed  by  William  G.  Florence  follows :] 

Proposed  "National  Defense  Data  Classification  Act  of  1073" 

A  RILL  (PROPOSP^n).  to  define  ami  provido  for  designating  certain  official  information 
as  requiring  protection  in  the  interests  of  national  defense,  and  for  other  purposes 

Be  it  enacted  lij  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congrcs'i  nssvtnhle<J , 

SHORT  title 

Section  1.  This  Act  may  be  cited  as  the  "National  Defense  Data  CU^ssification 
Act  of  1973." 

policy 

Sec.  2.  The  authorization  in  this  Act  for  the  President  and  specified  de- 
ItMrtiiH'iits  and  agencies  of  the  Executive  brancli  to  safejinard  certain  official 
infonniitiou  as  requiring  protection  in  the  interests  of  national  defense  and 
the  standard  established  in  this  Act  for  the  use  of  such  information,  including 
its  dis.semination  to  the  Congress,  are  consonant  with  : 

(A)  The  provisions  in  the  United  States  Constitution  that  Congress  shall 
make  no  law  abridging  the  freedom  of  speech  or  of  the  press ; 

(K)  The  right  and  essential  need  of  the  Congress  and  the  citizens  of 
the  United  States  to  be  informed  concerning  the  activities  of  the  Execu- 
tives brancli :  and 

(C)  The  interests  of  national  defense  which  require  preservation  of  tlie 
ability  of  the  United  States  to  protect  and  defend  itself  against  hostile 
or  destructive  action  by  covert  or  overt  means,  including  espionage  as  well 
as  military  action,  but  which  also  reflect  broad  dedication  of  the  Federal 
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government  with  commensurate  interchange  of  information  in  and  outside 
the  country  involving  legislative  action,  foreign  relations,  industrial  and 
economic  development,  international  trade,  and  social  endeavor  as  well  as 
conventional  military  functions. 

DESIGNATION    OF   NATIONAL   DEFENSE   DATA 

Sec.  3.  (A)  (1)  Official  information  originated  or  acquired  by  an  Executive 
branch  department  or  agency  as  listed  in  Section  4,  the  unauthorized  disclosure 
of  which  icouM  damage  the  national  defense  may  be  classified  and  designated 
as  being  in  the  category  of  Secret  Defense  Data. 

(2)  The  criterion  "would  damage  the  national  defense"  shall  apply  to  infor- 
mation the  unauthorized  disclosure  of  which  would  adversely  afi'ect  the  ability 
of  the  U.S.  to  protect  and  defend  itself  against  hostile  or  destructive  action 
Ijy  covert  or  overt  means,  including  espionage  as  well  a.s  military  action.  The 
ci-itericm  shall  not  include  or  apply  to  information  the  disclosure  of  which 
would  or  could  reveal  political  or  other  embarrassment  on  the  part  of  any 
department  or  agency  of  the  U.S.  or  any  official  or  employee  of  the  United 
States. 

(3)  Except  as  otherwise  provided  in  law,  no  other  designation  shall  be  used 
to  classify  information  as  requiring  protection  in  the  interests  of  national 
defense:  Provided  that  the  President  or  the  head  of  a  department  or  agency 
originating  or  receiving  Secret  Defense  Data  may  use  such  muting  indicators 
as  might  be  appropriate  to  assist  in  limiting  the  dissemination  of  individual 
items  of  such  information  to  designated  recipients ;  and  Provided  further,  that 
nothing  in  this  Act  shall  be  interpreted  as  requiring  release  to  the  public  of 
any  information  relating  to  the  national  defense  or  as  having  any  elfect  on 
stfitutes  applying  to  protecting,  handling,  copying,  obtaining,  communicating 
or  disclosing  official  or  unofficial  information  relating  to  the  national  defense. 

(B)  For  the  purpose  of  this  Act,  "tcould  damage  the  national  defense"  as  used 
in  subsection  (A)  (1)  shall  include  the  following : 

(1)  Disruption  of  foreign  relations  affecting  the  national  defense; 

(2)  Compromise  of  a  current  contingency  plan  or  operational  plan  for 
the  defense  of  the  United  States  against  armed  attack  ; 

(3)  Compromise  of  a  current  intelligence  plan  or  operation  important 
to  the  national  defense ; 

(4)  Compromise  of  an  official  cryptologic  sj^stem  vital  to  the  national 
defense ; 

(5)  Disclosure  of  official  information  regarding  a  technological  devel- 
opment primarily  useful  for  military  purposes  which  disclosure  in  itself 
would  eliminate  a  known  technological  lead-time  of  the  United  States  vital 
to  the  nationnl  defense,  Provided  that  the  Secret  Defense  Data  designation 
shall  not  include  basic  research  or  information  resulting  therefrom :  and 

(G)  Disclosure  of  official  infonnation  which  disclosure  in  itself  would 
make  a  current  military  weapon  system  or  military  operation  vulnerable 
to  successful  hostile  attack  or  other  successful  countermeasures,  Provided 
that  the  Secret  Defense  Data  designations  shall  not  apply  to  information 
necessarily  exposed  or  otherwise  disclosed  by  the  existence  or  operation  of  a 
weapon  system  or  military  unit,  or  to  routine  movement,  training  or  sup- 
port of  military  units  not  engaged  in  combat  or  comhat-related  operations. 

AUTHORITY  TO  CLASSIFY 

Sec.  4.  (A)  The  President  and  the  head  of  only  the  following  departments 
and  agencies  may  exercise  authority  for  classifying  official  information  as  Secret 
Defense  Data  : 

(1)  Such  offices  in  the  Executive  Office  of  the  President  as  the  President 
mav  designate  in  writing ; 

(2)  Department  of  State: 

(3)  Department  of  the  Treasury  ; 

(4)  Department  of  Defense  : 

(5)  Department  of  the  Army  ; 

(6)  Department  of  the  Navy  ; 

(7)  Department  of  the  Air  Force ; 

(8)  Department  of  Justice  ; 
(0)   Department  of  Commerce  ; 

(10)  Department  of  Transportation  ; 
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(11)  Central  Intelligence  Agency  ; 

(12)  Atomic  Energy  Commission  ; 

(13)  National  Aeronautics  and  Space  Aflministration. 

(B)  The  head  of  a  department  or  agency  having  classification  authority  may 
designate  in  writing  such  of  his  deputies,  assistants  and  other  subordinates  as 
he  deems  necessary  to  exercise  authority  for  classifying  official  information 
within  their  respective  functional  responsibilities  according  to  this  Act.  Provided 
that  a  person  who  copies  or  otherwise  reproduces  or  uses  information  already 
designated  as  Secret  Defense  Data  shall  not  require  classification  authority  to 
put  the  designation  on  material  containing  the  information  and  shall  not  be 
delegated  classification  authority  for  that  puipose. 

(C)  Each  person  designated  in  a  department  or  agency  to  exercise  classifica- 
tion authority  shall  be  furnished  with  written  instructions  advising  him  of  the 
subject  matter  which  he  may  classify  and  of  such  other  requirements  as  shall 
apply  to  him  in  exercising  his  chissification  authority. 

(D)  The  head  of  an  office  in  the  Executive  branch  who  is  not  designated  to 
exercise  classification  authority  under  this  Act  but  who  originates  or  super- 
vises the  origination  of  official  information  believed  to  qualify  for  designation 
as  Secret  Defense  Data  may  recommend  classification  by  the  person  or  office 
having  both  a  direct  official  interest  in  the  information  and  the  authority  to 
classify  it. 

CLASSiyyiNG  INFORMATION 

Sec.  5.  (A)  The  Secret  Defense  Data  classification  may  only  be  applied  to 
official  information  which  specifically  qualifies  for  classification  according  to 
Section  3  and  which  is  assigned  the  Secret  Defense  Data  classification  by  an 
official  designated  in  or  according  to  Section  4. 

(B)  An  item  of  information,  including  information  contained  in  a  document 
or  other  material  object,  shall  be  considered  for  classification  according  to  what 
it  reveals  and  not  according  to  its  relationship  to  other  information,  and  no  docu- 
ment or  other  material  shall  be  classified  unless  it  contains  or  reveals  an  element 
of  official  information  specifically  designated  as  Secret  Defense  Data  according 
to  this  Act. 

(C)  A  routing  designator  may  be  assigned  to  Secret  Defense  Data  at  the  time 
of  or  subsequent  to  classification  so  as  to  identify  it  as  being  subject  to  specified 
administrative  restrictions  on  reproduction  and  dissemination. 

(D)  A  document  or  other  material  object,  including  communications  trans- 
mitted by  electrical  means,  containing  or  revealing  information  designated  as 
Secret  Defense  Data  according  to  this  Act  shall  be  appropriately  and  con- 
spicuously marked  or  otherwise  identified  to  show  the  following  : 

(1)  The  marking  "Secret  Defense  Data"  ; 

(2 )  The  routing  designator  if  one  was  assigned  ; 

(3)  The  office  of  origin  ; 

(4)  The  date  of  origin  ; 

(5)  The  classification  authority  by  name  and  title ;  and 

(6)  The   date   of  original   classification   of  the    Secret  Defense  Data. 

(E)  In  addition  to  other  required  markings,  each  document  designated  as  Se- 
cret Defense  Data  shall  also  contain  a  meaningful  statement  identifying  the 
information  which  requires  protection  so  as  to  permit  other  information  to  be 
used  without  the  encumbrance  of  classification,  or  each  separate  paragraph  and 
other  separate  segment  shall  be  marked  to  show  whether  it  contains  Secret  De- 
fense Data. 

DECLASSIFICATION  OF  SECRET  DEFENSE  DATA 

Sec.  6.  (A)  When  information  designated  as  Secret  Defense  Data  no  longer 
requires  protection  against  unauthorized  disclosure  to  preclude  damage  to  the 
national  defense  or  no  longer  could  reasonably  Ije  protected  against  unauthor- 
ized disclosure  it  shall  be  declassified  by  the  official  who  assigned  or  authorized 
the  classification,  by  a  successor  in  office,  or  by  a  higher  supervisory  official. 

(B)  The  head  of  an  office  which  has  responsibility  for  functions  transferred 
from  another  office  shall  exercise  declassification  authority  for  such  Secret  De- 
fense Data  as  falls  within  the  purview  of  the  transferred  functions,  and  shall 
designate  one  or  more  officials  to  accomplish  declassification  as  required  by  Sub- 
section G(A),  Provided  that  when  an  ofiice  ceases  to  exist  and  there  is  no  transfer 
of  functions  to  another  office,  such  Secret  Defense  Data  as  remains  shall  be 
transferred  to  the  General  Services  Administration  and  that  agency  shall  exer- 
cise declassification  authority. 
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'(C)  Declassification  of  Secret  Defense  Data  shall  be  accomplished  by  issuance 
'of  an  official  announcement  descril)ing  or  otherwise  identifying  the  information 
involved,  or  by  the  declassification  authority  authenticating  the  declassification 
according  to  subsection  6(F)  on  the  record  copy  of  a  document  and  notifying 
holders  of  copies  of  the  document  that  the  information  has  been  declassified. 

(D)  Information  designated  as  Secret  Defense  Data  which  has  not  been  de- 
classified by  the  President  or  a  department  or  agency  as  provided  in  Subsections 
6(A)-(C),  and  which  is  not  covered  by  statute,  shall  automatically  become  de- 
classified two  years  from  the  end  of  the  month  of  original  classification,  regard- 
less of  whether  documents  or  other  material  objects  containing  or  revealing  the 
information  are  marked  to  show  the  declassification.  Provided  that  a  later  date 
may  be  designated  as  follows  for  the  declassification  of  information  deemed  to 
be  of  such  importance  and  sensitivity  that  continued  protection  should  be  i>er- 
mitted  as  indicated  to  preclude  damage  to  the  national  defense  as  defined  in 
Section  3(B),  and  Provided  further  that  any  information  assigned  a  deferred 
automatic  declassification  date  shall  be  subject  to  non-automatic  declassification 
at  any  time : 

(1)  Subject  to  restrictions  prescribed  hy  the  head  of  the  deitartmcnt  or 
affency,  the  classifying  official  may  designate  a  declassification  date  for  an 
item  of  information  not  later  than  four  years  from  the  end  of  the  month  of 
original  classification : 

(2)  The  head  of  a  department  or  agency  may  designate  a  declassification 
date  for  an  item  of  information  not  later  than  eifjht  years  from  the  end  of 
the  month  of  original  classification ;  and  after  the  seventh  year  of  classi- 
fication of  au  item  that  would  compromise  a  current  intelligence  operation 
or  a.  cryptolonic  siistrm  vital  to  the  national  defense,  he  may  sign  an  order 
deferring  declassification  imtil  a  date  not  later  than  12  years  from  the  end 
of  the  month  of  original  classification. 

(E)  The  head  of  an  office  or  other  person  having  custody  of  a  Secret  Defense 
Data  document  or  other  material  object  which  he  believes  no  longer  requires 
classification  and  concerning  which  he  does  not  have  declassification  authority 
may  recommend  immediate  declassification  by  the  classifying  official  or  b.v 
higher  authority  as  appropriate.  Provided  that  extracts  from  a  document  which 
the  custodian  knows  do  not  qualify  for  designation  as  Secret  Defense  Data  may 
be  used  as  non-classified  information  without  referral  for  declassification. 

(F)  The  holder  of  a  document  or  other  material  object  containing  information 
bearing  the  Secret  Defense  Data  designation  but  which  has  been  declassified, 
including  items  automatically  declassified,  shall  line  through  or  otherwise  cancel 
the  classification  marking  as  soon  as  practicable  and  annotate  the  item  to  show 
the  date  of  and  authority  for  declassification  by  name  and  official  title  or  by 
citation  of  such  official  announcement  as  was  made,  Provided  that  material  in 
storage  need  not  be  marked  or  annotated  xintil  it  is  withdrawn  for  use,  and 
Provided  further  that  material  containing  declassified  information  which  is 
designated  for  destruction  need  not  lie  marked  to  show  declassification  and  may 
be  destroyed  according  to  procedures  applicable  to  other  non-classified  material. 

STANDARD   FOR   DISSEMINATING   SECRET   DEFENSE   DATA 

Sec.  7.  (A)  The  standard  for  dissemination  of  Secret  Defense  Data  within 
or  by  a  department  or  agency  shall  be  as  follows.  Provided  that  no  person  may 
withhold  or  authorize  withholding  information  or  material  from  the  legislative 
branch  on  the  basis  that  it  is  designated  or  qualifies  for  designation  as  Secret 
Defense  Data  :  "Knowledge  or  possession  of  classified  defense  information  shall 
be  permitted  only  to  persons  whose  official  duties  require  such  knowledge  or  jws- 
session  in  the  interest  of  promoting  national  defense." 

(B)  The  term  "official  duties"  shall  include  functions  or  services  of  persons 
performed  in  the  accomplishment  of  official  programs  or  projects  or  other  official 
tasks  regardless  of  whether  they  are  officers  or  employees  of  the  United  States, 
Provided  that  nothing  in  this  Act  shall  be  interpreted  as  authorizing  the  dis- 
semination of  an  item  of  Secret  Defense  Data  to  any  person  deemed  incapable  or 
not  trustworthy  enough  to  accord  the  item  the  degree  of  protection  needed. 

IMPLEMENTATION   AND   REVIEW 

Sec.  8.  (A)  The  President  shall  promulgate  through  the  National  Security 
Council  or  otherwise  such  regulations  as  may  be  appropriate  to  implement  and 
carry  out  the  provisions  of  this  Act.  The  regulations  shall  be  promulgated  not 
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later  than  30  days  prior  to  the  effective  date  of  this  Act  and  shall  include  the 
followinj?  policy  areas : 

(1)  Proliil)ition  against  designating:  or  keeping  information  designated  as 
Secret  Defense  Data  which  has  already  been  exposed  or  which  cannot  be 
protected  effectively  from  exposure  or  other  disclosure  while  in  use,  or  the 
unauthorized  disclosttre  of  which  would  not  in  itself  damage  the  national 
defense : 

(2 )  Limitations  on  assigning  or  retaining  the  Secret  Defense  Data  designa- 
tion on  information  which  necessarily  must  be  disseminated  or  used  outside 
the  Executive  branch,  and  also  a  statement  of  the  conditions  for  pei-mitting 
the  dissemination  or  use  of  Secret  Defense  Data  by  contractors  and  others 
outside  the  Government : 

(8)  Procedures  for  marking  Secret  Defense  Data  material  and  declas- 
sified material : 

(4)  Maintenance  of  accountability  records  for  each  item  of  Secret  Defense 
Data  originated  by  or  for  a  department  or  agency  until  at  least  two  years 
after  destruction  or  loss  of  the  item,  or  until  it  has  been  declassified : 

(5)  Limitation  on  the  reproduction  of  Secret  Defense  Data  documents, 
including  the  initial  production  of  them  : 

(0)  Protection  of  Secret  Defense  Data  against  unauthorized  disclosure 
while  in  use,  transit  or  storage  : 

(7)  Destruction  of  Secret  Defense  Data  material  when  it  no  longer  is 
needed,  and  methods  of  destruction  ; 

(S)  Conditions  for  i>ermitting  retention  of  the  Secret  Defense  Data  des- 
ignation on  documents  transferred  to  records  repositories  :  and 

(9)  Administrative  action  to  be  taken  against  officers  and  employees  of  the 
Executive  hranch  who  violate  provisions  of  this  Act  and  implementing  regula- 
tions. 

(B)  The  President  shall  direct  that  the  National  Security  Council  monitor  the 
action  taken  by  departments  and  agencies  to  implement  and  adhere  to  the  pro- 
visions of  this  Act  and  the  regulations  promulgated  by  the  President.  To  assist  the 
National  Security  Council,  an  official  with  appropriate  staff  shall  be  designated 
to  perform  the  following  functions  : 

(1)  Obtain  and  review  departmental  and  agency  implementing  regula- 
tions and  those  of  such  subordinate  components  as  may  be  necessary  to 
determine  the  effectiveness  of  departmental  action. ; 

(2)  Make  inquiries  on  a  periodic  basis  regarding  the  need  for  assign- 
ment or  retention  of  the  Secret  Defense  Data  designation  on  selected  docu- 
ments and  other  material : 

(3)  Conduct  visits  on  a  periodic  basis  to  observe  the  practical  applica- 
tion of  classification  and  declassification  policy  by  oflScers  and  employees 
of  departments  and  agencies  and  the  safeguarding  of  Secret  Defense  Data ; 

(4)  Receive  and  respond  to  suggestions  and  complaints  from  persons 
in  or  outside  the  Government  regarding  the  implementation  of  this  Act 
by  departments  and  agencies,  and  in  consultation  with  departments  and 
agencies  involved,  assure  that  corrective  action  is  taken  as  appropriate ; 

(5)  Recommend  that  action  be  taken  by  the  National  Security  Council 
or  the  President  when  necessary  to  assure  that  departmental  or  agency 
action  conforms  with  the  provisions  of  this  Act  and  the  President's  imple- 
menting regulations ;  and 

(f5)  Render  a  report  April  1  and  October  1  each  year  to  the  National  Se- 
curity Council  showing  the  significant  actions  taken  during  the  reporting 
period  and  the  results  of  inquiries  and  visits  conducted,  Provided,  that  a 
copy  of  the  report  as  approved  by  the  Council  shall  be  submitted  to  the 
President  of  the  Senate  and  the  Speaker  of  the  House  of  Representatives, 
U.S.  Congress,  not  later  than  30  days  after  the  end  of  the  reporting  period. 

EXISTING   CLASSIFIED   INFORMATION 

Sec.  9.  (A)  OflScial  information  originated  or  acquired  1)y  a  department  or 
agency  and  carrying  the  classification  designation  "Confidential."  "Secret"  or 
"Top  Secret"  shall  be  subject  to  the  restrictions  and  other  provisions  of  this 
Act  regarding  the  designation  of  information  as  requiring  protection  in  the  in- 
terests of  national  defense  and  the  use  and  declassification  of  such  information 
as  qualifies  for  the  Secret  Defense  Data  designation.  Provided  that  prior  to  the 
effective  date  of  this  Act  the  President  or  the  head  of  a  department  or  agency 
may  designate  in  writing  specific  types  or  items  of  information  as  qualifying 
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for  designation  and  protection  as  Secret  Defense  Date  regardless  of  whether 
they  are  marked  as  such,  and  may  designate  or  authorize  the  designation  of 
deferred  automatic  declassification  dates  for  such  items  according  to  Section 
6(D). 

(B)  Suhject  to  review  procedures  established  by  the  head  of  a  department 
or  agency,  the  officer  or  employee  having  custody  of  a  Confidential,  Secret  or 
Top  Secret  document  or  other  material  object  in  use  or  withdrawn  from  file 
or  storage  for  use  shall  mark  it  to  show  that  it  has  been  designated  and  con- 
tinues to  qualify  for  designation  as  Secret  Defense  Data,  or  he  shall  mark  it  to 
show  that  it  has  been  declassified  and  cite  this  Act  as  the  authority  for  such 
marking  unless  declassification  was  accomplished  before  the  effective  date 
of  this  Act. 

ATOMIC   ENERGY   RESTRICTED   DATA 

Sec.  10.  This  Act  shall  not  affect  any  requirement  made  by  or  under  the 
Atomic  Energy  Act  of  August  30,  1954,  as  amended,  regarding  the  designation 
and  protection  of  Restricted  Data  as  defined  in  that  Act. 

FOREIGN   CLASSIFIED   INFORMATION 

Sec.  11.  (A)  Information  or  material  originated  and  classified  by  a  foreign 
government  or  international  organization  and  furnished  to  the  President  or 
a  department  or  agency  of  the  Executive  branch  under  conditions  involving 
protection  in  the  interest  of  mutual  defense  may  be  accorded  protective  use 
under  regulations  promulgated  by  the  President  or  the  head  of  the  department 
or  agency.  Provided  that  no  person  may  withhold  or  authorize  withholding  from 
appropriate  Congressional  committees  such  information  or  material  on  the 
basis  of  the  assigned  classification  or  any  contrary  agreement  imposed  by  a 
foreign  government  or  international  organization. 

(B)  Any  classified  information  received  from  a  foreign  government  or  in- 
ternational organization  which  qualifies  for  designation  as  Secret  Defense  Data 
may  be  so  designated  and  handled  according  to  the  provisions  of  this  Act. 

EFFECTIVE   DATE 

Sec.  12.  The  effective  date  of  this  Act  shall  he  the  first  day  of  the  fourth 
month  following  the  month  during  which  is  was  enacted. 

Senator  Muskie.  We  will  recess  until  2  o'clock  this  afternoon. 

AFTERNOON    SESSION 

Senator  Muskie.  The  first  witness  this  afternoon  is  Dr.  Earl  Callen, 
professor  of  physics,  American  University. 

Dr.  Callen,  it  is  a  pleasure  to  welcome  you  here  this  afternoon. 

STATEMENT  OF  DE.  EAEL  CALLEN,  PROFESSOS  OF  PHYSICS, 

AMEEICAN  UmVEESITY 

Dr.  Callen.  Thank  you,  Senator.  I  am  delighted  to  be  here.  Shall 
I  begin,  sir? 

Senator  Muskie.  Yes ;  won't  you  proceed  please  ? 

Dr.  Callen.  I  am  very  grateful  for  the  opportunity  to  be  here  to 
discuss  certain  problems  encountered  hj  scientists  in  connection  with 
access  to  Government  records. 

I.    THE    "need   to   know" 

(A)  Subsection  (a)  (3)  of  tlie  Freedom  of  Information  Act  provides 
that  "any  person"  is  eligible  to  obtain  Government  records.  The  Fed- 
eral agencies  and  in  some  instances,  the  courts  have  attached  a  "need 
to  know"  qualification  to  obtaining  access  to  public  files,  although 


299 

the  plain  Avording  of  the  act,  and  its  legislative  history,  do  not  suppoi-t 
such  an  interpretation. 

The  concept  of  "need  to  know"  is  that  certain  material  should  be 
generally  restricted  in  distribution,  and  released  only  to  those  who  can 
demonstrate  that  they  have  valid  reason  for  seeing  it.  Standards  for 
"need  to  know"  are  not  well-defined  nor  is  satisfaction  of  those  stand- 
ards easily  established. 

Must  one's  ability  to  earn  a  living  be  conditional  upon  access  to 
the  material  requested  i  If  pecuniary  interest  is  too  strong,  that  might 
even  be  used  by  a  Federal  agency  to  turn  down  a  request  for  informa- 
tion. 

In  one  instance,  a  request  was  denied  by  the  Army  because  the  in- 
formation "could  be  used  improperly  to  the  advantage  or  the  detriment 
of  private  interests  *  *  *" 

If  such  an  interpretation  prevailed,  the  scientist  or  engineer  working 
in  an  industrial  research  laboratoi-y  could  be  denied  access  to  govern- 
ment technical  material  because  of  its  commercial  value. 

(B)  For  the  scholar,  researcher  or  teacher,  job-related  "need  to 
know"  can  be  a  vague  and  difficult  standard.  For  a  particular  study, 
the  researcher  may  very  much  desire  or  even  require  access  to  govern- 
ment records,  but  he  can  rarely  claim  that  working  on  one  particular 
study  rather  than  on  another  is  crucial  to  his  job.  He  usually  chooses  a 
subject  because  he  is  interested  in  it,  he  has  an  idea,  or  thinks  he  can 
make  a  useful  contribution  to  public  knowledge.  A  request  for  access 
might  be  motivated  only  by  the  hope  that  careful  scrutiny  of  govern- 
ment records  might  reveal  something  worth  following  up.  It  would  be 
hard  to  demonstrate  that  this  undefined  scholarly  motivation  is  a 
compelling  "need  fo  know."  Yet  great  scientific  advances  have  hinged 
on  studies  so  tentatively  begun. 

(C)  For  scientists,  as  well  a.s  humanists  and  artists,  the  creative 
process  is  often  nonlogical  and  intuitive.  One  doesn't  know  in  advance 
from  what  source  inspiration  will  come,  or  what  alread}'  discovered 
technique  will  unexpectedly  turn  out  to  be  the  tool  one  needs  to  do  the 
job.  In  other  words,  one  doesn't  know  wdiether  one  needs  to  know  some- 
thing until  one  knows  it. 

Here  is  a  current  example  from  my  own  research.  I  work  in  the 
theory  of  solids,  especially  the  magnetic  properties  of  solids.  For  a 
year  t  have  been  puzzling  about  how  to  apply  certain  ideas  of  coopera- 
tive phase  transitions,  which  occur  in  magnetism,  to  imitative  social 
and  biological  systems.  The  analogy  is  clear,  but  there  are  serious  diffi- 
culties connected  with  nonconservative  systems.  Then  I  chanced  upon 
a  new  treatment  of  laser  theory,  likening  the  behavior  of  a  laser  near 
threshold  to  a  phase  transition.  The  laser  is  an  open,  nonconservative 
system.  Atoms  and  energy  stream  in  and  out.  Here  was  the  tool  I 
needed.  A  new  technique  developed  for  quantum  electronics  allowed 
the  application  of  ideas  of  ferromagnetism  to  the  imitative  behavior 
of  animals  social  systems. 

P>ut  I  had  no  way  of  knowing  this  when  I  read  about  lasers.  I  ha-ve 
read  many  papers  on  many  subjects  during  the  past  year,  and  it  is 
only  after  the  fact  that  I  can  now  say  which  of  those  I  "need  to  knoAV." 
Had  the  laser  work  been  classified — as  much  of  it  indeed  is — I  would 
never  have  discovered  it. 

(D)  Differential  access.  Another  problem  with  "need  to  Imow"  is 
that  this  vague  standard  is  liable  to  abuse  through  discriminatory'^  dif- 
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ferential  access  to  oovenimental  records,  granted  to  those  whose  views 
are  faA'orable  to  the  position  of  the  government,  but  denied  to  poten- 
tially hostile  critics. 

In  an  address  to  the  American  Physical  Society  in  April  of  this  year, 
John  Shattuck,  ACLU  stafi'  counsel,  told  of  the  case  of  Jeremy  Slater, 
a  Latin  American  expert  sympathetic  to  the  U.S.  intervention  in  the 
Dominican  Republic  who,  in  his  writings,  acknowledged  that  the  State 
Department  allowed  him  to  examine  its  file  on  the  affair.  Yet  Prof. 
Theodore  Draper,  an  equally  well-known  Latin  American  scholar,  but 
one  who  has  written  critically  of  our  intervention  in  the  Dominican 
Republic,  has  been  denied  access  to  the  files. 

Max  Frankel,  in  his  affidavit  in  the  Pentagon  Papers  case,  and  in 
Columbia  Journalism  Review,  September/October  1971,  recites  dozens 
of  examples  of  selective  access  granted  to  friendly  reporters,  to  secret 
and  top  secret  materials. 

II.    SELECTIVE   RELEASE   AND   SELECTIVE   DECLASSIFICATION    OF 

INFOR]MATION 

(A)  A  pointed  example  of  the  selective  withholding  of  scientific 
information  damaging  to  the  position  of  the  executive  branch  occurred 
during  the  SST  debate.  The  Director  of  the  Office  of  Science  and  Tech- 
nology, then  Dr.  Lee  DuB ridge,  convened  a  panel  of  experts  headed  by 
Dr.  Richard  Garwin  to  assess  the  supersonic  transport.  The  panel  con- 
cluded that  there  was  a  possibility  of  harm  to  the  atmosphere  from  the 
high  altitude  transport,  and  was  generally  critical  of  the  SST.  When 
the  Honorable  Henry  S.  Reuss,  Member  of  the  U.S.  House  of  Repre- 
sentatives tried  to  obtain  the  Garwin  report  from  Dr.  DuBridge,  Dr. 
DuBridge  refused  to  release  it,  under  instruction  of  Mr.  John  Ehrlich- 
man.  The  report  was  released  only  after  a  2-year  court  battle. 

As  Judge  Bazelon  said  in  his  opinion  in  Soucie  v.  David  [448  F.  2d 
1067  (D.a  Cir.  Apr.  13, 1971)  ]  : 

The  public's  need  for  information  is  eKspecially  great  in  the  field  of  science  and 
technology,  for  the  growth  of  specialized  scientific  knowledge  threatens  to  out- 
strip our  collective  ability  to  control  its  effects  on  our  lives.  It  would  defeat  the 
purposes  of  the  Ofiice  of  Science  and  Technology,  as  well  as  the  purposes  of  the 
Freedom  of  Information  Act,  to  withhold  from  the  public  factual  informa- 
tion on  a  federal  scientific  program  whose  future  is  at  the  center  of  public 
debate.  *  *  * 

(B)  Another  well-known  example  of  official  hiding  of  unfavorable 
scientific  information  was  exposed  in  Committee  for  Nuclear  Respon- 
sihility  v.  Seahorg  [463  F.  2d  783.  788].  In  this  case,  a  conservation 
group,  seeking  to  halt  underground  tests  of  nuclear  warheads  on  Am- 
chitka  Island,  Alaska,  claimed  that  the  AEC,  in  its  environmental  im- 
pact statement,  failed  to  mention  responsible  scientific  opinion  on  the 
adverse  environmental  consequences  of  the  tests,  and  omitted  any  ref- 
erence whatsoever  to  reports  from  other  Federal  agencies  in  its  posses- 
sion, which  indicated  that  the  tests  were  potentially  harmful  to  the 
environment. 

(C)  Abuse  of  security  classification;  differential,  discriminatory 
prosecution. 

Wlien  the  record  is  classified  the  problem  is  compounded.  Not  only 
can  seciirity  clearance  be  granted  selectively  to  those  favorable  to  offi- 
cial policy,  but  the  threat  of  prosecution,  or  censure,  or  loss  of  security 
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clearance  can  be  used  effectively  to  chill  discussion  of  official  policy  by 
those  who  have  security  clearance  and  are  critical  of  that  policy. 

In  Mink  v.  Environmental  Protection  Agency  [464  F.  2d  742  and 
92  SCT.  1196],  the  plaintiffs  argued,  ultimately  unsuccessfully,  that 
they  were  being  denied  access  to  documents  simply  because  the  docu- 
ments were  in  a  file  with  others  that  were  classified  as  secret,  but  which 
otherwise  themselves  would  not  have  been  so  classified. 

(D)  Again  in  his  Pentagon  Papers  affidavit,  Max  Frankel  cites  ex- 
amples of  the  ongoing  daily  process  of  selective  leaks  of  classified  in- 
formation to  friendly  writers,  by  high  Government  officers. 

Discussing  the  printing  of  the  Pentagon  Papers  in  the  Times,  A.  M. 
Rosenthal,  managing  editor,  Xew  York  Times  was  asked  the  question 
'*I)id  it  trouble  you  that  technically  this  material  was  classified?" 
liosenthal  responded : 

Obviously,  you  don't  just  blithely  not  consider  a  thing  like  that.  However, 
most  of  us  have  been  around  a  long  time  in  the  newspaper  business  and  have 
covered  this  kind  of  thing.  We  are  quite  aware  of  classification.  We  have  all  been 
involved  in  many  stories  where  we  were  given  classified  material  if  it  was  in- 
formation that  would  help  the  Government.  We  all  know  that  very  often  a 
government  classifies  and  declassifies  not  for  military  security  reasons  but  for 
whim  or  political  purpose.  We  all  know  that  people  who  leave  the  Government 
write  books  in  which  they  use  classified  information.  Sometimes  they  get  some- 
body to  declassify  it,  sometimes  not.^ 

(E)  The  fear  of  prosecution  has  had  a  chilling  effect  on  discussion 
of  technological  issues  of  great  public  moment,  such  as  ABISI,  SST, 
bomb  tests,  the  moratorium,  disarmament,  and  environmental  issues. 
The  Government  routinely  classifies  great  masses  of  information  and 
then  declassifies  those  portions  that  it  wants  widely  disseminated.  It 
also  leaks  classified  material  to  friendly  spokesmen  if  it  is  favorable  to 
the  Government,  while  suppressing  unfavorable  materials.  This  system 
is  designed  to  stifle  those  who  seek  materials  for  rebuttal  and  to 
intimidate  those  who  dissent  from  the  official  Government  line. 

Before  the  Xuclear  Boml)  Test  Ban  Treaty,  there  was  great  agita- 
tion in  scientific  circles  for  the  ban,  while  the  AEC  strongly  urged  con- 
tinued testing  of  nuclear  weapons.  At  that  crucial  time  the  Russians 
exploded  a  giant  bomb,  reported  by  Newsweek  and  Time  to  be  a  60- 
mogaton  weapon.  Xewsweek  also  reported  that  the  Russian  bomb  had 
a  load  tamper  (shell).  It  was  a  matter  of  common  public  knowledge  at 
that  time  that  bombs  usually  have  a  U^^*  tamper,  and  that  such  a  shell 
almost  doubles  the  yield  of  the  bomb. 

A  famous  physicist  and  ardent  public  advocate  of  the  test  ban  cited 
the  Xowsweek  source,  explained  its  significance  and  described  the  Rus- 
sian bomb  as  effectively  a  100-megaton  bomb,  through  the  simple 
device  of  replacement  of  the  lead  shell  by  the  usual  U^^®  shell.  He 
went  on  to  urge  cessation  of  tests  by  both  sides. 

The  physicist  was  reprimanded  by  the  AEC  for  release  of  classified 
information,  and  his  security  clearance  was  jeopardized.  He  was  effec- 
tively muzzled. 

ITow  was  the  AEC  able  to  nnizzle  him  ?  To  understand  this,  one  must 
imderstand  the  problem  of  credibility.  This  scientist  wanted  to  com- 
ment on  national  defense  issues.  To  continue  to  be  knowledgeable  and 
credible,  he  had  to  have  on-going  access  to  classified  data.  And  to  have 
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access  he  had  to  be  cleared.  In  other  words,  the  Government,  by  grant- 
ing or  denying  security  clearance,  can  designate  which  scientists  are 
"responsible,"  and  those  persons  who  are  critical  of  its  policies  are  in 
danger  of  demotion  out  of  the  "responsible"  category.  The  power  to 
deny  security  clearance  has  a  "chilling  effect" — no,  a  "freezing  ef- 
fect"— on  public  discussion  of  technological  issues  of  great  moment. 

ni.  EFFECT  OF  SECRECY  ON  SCIENTIFIC  PROJECTS 

Secrecy  is  inimical  to  science.  Science  flourishes  best  in  an  atmos- 
phere of  free  and  open  inquiry.  Science  advanced  in  democratic,  an- 
cient Greece,  only  to  wither  in  autocratic  Rome.  It  remained  dormant 
in  medieval  tyranny,  but  with  the  rebirth  of  IVestcrn  democracy, 
science  again  arose. 

Today  science  and  technology''  are  crucial  to  our  national  well-being 
and  safety.  If  we  are  to  hold  our  own  in  the  world,  science  must  bo 
healthy.  One  of  the  many  steps  the  Government  could  take  to  stimu- 
late scientific  progress  would  be  to  reduce  to  an  absolute  minimum  the 
amount  of  scientific  and  technological  material  that  is  classified 
"secret." 

As  an  example,  consider  the  energy  problem.  It  is  acknowledged  by 
all  experts  that  our  Nation  faces  a  serious  energy  shortage.  One  of 
the  major  prospects  for  energj^  production  is  thermonuclear  power 
through  conversion  of  deuterium  in  the  sea  into  helium.  Because  the 
fusion  reaction  must  be  carried  out  in  a  plasma  at  enormously  high 
temperatures — 100  million  degrees — the  technological  problems  are 
enormous.  Much  of  what  we  know  of  thermonuclear  machines  we  have 
learned  from  the  Eussians  who  have  been  pace  setters  in  the  field.  Yet 
much  of  the  U.S.  program,  particularly  that  part  involving  laser-in- 
duced fusion,  is  classified,  and  progress  is  seriously  crippled  by  the 
hidden  nature  of  the  undertaking. 

Dr.  Samuel  Goudsmit.  editor  of  Physical  Review  Letters,  cites  a 
recent  manuscript,  about  which  the  referee  wrote  that  he  had  a  long 
and  detailed  criticism,  but  his  criticism  was  classified.  The  original 
author  responded  that  the  referee's  classified  criticism  was  of  that 
large  part  of  his  paper  which  was  also  classified  and  had  not  been 
submitted. 

[Dr.  Goudsmit's  editorial  follows :] 

[From  Physical  Review  Letters,  Jan.  1.  1973] 
Secrecy  Again 

(Editorial  by  S.  A.  Goudsmit) 

We  thought  that  secrecy  in  physics  had  gone  out  of  fashion  some  twenty 
years  ago.  That  was  the  time  when  the  politicians  realized  that  any  small 
country  could  learn  how  to  make  an  atomic  bomb  if  it  could  not  borrow  a  couple 
from  a  friendly  neighbor.  It  also  became  clear  that  atomic  bombs  are  probably 
rather  useless  against  guerilla  fighters. 

Tlie  new  secret  subject  is  fusion,  more  specifically  laser-induced  fusion.  "We 
don't  know  why  it  is  secret.  We  have  been  told  to  mind  our  own  business  and 
not  mingle  in  matters  of  government  policy  or  politics.  Our  own  business  is 
publishing  papers  on  advances  in  physics,  and  that  is  where  we  got  into  diflB- 
culties  with  secrecy. 

All  we  know  about  fusion  is  what  we  read  in  the  newspapers  and  journals. 
It  is  heralded  as  the  energy  source  which  will  solve  all  the  world's  problems. 
It  is  inexhaustible  and  pollution  free.  The  remotest  corners  of  the  world  wiir 
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get  enough  energy  so  that  everybody  will  be  rich  and  can  relax.  Keeping  work 
towards  this  goal  secret  sounds  like  hiding  progress  in  cancer  research.  Perhaps 
it  is  done  to  present  raising  false  hopes,  or  to  prevent  the  premature  sale  of 
stock  in  oil  companies.  We  don't  know,  and  we  don't  understand. 

Recently,  we  received  a  letter  on  the  subject  which  was  promptly  sent  to  a 
referee.  He  prepared  a  long  critical  report,  but  could  give  us  only  two  short 
paragraphs  since  the  rest  has  to  be  declassified  which  will  take  a  couple  of 
months.  We  informed  the  author  about  the  delay.  He  was  not  surprised  and  be- 
lieves that  the  referee's  critique  most  likely  concerns  items  which  the  author 
bad  to  omit  from  his  letter  because  of  secrecy.  Can  phy.sics  advance  in  this 
way?  Isn't  it  silly  I 

Let  us  hope  that  the  new  year  will  bring  some  enlightenment.  We  wish  our 
readers,  our  authors,  and  especially  our  referees  good  luck  in  1973  with  ample 
support  and  successful  research. 

Such  restrictive  conditions  cripple  progress.  How  can  the  com- 
munity follow  or  participate  in  a  play  in  which  half  the  action,  and 
the  crucial  half,  is  hidden  behind  the  curtain  ?  The  community  does 
not  wish  to.  ^Many  fine  scientists,  and  most  universities,  simply  refuse 
to  M'ork  on  problems  al^out  which  they  cannot  publish. 

Professor  Edward  Teller,  who  is  in  a  position  to  know,  says  that 
we  are  keeping  secrets  only  from  ourselves.  At  a  meeting  of  the  Ameri- 
can Physical  Society,  Washington,  April  1973,  he  called  for  the 
creation  of  a  panel  to  pass  upon  proposals  for  classification  of  secrets. 
In  each  instance,  the  Government  would  have  to  show  why  it  is  in  the 
national  interest  to  classify  something.  The  burden  would  be  on  the 
classifier  to  prove  that  national  security,  or  some  other  need,  out- 
weighed the  advantages  of  free  dissemination,  Dr,  Teller  considers 
that  no  nation  can  have  more  than  a  year's  scientific  lead  over  a  tech- 
nologically developed  rival,  since  whatever  one  person  can  figure  out, 
another  can  also  figure  out  within  a  year  if  he  has  a  mind  to.  Professor 
Teller  therefore  proposes  that  all  documents  be  declassified  in  1  year, 
unless  the  Government  presents  to  the  classification  board  convincing 
arguments  to  continue  classification  for  another  year.  Dr,  Teller  argues 
that  such  a  policy  would  enhance  national  security  since  it  is  in  the 
open  that  a  democracy  functions  best. 

In  electronics  computer  technology,  which  has  not  been  a  classified 
field,  we  lead  the  world,  because  of  the  efficient  competition  of  the  open 
arena.  Security  hides  inefficiency.  Dr.  Teller's  statement,  accompany- 
ing his  call  for  a  1-year  expiration  on  security  classification,  appears 
at  the  end  of  my  testimony. 

I  have  been  a  practicing  physicist  for  25  years.  For  15  of  those  years 
I  worked  at  the  National  Security  Agency  and  the  Naval  Ordnance 
Laboratory,  often  on  classified,  and  at  times  on  highly  sensitive  mat- 
ters. With  that  background,  I  comment  on  classification  and  security. 

There  are  some  things  which  must  be  kept  secret. 

But  there  are  many  secrets  which  have  no  reason  to  be.  Security 
decisions  are  often  so  ridiculous  as  to  be  outrageously  funny, 

I  have  seen  scientists,  engineers,  and  mathematicians  denied  access 
to  papers  which  they  had  themselves  written,  I  have  seen  personnel 
denied  jobs,  precisely  the  same  jobs  at  the  same  desks,  as  civilians, 
which  they  held  for  years,  up  to  the  moment  of  denial,  as  military, 
because  of  differences  in  civilian  and  militarj'^  security  clearance  stand- 
ards. I  have  seen  a  good  scientist  denied  security  clearance  because  he 
testified  as  a  character  witness  in  a  security  hearing  for  a  person  who 
was  cleared  as  a  result  of  that  hearing.  I  have  seen  classified  papers, 
carefully  guarded,  restricted  in  distribution,  while  the  same  paper 
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was  freely  circulated,  widely  known,  and  referenced  in  the  open  liter- 
ature. I  have  seen  much  good  research,  but  also  much  bad  work, 
shielded  from  public  scrutiny  by  the  double  fence. 

From  that  experience,  I  conclude  that  a  reform  of  the  classifi- 
cation practices  of  the  Govermnent  is  long  overdue,  that  declassifica- 
tion of  much  that  is  now  classified  is  in  the  best  national  security, 
libertarian,  and  management  interest  of  the  Nation  and  that  in  each 
instance  the  burden  should  be  on  the  classifier  to  show  why  something 
should  be  classified.  I  support  wholeheartedly  the  efforts  of  Senator 
Muskie,  Representative  Moorhead,  Senator  Roth  and  others,  to  pene- 
trate the  barriers  impeding  the  flow  of  official  information  to  the 
public. 

Thank  you. 

[Statement  of  Dr.  Teller  follows :] 

The  Freedom  of  Scientific  Exchange 

Contrary  to  general  opinion,  secrecy  in  science  is  an  old  established  tradition. 
Freedom  of  tlie  exchange  of  scientific  ideas  is  a  relatively  new  invention. 

In  fact  during  the  millenium  of  alchemy,  a  great  deal  of  good  scientific  work 
was  performed.  It  bore  little  fruit,  not  because  of  poor  quality  of  work,  nor  for 
the  reason  that  the  alchemists  attempted  what  was  impossible.  The  real  reason 
was  secrecy  whicli  prevented  the  type  of  collaboration  which  is  essential  to  the 
growth  of  science. 

Perhaps  the  most  important  change  that  occurred  in  the  attitude  of  si-ientists 
dates  back  to  the  close  of  the  18th  century  when  the  traditional  secrecy  of  alchemy 
was  broken.  Since  that  time,  freedom  of  exchange  was  established  and  publica- 
tion of  scientific  results  became  a  duty. 

A  reactionary  trend  did  set  in  after  the  end  of  the  Second  World  War.  Tbe 
worldwide  shock  caused  by  the  use  of  nuclear  explosives  reestablished  a  meas- 
ure of  secrecy  within  science  which  as  yet  we  have  not  succeeded  in  overcoming. 
What  is  needed  is  not  an  action  of  individuals  directed  against  secrecy,  but 
rather  an  understanding  of  the  problem  which  should  residt  in  the  removal  of 
secrecy  from  the  field  of  science. 

There  are  many  who  believe  that  secrecy  is  needed  for  rea.sons  of  national 
security.  The  fact  is  that  secrecy  did  not  prevent  loss  of  leadership  by  the  United 
States  in  the  fiekl  of  nuclear  weapons.  On  the  other  hand,  much  more  open 
policy  permitted  the  rapid  development  of  electronic  computers,  in  which  fieUl 
the  United  States  has  a  position  of  undisputed  leadership. 

Secrecy  has  erected  barriers  between  our  country  and  our  allies.  These  barriers 
are  harmful  to  science  and  are  a  source  of  weakness  in  the  free  world. 

Individual  Russian  scientists  do  not  love  secrecy  any  more  than  scientists  do 
in  the  free  world.  However,  as  long  as  secrecy  prevails  in  the  democracies,  it  is 
considered  in  Russia  as  a  situation  similar  to  a  law  of  nature.  In  the  field  in  which 
secrecy  has  been  first  established  and  then  lifted:  the  search  for  a  method  of 
controlled  fusion,  collaboration  between  East  and  West  has  produced  valuable 
results.  In  the  Moscow  agreements  announced  a  little  less  than  a  year  ago,  collab- 
oration in  science  has  been  called  a  building  lilock  of  peace.  Such  building  blocks 
will  become  more  effective  when  secrecy  in  science  is  abandoned. 

Toward  the  end  of  1945.  Niels  Bohr  stated.  "One  should  expect  that  in  the 
cold  war  each  side  will  iise  the  weapon  which  it  can  handle  best.  Secrecy  is  the 
appropriate  weapon  for  a  dictatorship,  whereas  ojienness  is  the  weapon  that 
democracies  should  use."  By  sticking  to  our  principles  of  openness  and  free  speech 
we  may  bring  about  in  the  course  of  time  a  change  of  heart  in  Russia.  Among 
our  Russian  colleagues,  we  shall  have  many  allies.  While  such  a  change  will  cer- 
tainly not  occur  immediately,  its  long-term  effects  may  well  be  more  salutary 
than  any  formal  agreement  that  one  can  imagine. 

Senator  jNIuskie.  Thank  you  very  mucli  foi-  your  statement.  Dr.  Cal- 
len.  I  have  two  or  three  questions  T  would  like  to  put  to  you. 

You  testified  about  the  dangers  of  regressive  classification  of  sci- 
entific material  for  whicli  you  claimed  secrecy  is  very  shortlived.  Out- 
side of  the  Atomic  Energv  Commission,  in  the  agencies  where  you 
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worked  in  the  past,  was  there  any  way  to  go  through  channels  to  get 
information  and  declassify  it?  Did  anyone  to  your  knowledge  e\er 
t  rv  to  do  such  a  thing  ? 

"Di-.  Callkx.  I  know  of  no  instance  where  people  approached  either 
the  Xational  Security  Agenc^y  or  the  Xaval  Ordnance  Laboratory  and 
asked  that  material  be  declassified.  You  see  the  problem  one  faces  is  the 
question  of  need  to  know.  Since  you  don't  Imow  what  is  going  on.  you 
don't  know  wluit  to  ask  to  have  dechissified.  So  it  is  something  like 
tlie  question  of  the  number  of  undiscovered  islands,  I  mean  until  you 
know  about  it,  you  don't  know  whether  you  need  to  know  about  it. 
You  would  have  to  go  there  and  ask  them  to  declassify  something  of 
which  you  were  not  aware. 

Senator  ^Iuskie.  I  suppose  one  possibility  would  be  the  actual  clas- 
sified papers  which  employees  work  with.  Do  you  know  of  any  instance 
in  wliich  employees  woi'king  with  classified  papers  would  argue  that 
these  papers  need  not  be  classified  ? 

Dr.  Callex.  People  who  are  working  with  the  papers? 

Senator  Muskie.  Yes,  sir. 

Dr.  Callex.  I'm  sure  if  you  ask  someone  who  is  working  with  it, 
sometimes  they  will  say,  yes,  it  should  and  sometimes  they  would  say, 
no.  it  shouldn't  be  classified.  There  is  no  particular  reason  why  the 
person  avIio  is  working  with  it  would  want  it  to  be  declassified  except 
if  he  wrote  it  himself  and  wanted  it  to  be  published  in  the  open  litera- 
ture. I  mean  he  has  access  to  it  so  he  doesn't  have  the  problem  of  not 
seeing  it,  so  he  has  no  particular  motive  to  go  out  and  press  for  de- 
classification. It  is  the  community  that  is  denied  access  that  has  the 
problem.  It  is  because  of  that  that  there  lias  been  no  great  pressure  to 
declassify  some  20  million  documents  which  DOD  holds  as  classified. 

Senator  ]Muskie.  In  other  words,  there  are  no  built-in  pressures  ? 

Dr.  Callex'.  There  are  no  built-in  pressures  in  the  system,  but  of 
course  the  wliole  country  suffers  because  of  it.  It  is  because  the  elec- 
tronic computer  field  has  been  unclassified  that  we  have  done  as  well 
as  we  have.  All  of  our  activities,  including  the  defense  elforts.  will  be 
better  off  in  the  loufi-  run  when  these  things  are  declassified. 

Senator  Muskie.  What  do  you  think  might  happen  to  a  scientist  in  a 
Govei-nment  research  job  if  he  undei-took  to  push  for  declassification? 

Dr.  Callex'.  The  scientist  who  works  for  the  Government  ahvaA'S 
has  a  fear  of  doing  tilings  that  are  going  to  jeopardize  his  security 
clearance  because  he  doesn't  want  to  lose  that — because  he  doesn't  want 
to  lose  his  job.  And  so  he  is  ahvays  demonstrating,  by  bending  over 
backward,  that  he  is  a  good  risk.  He  plays  it  vei-y  straight.  He  has  no 
reason  to  push  for  the  other  side  and  the  safest  way  to  show  that  he  is 
the  right  kind  of  a  person  is  by  not  piessuring  for  such  things. 

I  wonder  if  I  can  i-elate  a  story  about  this  whole  problem  of  the 
intimidation  of  Government  scientists  and  the  Govermnent  worker  in 
general  and  the  pressure  that  is  on  him  to  show  that  he  is  the  right 
kind  of  person,  in  the  related  pi'oblem  of  security  clearance.  It  will 
only  take  a  moment. 

I  was  sent  by  the  Xavy  for  a  year  to  Japan,  and  I  was  assicrned 
to  Osaka  University.  That  was  in  1965.  At  that  time  the  war  in  Viet- 
nam was  exti-emely  unpopular  in  Japan  and  especially  so  at  the 
university  and  among  the  intellectuals,  but  generally  throughout  the 
whole  nation.  I  was  asked  to  speak  to  a  peace  group  at  Osaka  Uni- 
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versit}'  about  what  they  described  as  "American  aggression  in  Viet- 
nam", a  field  that  I  was  not  knowledgeable  about. 

And  so  I  went  to  the  USIA.  I  went  first  to  the  State  Department 
and  then  to  the  USIA  which  had  a  library  there  and  said  I  would  like 
to  get  an  oiricial  spokesman  to  come  to  the  university  and  defend 
American  policy.  I  was  advised  by  Mr.  John  Stegmeier,  then  Osaka- 
Kobe  Consular  General,  and  then  by  an  official  of  the  USIA  that  the 
Japanese  did  not  want  to  hear  from  a  U.S.  Government  official  spokes- 
man— it  would  have  more  credibility  if  I  spoke  at  the  university. 
They  gave  me  much  material  and  I  went  back  and  said  yes,  I  would 
do  this.  Frankly.  I  wasn't  that  enthusiastic  myself  about  the  war  in 
Vietnam,  but  I  felt  a  certain  burden  to  defend  the  American  position. 
I  was  not  a  spokesman  for  the  United  States  but  I  did  my  best  to 
defend  American  policies. 

So  I  read  all  of  my  material  and  set  up  a  carefully  structured  meet- 
ing. I  stipulated  it  could  not  be  advertised  broadly  because  I  had 
visions  of  appearing  as  an  expert  on  American  affairs,  which  I  was 
not.  I  said  it  couldn't  be  advertised  outside  the  university,  but  that  I 
Avould  come  and  do  my  best.  Well,  I  did  that  and  I  made  my  case. 
They  already'  had  written  a  rebuttal  before  I  spoke.  They  read  the 
rebuttal,  and  then  a  resolution  in  English  condemning  American  ag- 
gi-ession  in  Vietnam.  They  went  through  this  charade,  but  I  did  my  best. 

When  I  came  back  to  the  United  States,  I  was  called  down  one  day 
by  Naval  Intelligence  and  they  said — well,  they  didn't  say  it  was 
NaA^al  Intelligence,  I  srot  a  call  to  come  down  to  Main  Na\^  and  I 
went  down  there  and  I  walked  in  and  they  said,  "Well,  this  is  Naval 
Intelligence.  We  understajid  you  have  been  dealing  with  a  Communist 
group  in  Japan."  I  said,  "What  is  that?"  They  said,  "You  were  meet- 
ing with  a  Communist  group  and  discussing  American  aggression  in 
Vietnam."  And  I  said.  "Well,  that  is  not  the  way  I  heard  it,  so  let  me 
tell  you  what  happened." 

I  told  this  whole  story,  and  they  said,  you  loiow,  they  said,  "we 
are  taking  this  all  down  for  the  record  now;  you  are  being  investi- 
gated." And  that  is  the  way  I  spoke  to  them.  I  didn't  have  the  sense 
to  insist  upon  a  lawyer — I  didn't  think  that  I  needed  one — I  should 
have  done  that.  I  didn't.  I  just  told  them  the  whole  story  as  I  told 
you  now.  And  after  I  was  done,  I  said,  "You  Ivuow,  I  want  to  see  that 
file.  I  want  to  Imow  what  I  did,  and  what  you  said  I  did."  They  said, 
"You  can't  see  the  file." 

To  this  day,  I  am  nervous  about  it.  A  security  clearance  is  very 
important  to  me  and  as  far  as  I  know,  I  still  have  one.  I  went  back 
to  the  Naval  Ordnance  Lab  and  I  said  I  wanted  to  see  what  they  had ; 
what  they  said  about  me.  They  said  that  you  can't  see  the  file. 

And  it  is  very  hard  to  explain  to  you.  I  felt  very  intimidated  be- 
cause I  needed  that  job  and  I  needed  a  security  clearance  to  hold  it. 
I  kept  saying,  "You  know,  let  me  write  another  statement  out  and  this 
is  what  happened."  They  said,  "Well,  we  will  enter  any  statement  you 
make  in  the  file."  But  I  have  never  seen  the  file  to  this  day. 

I  think  that  is  a  terrible  problem.  A  person  should  be  able  to  see  his 
security  file  so  he  knows  what  it  says.  I  mean,  there  may  be  a  case 
against  me  in  there  but  I  don't  Imow.  It  is  a  serious  thing. 

I  can  tell  you  that  after  that  I  was  more  cautious.  After  that,  I 
wouldn't  have  gone  back  before  that  peace  group  if  I  had  been  invited 
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a  second  time,  eA^en  thoufjli  I  thonglit  I  had  been  actino;  in  my  country's 
interest.  So  I  very  much  felt  frightened  and  intimidated  by  that  ex- 
perience. Generally  spealdng,  the  Government  employee  who  has  a 
security  clearance  feels  tliat  way.  lie  doesn't  get  to  know  vrhat  is  in 
his  file.  If  something  is  in  there,  he'll  never  know.  It  may  stay  there 
the  rest  of  his  life.  It  may  keep  him  from  getting  other  jobs,  ma^^'be 
he  is  considered  of  questionable  loyalty,  and  he  will  lose  the  job  that 
he  has.  So  he  acts  more  cautiously  than  the  law  ever  specified  that  he 
has  to,  because  he  is  frightened  by  this  vague  process  which  he  has 
no  way  to  respond  to  or  even  to  be  fully  aware  of.  He  is  not  able  to 
rebut  whatever  is  in  his  file  because  he  doesn't  know  what  it  says  about 
him. 

It  is  a  very  intimidating  situation,  really,  I  think  the  whole  ques- 
tion of  the  security  files  has  to  be  opened  ud  somehow.  We  must  have 
a  right  to  see  what  the  Government  is  saying  about  our  loyalty.  And 
acting  on.  Because  you  see,  you  can  be  denied  a  higher  level  of  se- 
curity clearance,  without  a  formal  investigation,  or  without  even  learn- 
ing you  were  being  considered  for  it,  because  of  stuff  in  your  file. 

I  am  sorry  to  have  spoken  so  long. 

Senator  ISIuskie.  I  understand. 

Let  me  ask  you  this.  Dr.  Teller  proposes  a  1-year  limit  on  scientific 
secrets  and  perhaps  a  panel  of  scientists  to  oversee  secrecy  jDractices 
in  the  government. 

Would  working  scientists  realistically  give  up  their  research  ac- 
tivities for  such  an  administrative  chore? 

Dr.  Callen.  Yes,  it  ha}:)pens  I  was  chairman  last  year  of  a  division 
of  the  American  Physical  Society,  called  the  Forum  for  Physics  and 
Society,  and  I  am  on  the  executive  board  of  that  division  now.  I  men- 
tion this  because  the  existence  of  the  forum  is  evidence  of  a  change 
in  the  ethos  of  science  within  the  last  few  years. 

There  was  a  traditional  view  which  pervaded  the  whole  post  war 
period  that  a  scientist  should  stick  to  his  last — that  the  thing  to  do 
was  to  be  a  technical  expert.  You  turn  off  your  moral  judgment  and 
you  perform  as  a  scientific  tool.  In  other  words,  you  have  expertise 
but  you  make  no  value  judgments ;  you  are  simply  available  as  a  tech- 
nical resource.  That  was  the  classical  view\ 

With  that  view  it  was  very  hard  to  get  scientists  to  play  the  role 
that  they  should  play  as  responsible  public  citizens.  I  must  say  I 
think  scientists  have  been  sadly  defixient  in  serving  the  public  interest. 

That  has  changed  in  the  last  few  vears.  There  has  been  a  o:reat  re- 
thinking  of  the  social  responsibility  of  scientists.  The  Forum  on 
Physics  and  Society  is  evidence  of  that.  The  American  Physical  Society 
now  recogTiizes  a  social  responsibility  well  beyond  that  of  writing 
papers  for  the  Physical  Review.  Today  there  are  scientists  who  want 
to  serve  and  recognize  their  responsibility  and  are  eager  to  do  so. 

I  have  no  doubt  that  good  scientists  would  make  themselves  avail- 
able. I  am  sure  the  Forum  and  the  American  Physical  Society  Avould 
be  happy  to  help.  That  role  could  be  filled  today  whereas  it  would  have 
been  difficult  to  do  so  10  years  ago.  I  am  sorry  to  say. 

Senator  INIuskie.  Well  thank  you  very  much.  Doctor,  for  your  state- 
ment and  for  your  suggestions.  We  appreciate  them  very  much. 

Dr.  Callen.  Thank  you  very  much  for  allowing  me  to  come  here, 
Senator. 
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Senator  ]Muskie.  Thank  3'ou. 

Our  last  witness  of  the  day  is  Prof.  Thomas  M.  Franck,  director  of 
the  Center  for  International  Studies,  New  York  University. 

Dr.  Franck,  it  is  a  pleasure  to  welcome  you  here  this  afternoon. 

STATEMENT  OF  PROF.  THOMAS  M.  FEANCK,  DIRECTOR,  CENTER 
FOR  INTERNATIONAL  STUDIES,  NEW  YORK  UNIVERSITY 

Dr.  Franck.  Thank  you  very  much.  May  I  have  your  consent  to 
just  summarize  briefly  and  just  place  this  in  the  record  ? 

Senator  Muskie.  Yes,  you  may  place  your  entire  statement  in  the 
record. 

[The  prepared  statement  of  Thomas  M.  Franck  follows :] 

Prepared  Statement  of  Thomas  M.  Franck 

I  am  grateful  for  the  invitation  to  come  before  you  to  discuss  the  question 
of  executive  privilege  and  secrecy  as  these  pertain   to  foreign   relations. 

This  problem  has  been  with  the  United  States  almost  from  its  inception 
and  is,  to  some  extent,  inherent  in  the  Constitution.  What  appears  to  emerge 
from  the  record,  stretching  from  the  Continental  Congress  to  the  present,  is 
(1)  constitutional  ambiguity,  (2)  practical  accommodation  and  (.3)  a  power  equi- 
librium between  the  executive  and  legislative  branches  in  the  field  of  foreign 
relations.  Did  President  Washington  provide  the  documentation  in  connection 
with  the  St.  Clair  expedition  because  it  was  his  constitutional  responsibility  to 
do  so,  or,  because,  although  he  had  a  constitutional  discretion  to  withhold  the 
information,  he  voluntarily  chose  to  comply  with  the  request  of  Congress?  Is 
it  courtesy  and  responsibility,  or  is  it  their  reading  of  constitutional  imperatives, 
which  causes  Congress  to  request  information  from  the  Department  of  State 
only  "if  not  incompatible  Avitli  the  public  interest"? 

If  the  meaning  of  the  historical  precedents,  and  the  self-serving  statements 
\Aiiich  accompany  them  is  ambiguous,  that  ambiguity  has  also  accommodated 
much  pragmatic  adjustment  of  differences.  In  1796,  for  example,  the  House  of 
Representatives  did  not  go  to  the  brink  in  its  efforts  to  get  the  instructions 
and  other  documents  used  in  negotiating  the  .lay  Treaty  with  Great  Britain. 
[3  Annals  of  Congress  5.3.5.  See  also:  .Jefferson,  Writings,  Vol.  1  (Forded.  1892).  p. 
1S9;  Berger,  "Executive  Privilege  v.  Congressional  Inquiry"  (196-5),  12  U.C.L.A. 
Law  Rev.  1044  at  1079.]  Many  in  Congress  also  agree  with  President  Eisen- 
hower's belief  that  it  is  ''essential  to  efficient  and  effective  administration  that 
employees  of  the  executive  branch  be  in  a  position  to  be  completely  candid" 
and  understood  his  insistence  that  they  were  "not  to  testify  to  any  such  con- 
versations or  communications  or  to  produce  any  such  document  or  reproductions" 
before  the  McCarthy  subcommittee.  [94  Congressional  Record  6621.] 

Again,  in  the  spirit  of  pragmatism,  it  is  generally  recognized  that  Congress 
should  not  compel  the  executive,  as  a  matter  of  mutual  accommodation,  to 
reveal  information  which  would  destroy  the  "cover"  of  a  secret  agent,  violate 
the  confidence  of — or  embarrass  U.S.  relations  with — a  foreign  government.  In 
1930.  as  part  of  its  advise  and  consent  function,  the  Senate  called  on  the 
Executive  to  produce  all  papers  relating  to  the  negotiations  of  the  London 
Treat V  for  the  Limitation  and  Reduction  of  Naval  Armament.  The  President, 
pointing  out  that  some  of  the  documents  were  notes  made  by  U.S.  delegates 
wlio  were  very  critical  of  foreign  officials,  agreed  to  produce  most,  but  not  all 
dociunents.  and  this  provided  a  satisfactory  compromise  in  the  specific  instance. 
[73  Congressional  Record  86  (1930)  ;  Mary  Louise  Ramsey,  Library  of  Congress, 
f^ongressional  Research  Sei-^uce,  American  Law  Division  "Executive  Privilege." 
Memorandum  of  .Tune  7,  1971,  43  at  43-4.5.]  Again,  more  recently,  several  Senators 
with  the  most  passionate  commitments  against  the  Vietnam  war  refused  to 
help  make  the  Pentagon  Papers  public. 

However,  Congress  has  never  accepted  that  it  could  not  be  trusted  with  secrets, 
or  that  it  could  be  denied  essential  infoi-mation  for  security  reasons.  As  early 
as  1843.  the  House  of  Representatives  declared  that  its  members  are  "as  com- 
petent to  guard  the  interests  of  the  State,  and  have  as  liigh  motives  for  doing  so 
as  the  Executive  can  have."  [3  Hind's  Precedents  of  the  House  of  Representatives, 
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p.  ISo.]  Congress,  nevertheless,  has  voluntarily  abstained  from  requesting  the  dis- 
closure of  most  hard-core  security  information,  but  it  has  done  so  not  as  a  mat- 
ter of  constitutional  obligation  l)ut  of  functional  cooperation. 

This  functional  cooiieration  rests  squarely  on  a  recognition  by  both  executive 
and  legislative  branches  of  government  that  their  powers,  in  the  foreign  rela- 
tions field,  are  separate,  equal,  but  profoundly  interrelated.  Congress  has  said, 
in  effect,  that  it  would  permit  the  Executive  to  make  the  initial  determination 
of  what  information  cannot  be  disclosed  in  the  national  interest :  but  only  for  so 
l(»ng  as  Congress  is  convinced  that  this  executive  discretion  is  exercised  solely 
in  the  best  interests  of  the  nation  and  not  merely  in  the  best  political  interests 
of  the  Executive. 

Unfortunately,  executive-legislative  relations  in  the  United  States  have  now 
entered  a  period  when  this  mutual  confidence,  the  sine  qua  non  of  voluntary  Con- 
gressional reticence,  has  been  eroded.  Disclosures  in  the  Pentagon  Papers  con- 
cerning the  second  Gulf  of  Tonkin  incident,  among  others,  have  revealed  execu- 
tive dissemblement.  The  Pentagon  Papers  also  indicate  that  much  of  the  in- 
formation kept  secret  by  the  executive  branch  in  the  form  of  highly  classified 
National  Intelligence  Estimates  and  Special  National  Intelligence  Estimates, 
does  not  bear  out  the  political  and  tactical  conclusions  the  Executive  drew  from 
them.  Thus  secrecy,  during  the  Vietnam  war,  was  subject  to  two  serious  abuses. 
First,  it  was  used  to  mislead  the  public.  Second,  it  was  a  shield  against  criticism 
from  Congress  and  from  the  public.  Criticism  could  more  readily  be  dismissed 
as  uninformed  if  it  came  from  persons  not  privy  to  the  most  sensitive  and  im- 
portant information — which  meant  evei-yone  outside  the  inner  circle  of  the 
President.  Yet  this  information,  in  the  opinion  of  Thomas  Hughes,  Mr.  Johnson's 
Director  of  Intelligence  and  Research  in  the  Department  of  State,  actually  argued 
as  much  against,  as  for,  the  very  policies  the  Executive  was  following. 

If  the  withholding  of  information  by  the  executive  from  the  legislative  branch 
has  not  been  the  sole  cause  of  the  growing  dis-equilibrium  between  them  in  the 
management  of  foreign  relations,  it  is  at  least  striking  evidence  of  it.  Tlie  re- 
sponses recently  elicited  by  Senator  Ervin's  questioning  of  the  Department  of 
Defense  concerning  Army  surveillance  of  U.S.  civilians  and  data  bank  programs, 
the  refusal  of  information  to  the  General  Accounting  Office  of  Congress  by  the 
Departments  of  Defense  and  State,  and  the  refusal  to  supply  Congresswoman 
INlink  with  environmental  information  relevant  to  the  Cannikin  tests,  taken 
together  with  Congressional  reaction  to  these  refusals,  suggest  that  the  erosion 
has  g(me  rather  far.  [United  States,  Senate  Subcommittee  on  Separation  of 
Powers  of  the  Committee  on  the  Judiciary,  Hearings,  "Executive  Privilege:  The 
Withholding  of  Information  by  the  Executive,"  92nd  Congress,  First  Session, 
1971,  pp.  5-6;  see  also,  "Summary  Listing  of  Significant  Access  to  Records  Prob- 
lems in  Recent  Years,"  pp.  310-314.]  Congress  and  the  public  no  longer  believe 
that  it  is  primarily  hard-core  security  which  is  being  protected  by  the  with- 
holding of  information. 

The  only  way  confidence  can  now  be  restored  in  the  field  of  foreign  relations 
information  floV  is  for  the  determination  of  what  is  to  he  withheld  from  Congress 
to  lie  inafle  either  l)y  the  Executive  and  Congress  in  a  joint  administrative  process 
or  by  an  impartial  third  party  such  as  tlie  courts,  or  liotli.  One  such  effort  at  re- 
storing confidence  was  that  of  Senator  Muskie  in  Decenilter.  1971.  with  bill  S. 
29(5.").  the  "Truth  in  Government  Act  of  1971."  There  is  still  much  in  this  legisla- 
tion which  could  usefully  be  enacted.  Some  of  its  provisions  are  now  to  be  found  in 
the  current  House  bills  of  Congressmen  Horton  and  ^Nloorhead.  H.R.  4960  and 
H.R.  ."■)42.").  P.ut  while  these  bills  attemiit  to  put  the  Courts  into  the  umpiring 
role,  they  do  not  set  out  a  sufficiently  narrow  and  specific  standard  I)y  which  the 
Courts  may  determine  which  disclosures  are  required  and  which  are  not.  The 
Freedom  of  Information  Act's  standard  exempts  from  disclosure  information  on 
"luttional  defense  or  foreign  policy"  is  classified  by  executive  order.  This  stand- 
ai'd.  even  if  applied  by  courts,  covers  far  more  than  is  necessary.  The  ^luskie  bill, 
on  tlie  other  hand,  exempted  from  disclosure  only  "information  the  declassifica- 
tion of  which  would  clearly  and  directly  threaten  the  national  defense  of  the 
United  States."  Tliis  is  a  more  <7e  minimise  standard,  and  a  much  better  descrip- 
tion of  the  irreducible  requirement  for  secrecy.  Tlie  IMuskie  bill  had  another  use- 
fiU  iiuiovation.  In  making  a  determination  as  to  whether  information  kept  secret 
]>y  the  Exef'utive  should  be  transmitted  to  Congress,  the  Muskie  Itill  jirovides  that 
the  P.oard  established  for  that  purpose,  "shall  weigh  the  respe<"tive  constitutional 
authorities  and  duties  of  the  parties,  including  (1)  the  extent  to  which  disclosure 
would  imjiede  the  orderly  admitiistration  of  the  executive  branch  :  and  (2)  the  ex- 
tent to  which  the  information  contained  in  such  documents  is  necessary  for  the 
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perfoi-mance  of  legislative  functions."  Whether  the  umpiring  is  done  by  a  Legis- 
lative-Executive joint  commission,  or  by  the  courts,  or  both,  it  is  important  that 
the  umpire  be  provided  with  rules  that  do  not  tilt  towards  one  of  the  parties. 
The  present  rule  in  FOIA  exempting  "national  defense  and  foreign  policy"  un- 
fortunately is  so  tilted. 

Anotlier  set  of  reforms  is  aimed  at  the  separation  of  powers  or  ''executive  privi- 
lege" problem,  particularly  refusals  to  testify.  Senator  Ervin  in  his  joint  resolu- 
tion S.J.  Res.  72  and  Senator  Fulbright  in  his  bill  S.  85S  of  February  l.j.  1973. 
both  deal  with  the  question  of  executive  privilege  in  a  way  which  seeks  to  pre- 
clude its  facile  use,  inter  alia  by  requiring  the  President  to  invoke  it  in  writing. 
Neither  proposal,  however,  makes  clear  what  processes  niiglit  follow  if  the  Presi- 
dent were  to  invoke  privilege  in  instances  and  for  reasons  deemed  unacceptable 
by  Congress.  Although  Professor  Raoul  Berger  has  pointed  out  in  his  testimony 
to  you  on  April  12,  1973  that  the  issue  could  then  be  litigated,  this  approach  is 
not  without  its  problems.  In  the  first  place,  the  measures,  at  least  indirectly, 
appear  to  give  Congressional  recognition  to  the  existence  of  some  "executive 
privilege."  Second,  a  litigation  arising  out  of  a  failure  of  the  Executive  to  com- 
ply witli  the  procedures  set  out  in  these  measures  would  pose  the  broadest  con- 
stitutional issues.  I  am  not  confident,  viewing  the  legal  history,  the  equities  and 
the  Court  itself,  that  Congress  would  win  such  a  suit. 

If  there  is  to  be  a  judicial  confrontation,  Congress  might  be  in  a  stronger  posi- 
tion if  the  issue  were  posed  more  narrowly  to  the  coui't  in  the  form  of  an  order 
to  apply  and  enforce  a  legislated  standard  for  the  production  by  executive  offi- 
cials, of  information,  both  written  and  oral.  This  could  conceivably  be  achieved 
by  further  amendment  of  the  Freedom  of  Information  provision  of  the  Adminis- 
trative Procedure  Act.  Such  amendment  might,  specifically,  require  appearances 
in  all  instances,  while  defining  narrow  exceptions  to  a  general  reqiiiirement  of 
disclosure.  In  the  field  of  foreign  relations  these  exceptions  might  be  based  on 
the  Muskie  definitions  quoted  above,  together  with  specific  exemptions  permitting 
non-diisclosure  of  negotiating  positions,  diplomatic  instructions,  names  of  inform- 
ers and  informants  and  information  tending  to  disclose  their  identity,  and  very 
little  else. 

Whatever  the  Congress  decides  to  do  about  compelling  disclosure  by  officials, 
much  of  the  most  relevant  information  will  continue  to  reach  Congress  and  the 
public  through  one  or  another  form  of  self-help.  It  seems  to  me  a  matter  of  great 
urgency  that  Congress  not  strike  a  bargain  which  would  improve  one  route  of 
access  to  official  information  while  another  older,  well-traveled  route  is  blocked 
off.  That,  clearly,  would  be  the  effect  of  Bill  S.  1400. 

The  tradition  of  information  leakage  is  an  important  one  in  all  democraeie.s. 
Congress  has  repeatedly  refused,  even  in  wartime,  to  enact  legislation  making  all 
leakage  of  infomiation  crim_inal.  In  Britain,  where  the  Official  Secrets  Act, 
Official  Secrets  Act  1911,  1  &  2  Geo.  5,  c.28,  makes  all  unauthorized  disclosures 
criminal,  the  law  is  very  rarely  enforced  and  is  now  under  critical  review.  Rt. 
Hon.  Patrick  Gordon  Walker,  himself  a  former  Foreign  Minister,  believes  that  a 
certain  amount  of  leakage  from  the  cabinet  is  essential  to  healthy  democracy. 
[Patrick  Gordon  Walker,  The  Calnnet  (London:  Fontana/Collins,  1972).  p.  27.] 

As  the  Official  Secrets  Act  of  Britain  now  stands,  its  reach  is  broader  than  any- 
thing in  the  United  States :  indeed,  than  anything  that  would  be  permissible 
under  the  U.S.  Constitution.  [Official  Secrets  Act  1911.  1  &  2  Geo.  5.  c.2S.] 

Section  2  of  the  Act  makes  it  an  offense  for  any  government  official,  to  dis- 
close any  official  information  (i.e.  obtained  in  the  course  of  his  employment), 
whether  secret  or  not,  except  to  authorized  persons.  It  is  also  an  offense  for 
anyone  unlawfully  given  such  information,  even  a  journalist,  to  publish  it  or  coin- 
municate  it  to  anyone  else.  It  is,  further,  an  offense  for  any  person  having  been 
entrusted  with  information  in  confidence,  or  as  a  government  contractor,  or  em- 
ployee of  such,  to  disclose  it  under  any  but  authorized  circumstances.  The  possi- 
bilities for  prosecution  under  this  provision  are  virtually  unlimited.  The  fact 
that  the  provision  has  been  used  sparingly  in  Britain,  and  a  similar  section  even 
more  rarely  in  Canada,  does  not  preclude  speculation  about  its  "chilling"  effect. 
This  "chilling  effect"  in  Britain  is  compounded  by  the  "voluntary"  D-Notice  sys- 
tem which  is  not  subject  to  criminal  penalties  for  violation  but  nevertheless 
carries  the  implication  that  violators  face  charges  under  the  Official  Secrets  Act. 
Still,  there  have  been  ver.v  few  prosecutions  of  newspapers  or  journalists  in 
Britain,  one  exception  being  a  military  newspaper  in  World  War  I  and  the  second 
a  recent  prosecution  arising  out  of  the  Nigerian  civil  war.  The  latter  was  not 
only  lost  by  the  government  but  led  the  judge  to  ask  whether  "this  Act  has 


o 


11 


reached  retirement  age  and  should  be  pensioned  off.  .  .  ."  [Harry  Street,  "Secrecy 
and  the  Citizen's  Right  to  Know  :  A  British  Civil  Libertarian  Perspective,"  (Xew 
York  University,  Center  for  International  Studies,  1972),  mimeo.,  p.  11.]  This,  in 
turn,  produced  the  Franks  Commission  and  its  report,  with  its  recommendations 
for  narrowing  the  law. 

Also,  there  have  been  no  prosecutions  at  all,  in  Britain,  of  the  large  number 
of  Prime  Ministers,  Ministers  and  Members  of  Parliament  who  have  taken  to 
publishing  "instant"  memoirs.  These  appear  to  be  considerably  more  indiscrete 
than  those  of  their  Amei'ican  or  Canadian  counterparts  and  help  to  undermine 
the  protective  custody  in  which  OSA  places  official  information. 

Disclosures  by  British  and  Canadian  Ministers  and  ex-Ministers  and  their 
most  senior  government  advisers,  it  is  generally  accepted,  are  "self-authorized," 
[Franks  Report,  ibid,  p.  14]  and  thus,  invariably,  escape  the  prohibition.  In  the 
twenty-nine  British  prosecutions  under  section  2  turned  up  by  the  Franks  Com- 
mission, fully  twenty-five  of  the  defendants  were  present  or  former  lower  eche- 
lon civil  sor\'ants.  contractors  or  militaiT  personnel.  Of  those  prosecuted,  inci- 
dentally, nineteen  were  only  fined,  received  suspended  sentences,  or  had  their 
charges  dropped.  [Ibid.,  pp.  116-118.]  Typical  of  the  rare  instances  of  more  severe 
penalities  are  cases  of  policemen  giving  information  to  criminals. 

It  could  therefore  be  argued  that  the  British  Act,  in  practice,  is  not  as  bad  as  it 
looks.  Indeed,  the  fact  that  the  Act  looks  so  bad  may  have  had  a  reverse  "chill- 
ing effect" — on  prosecution.  But  the  Franks  Commission  has  recommended  fairly 
extensive  surgery,  proposing  the  repeal  of  section  2  and  its  replacement  with 
an  Official  Information  Act  which  would  apply  only  to  certain  specified  informa- 
tion. Among  these,  is  "classified  information  relating  to  defence  or  internal  secu- 
rity, ^)r  to  foreign  relations"  but  only  where  "the  imauthorized  disclosure  .  .  . 
would  cause  serious  injury  to  the  interests  of  the  nation."  [Ibid.,  p.  101.]  This  new 
standard  is  undoubtedly  libertarian  advance. 

But  Britain  can  never  be  a  model  for  the  United  States  in  respect  of  informa- 
tion flow  between  Parliament  and  Government  or  Government  and  people.  In 
America,  vast,  almost  total  power  over  foreign  relations  has  come  to  be  central- 
ized in  one  man :  the  President.  To  be  sure,  he  has  his  advisers  and  assistants  on 
The  White  House  staff  and  in  the  Cabinet.  But  these  exercise  no  political  clout 
of  their  own  and  they  are  not  representatives  of  anyone.  The  political  power  of 
decision-making  in  the  executive  branch  is  a  one-man  process.  This  is  not  so 
in  Britain,  where  the  cabinet  members  have  independent  bases  of  power  and 
can  and  do  l)lock  Prime  Ministerial  decisions,  even  in  the  field  of  foreign  affairs. 
Under  the  British  system,  foreign  policy  cannot  be  made  by  one  man ;  it  must 
be  sold  to  the  cabinet,  a  group  of  near-equals.  In  America,  foreign  policy  can  be 
made  by  one  man.  Therefore  the  role  of  the  Congress  and  of  the  press  as  critic 
becomes  much  more  important.  Vigorous  criticism  by  those  outside  the  execu- 
tive depends,  to  an  extent,  on  their  access  to  key  information. 

In  the  United  States,  meanwhile,  there  is  both  dispute  about  the  extent  to 
which  communication  and  publication  can  give  rise  to  criminal  penalties  and  a 
series  of  proposals  before  Congress  to  ensure  such  penalties  in  cases  short  of 
espionage. 

The  principal  thrust  of  the  Espionage  Laws  in  the  United  States,  as  in  s.  1  of 
the  OSA,  is  to  prevent  the  deliberate  transmission  of  valuable  information  to  an 
enemy.  The  basic  ingredients  of  the  offense  are,  thus,  culpable  intent  and  harm- 
ful effect.  These  ingredients  are  set  out  in  most,  but  not  all  the  offenses.  [Title 
18,  ss.  794(a)  and  (b).]  Those  in  which  it  is  not,  are  the  result  of  legislative 
accident  which  would  either  be  repaired  by  judicial  construction  or  be  uncon- 
stitutional. [Title  18.  ss.  793(d)  and  (e).  Benno  C.  Schmidt,  Jr..  "The  American 
Espionage  Statutes  and  Publication  of  Defense  Information,"  (New  York  Uni- 
versity Center  for  International  Studies,  1973),  mimeo.,  pp.  14-15.] 

In  addition  to  the  Espionage  Act,  the  United  States  also  has  in  its  armory 
Title  50  of  the  Code,  section  783  of  which,  applying  only  to  government  em- 
ployees, maks  it  an  offense  to  communicate  any  classified  information  to  an  agent 
or  representative  of  a  foreign  government  or  an  officer  or  member  of  any  com- 
munist organization.  The  giver  of  the  information  must  know  that  it  is  classified 
and  that  he  is  giving  it  to  someone  within  the  prohibited  categories,  but  that  is  all 
the  motive  that  need  be  proven.  Mala  fides  need  not  be  shown  and  the  classifica- 
tion is  not  reviewable  by  the  court. 

In  the  newly-proposed  Criminal  Code  there  are  more  extensive  prohibitions 
enforced  by  criminal  sanction.  [S.  1400,  93d  Congress,  1st  Session,  1973,  ss.  1122- 
1126.]  The  further  linking  of  classification  with  criminal  sanctions  against  leak- 
ing by  bureaucrats  or  other  "authorized"  persons  is  quite  clearly  a  step  towards 
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greater  suppression  of  all  classified  infomiation.  [S.  1400,  ibid.,  s.  1124.]  Tlie  '"au- 
thorized  person"  could  then  be  punished  for  communicating  to  any  "unauthorized 
person" — not  just  to  a  foreign  government.  This  is  obviously  intended  to  catch 
much  leakage  that  is  in  no  way  tainted  with  spying  or  harm  to  the  nation,  or 
help  to  an  enemy.  The  new  U.S.  proposals  are  also  particularly  restrictive  in  an- 
other sense.  They  seek  to  stem  the  flow  of  unauthorized  information  by  eliminating 
the  need  for  the  prosecution  to  show  that  a  disclosure  caused  or  could  cause  injury 
to  the  United  States  or  benefit  to  an  enemy.  All  "national  defense"  information 
becomes  a  ward  of  the  criminal  law,  whether  classified  high,  low,  not  at  all,  or 
incorrectly.  Under  the  new  proposals,  a  "person  is  guilty  of  an  offense  if  he 
knowingly  communicates  information  relating  to  the  national  defense  to  a 
person  not  authorized  to  receive  it."  [Ihid.,  s.  1122.]  The  definition  of  "information 
relating  to  the  national  defense,"  could  include  any  information,  classified  or  not, 
"relating  to  .  .  .  the  conduct  of  foreign  relations  affecting  the  national  defense" 
whether  the  information  were  harmful  to  the  U.S.  or  only  embarrassing  to  the 
credibility  of  some  of  its  political  leaders. 

Whatever  Congress  does  about  reforming  the  uses  of  Executive  Privilege  and 
the  Freedom  of  Information  Act,  unauthorized  information  will  still  remain  de- 
mocracy's principal  antidote  to  unfettered  government  discretion,  particularly  in 
foreign  affairs.  If  the  proposals  in  S.  1400  are  passed,  and  the  Franks  proposals 
are  adopted  in  Britain,  the  American  restrictions  on  unauthorized  disclosure  will 
have  the  dubious  distinction  of  having  become  more  severe  than  England's  OflB- 
cial  Secrets  Act.  Out  of  step  with  other  democracies,  the  United  States  will  have 
taken  a  long  step  backwards  in  the  evolutionary  march  of  freedom  and  public 
participation. 

The  Executive  is  entitled,  of  course,  to  a  qiiid  pro  quo  if  there  is  to  be  new  legis- 
lation making  executive  secrecy  subject  to  reasonable  standards  implemented  by 
third-party  process.  But  that  quid  pro  quo  can  be  expected  to  come  in  tiie  form  of 
better  Congressional  and  public  understanding  for  foreign  policy  and  defense 
initiatives  which  have  been  arrived  at  through  open  consultation  and  informed 
democratic  choice. 

Mr.  Franck.  I  am  very  grateful  for  the  opportunity  to  testify 
to  this  committee  at  this  juncture  in  the  history  of  the  efforts  to  devise 
a  rational  solution  to  the  flow  of  information  between  those  branches 
of  Government  which  share  joint  jurisdiction  over  the  field  of  foreign 
affairs  and  foreign  policy. 

The  scholarly  community  no  longer  believes  that  it  is  j^rimarily 
hard  core  security  data  which  is  being  protected  when  information 
is  withheld  under  the  label  of  foreign  policy  and  national  defense. 
This  catch-all  category  has  become  the  Fifth  Amendment  of  executive 
offices. 

Disclosures  in  the  Pentagon  Papers  trial  concerning  the  second 
Gulf  of  Tonkin  incident  among  others  have  revealed  a  measure  of 
executive  dissemblement.  The  Pentagon  Papers  also  indicate  that 
much  of  the  information  kept  secret  by  the  executive  branch  in  the 
form  of  highly  classified  national  intelligence  estimates  and  sj^ecial 
national  intelligence  estimates  does  not  bear  out  the  political  and 
tactical  conclusions  which  the  executive  purports  to  have  drawn  from 
them. 

So,  secrecy  during  the  Vietnam  war  was  subject  to  two  serious  abuses. 

First  it  was  used  to  mislead  the  jDublic  at  the  time  by  withholding 
information  and  releasing  information  that  didn't  stand  close  scru- 
tin}^,  but  secondly  and  perhaps  more  importantly,  the  existence  of  se- 
crecy was  used  as  a  shield  against  criticism  from  the  Congress  and 
from  the  public.  The  criticism  could  more  readily  be  dismissed  as 
uninformed  if  it  came  from  persons  not  privy  to  the  most  sensitive 
and  important  information,  which  means  everyone  outside  the  inner 
circle  of  the  President.  Yet,  this  information,  in  the  opinion  of  Thomas 
Hughes,  Mr.  Johnson's  Director  of  Intelligence  and  Research  in  the 
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Department  of  State,  actually  argued  as  much  against  as  for,  the  very 
i:)olicies  which  the  executive  was  pursuing.  It  is  an  argument  now 
advanced  at  least  in  private  b}''  a  number  of  key  meni])ers  of  the  in- 
telligence establishment  that  their  opportunity  to  do  their  work  would 
be  substantially  enhanced  if  their  role  were  seen  more  as  that  of  an 
independent  agency  responsible  not  only  to  the  executive,  but  also  to 
the  legislative  branch. 

They  conclude  quite  rightly  that  if  they  were  responsible  to  more 
than  one  branch,  the  executive  would  be  more  likely  to  have  to  listen 
to  the  information  that  was  being  given  to  them  by  the  intelligence 
community. 

If  the  withholding  of  information  by  the  executive  from  the  legisla- 
tive branch  has  not  been  the  sole  cause  of  the  growing  disequilibrium 
between  tlieni  in  the  management  of  foreign  i-elations.  it  is  at  least 
striking  evidence  of  it.  The  responses  recently  elicited  by  Senator 
Ervin's  questioning  of  tlie  Department  of  Defense  concerning  Army 
surveillance  of  U.S.  civilians  and  data  bank  ])rograms,  tlie  refusal  of 
information  to  the  General  Accounting  Office  of  Couirress  by  the 
Departments  of  Defense  and  State,  and  the  refusal  to  supply  Congress- 
woman  Mink  with  environmental  information  relevant  to  the  Cannikin 
tests,  taken  together  with  congressional  reaction  to  these  refusals,  sug- 
gest that  the  erosion  has  gone  rather  far. 

The  only  way  confidence  in  the  information  flow  can  now  be  restored 
in  the  field  of  foreign  relations  is  for  the  determination  of  what  is  to 
be  withheld  from  Congress  to  be  made  either  by  the  executive  and 
Congress  in  a  joint  administrative  process  or  by  an  impartial  third 
party  such  as  the  courts,  or  both.  One  such  effort  at  restoring  con- 
fidence was  that  of  Senator  Muskie  in  December  1971,  bill  S.  2965, 
the  Truth  in  Government  Act  of  1971.  There  is  still  much  in  this  legis- 
lation which  could  usefully  be  enacted.  Some  of  its  provisions  are  now 
to  l)e  found  in  the  current  House  bills  of  Congressmen  Ilorton  and 
Moorhead,  H.R.  4960  and  H.K.  5425.  But  while  these  bills  attempt 
to  put  the  courts  into  the  umpiring  role,  they  do  not  set  out  a  suf- 
ficiently narrow  and  specific  standard  by  which  the  courts  may  deter- 
mine which  disclosures  are  rtHjuired  and  vrhich  are  not. 

The  Freedom  of  Information  Act's  standard  exempts  from  dis- 
closure information  on  "national  defense  or  foreign  policy""  if  classified 
by  Executive  order.  This  standard,  even  if  applied  by  the  courts,  covers 
far  more  than  is  necessary.  The  Muskie  bill,  on  the  other  hand,  ex- 
empted from  disclosure  only  "information  the  declassification  of  which 
would  clearlv  and  directly  threaten  the  national  defense  of  the  United 
States." 

There  are.  I  think,  good  reasons  why  a  new  congressional  enactment 
ought  to  steer  clear  of  the  classification  process  as  the  basis  for  achiev- 
ing reform  in  information  flow.  But  aside  from  the  reference  to  de- 
classificaticm,  I  think  the  definition  of  what  might  reasonably  continue 
to  be  embargoed  information  contained  in  the  Muskie  bill  is  about 
right.  This  is  a  more  de  minimus  standard,  and  a  much  better  descrip- 
tion of  the  irreducible  requirement  for  secrecy.  The  Muskie  bill  had 
another  useful  innovation.  In  making  a  determination  as  to  whether 
information  kept  secret  by  the  executive  should  be  transmitted  to 
Congress,  the  ]\Iuskie  bill  provides  that  the  board  established  for  that 
purpose : 
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Shall  weigh  the  respective  authorities  and  duties  of  the  parties,  including  (1) 
the  extent  to  which  disclosure  would  impede  the  orderly  administration  of  the 
executive  branch,  and  (2)  the  extent  to  which  the  information  contained  in  such 
documents  is  necessary  for  the  performance  of  legislative  functions. 

The  first  one  is  something  that  is  always  foremost  in  the  mmd  of  the 
executive  branch. 

Whether  the  umpiring  is  done  by  the  legislative,  executive  joint 
commission,  or  by  the  courts,  or  both,  it  is  important  that  the  umpire 
be  provided  with  rules  that  do  not  tilt  toward  one  of  the  parties.  The 
present  rule  in  FOIA  exempting  both  "national  defense  and  foreign 
policv"  unfortunately  is  so  titled. 

Another  set  of  reforms  is  aimed  at  the  separation  of  powers  or  "ex- 
ecutive privilege"  problem,  particular  refusals  to  testify.  Senator 
Ervin,  in  his  joint  resolution  Senate  Joint  Eesolution  72  and  Senator 
Fulbright  in  his  bill  S.  858  of  February  15,  1973,  both  deal  with  the 
question  of  executive  privilege  in  a  way  which  seeks  to  preclude  its 
facile  use  inter  alia  by  requiring  the  President  to  invoke  it  specifically 
in  each  instance  and  in  writing. 

Neither  proposal  makes  clear  what  processes  might  follow  if  the 
President  were  to  invoke  the  privilege  in  instances  and  for  reasons 
deemed  unacceptable  by  Congress.  Although  Prof.  Raoul  Berger  has 
pointed  out  in  his  testimony  to  you  on  April  12,  1973,  that  the  issue 
could  then  be  litigated,  this  approach  is  not  without  its  problems.  In 
the  first  place,  the  measures  at  least  indirectly,  appear  to  give  congres- 
sional recognition  of  some  "executive  privilege."  Second,  a  litigation 
arising  out  of  a  failure  of  the  executive  to  comply  with  the  procedures 
set  out  in  these  measures  poses  the  broadest  constitutional  issues.  I  am 
not  confident,  viewing  the  legal  history,  the  equities  and  the  court 
itself  that  Congress  would  win  such  a  suit  based  on  the  broad  question 
of  executive  privilege. 

If  there  is  to  be  a  judicial  confrontation  Congress  might  be  in  a 
stronger  position  if  the  issue  were  posed  more  narrowly  to  the  court 
in  the  form  of  an  order  to  apply  and  enforce  a  legislated  standard  for 
the  production  by  executive  officials  of  information,  both  written  and 
oral  and  to  do  so  within  the  guidelines  set  out  in  the  legislation  cover- 
ing the  information  flow  between  the  branches.  This  could  conceivably 
be*achieved  by  further  amendment  of  the  freedom  of  information  pro- 
vision of  the  Administrative  Procedure  Act.  Such  amendment  might, 
specifically,  require  appearances  in  all  instances,  while  defining  narrow 
exceptions  to  a  general  requirement  of  disclosure,  public  disclosure. 

In  the  field  of  foreign  relations,  these  exceptions  might  be  based  on 
the  Muskie  definitions  which  I  just  quoted,  together  with  specific  ex- 
emptions, permitting  nondisclosure  of  negotiating  positions,  diplo- 
matic instructions,  names  of  informers  and  informants  and  informa- 
tion tending  to  disclose  their  identity,  and  very  little  else. 

As  for  disclosure  to  Congress  in  confidence,  I  believe  that  the  law 
should  deal  functionally  with  the  question  of  privilege  requiring  the 
disclosure  to  Congress  of  all  requested  data  and  information  other 
than  the  advice  given  the  President  by  a  Cabinet  officer  or  a  member 
of  the  White  House  staff.  Congress  should  make  itself  responsible 
under  its  own  rules  of  procedure  for  the  security  of  delicate  informa- 
tion obtained  in  this  fashion. 

Whatever  the  Congress  decides  to  do  about  compelling  disclosure 
bj^  officials,  much  of  the  relevant  information  will  continue  to  reach 
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Congress  and  the  public  throiigh  one  or  another  form  of  self-help. 
It  seems  to  me  a  matter  of  great  urgency  that  Congress  not  strike  a 
bargain  which  would  improve  one  route  of  access  to  official  information 
■while  another  older,  well-traveled  route  is  blocked  off.  That  clearly 
would  be  the  effect  of  S.  1400  and  to  a  large  extent  with  S.  1. 

The  tradition  of  information  leakage  is  an  important  one  in  all 
democracies.  Congress  has  repeatedly  refused,  even  in  wartime,  to 
enact  legislation  making  all  leakage  of  information  criminal.  In  Brit- 
ain where  the  Official  Secrets  Act  makes  all  unauthorized  disclo- 
sures criminal,  the  law  is  very  rarely  enforced  and  it  is  now  under 
critical  review.  The  Kight  Hon.  Patrick  Gordon  "Walker,  himself  a 
former  Foreign  Minister,  believes  that  a  certain  amount  of  leakage 
from  the  cabinet  is  essential  to  a  healthy  democracy. 

In  the  newly  proposed  Criminal  Code  there  are  more  extensive 
prohibitions  enforced  by  criminal  sanction  against  leakage.  The  fur- 
ther linking  of  classification  with  criminal  sanctions  against  leaking 
by  bureaucrats  or  other  "authorized"  persons  is  quite  clearly  a  step 
toward  greater  suppression  of  all  classified  information.  The  "au- 
thorized person"  could  then  be  punished  for  communicating  to  any 
"unauthorized  person"  and  not  just  to  a  foreign  government.  This  is 
obviously  intended  to  catch  much  leakage  that  is  in  no  wav  tainted 
With  spying  or  harm  to  the  Nation  or  help  to  the  enemy. 

The  new  U.S.  proposals  are  also  particularly  restrictive  in  another 
sense,  that  is  the  S.  1400  proposal.  They  seek  to  stem  the  flow  of  un- 
authorized information  by  eliminating  the  need  for  the  prosecution 
to  shoAV  that  a  disclosure  caused  or  could  cause  injury  to  the  United 
States  or  benefit  to  an  enemy.  All  "national  defense  information" 
becomes  a  ward  of  the  criminal  law  whether  classified  high,  low,  not 
at  all  or  incorrectly. 

Under  the  new  proposals,  a  "person  is  guilty  of  an  offense  if  he 
knowingly  communicates  information  relating  to  the  national  de- 
fense to  a  person  not  authorized  to  receive  it."  The  definition  of  "in- 
formation relating  to  the  national  defense"  could  include  any  infor- 
mation, classified  or  not,  "relating  to  the  conduct  of  foreign  rela- 
tions affecting  the  national  defense"  whether  the  information  were 
harmful  to  the  United  States  or  only  embarrassing  to  the  cred- 
ibility of  some  of  its  political  leaders. 

Those  of  us  who  work  primarily  in  foreign  relations  know  that 
there  is  very  little  in  the  field  of  foreign  relations  that  does  not  also 
intimately  touch  on  domestic  problems,  and  vice  versa.  We  know  that 
foreign  relations  is  not  a  discrete  field,  it  is  not  a  meaningful  category. 
Watergate  has  affected  the  administration,  not  only  in  its  domestic 
affairs  but  also  considerably  in  its  ability  to  take  initiatives  in  the 
foreign  relations  field.  The  wheat  transaction  with  the  Soviet  I"''nion 
is  in  one  sense  a  transaction  in  international  trade,  but  it  has  an  im- 
portant effect  on  the  cost  of  living  in  the  United  States.  Textile 
quotas  similarly  may  in  one  sense  be  foreign  but  in  their  impact  may 
be  largely  domestic,  and  one  could  go  on  indefinitely. 

Wiatever  Congress  does  about  reforming  the  uses  of  executive 
privilege  and  the  Freedom  of  Information  Act.  unauthorized  infor- 
mation will  still  remain  in  democracies  as  a  principal  antidote  to  un- 
fettered Government  discretion,  particularly  in  foreign  affairs. 

If  the  proposals  in  S.  1400  and  S.  1  are  passed  and  conversely  the 
proposals  of  the  Franck's  Commission  in  England  are  adopted  in 
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Britain,  the  American  restrictions  on  unauthorized  disclosure  will 
have  the  dubious  distinction  of  having  become  more  severe  than 
England's  Official  Secrets  Act. 

Out  of  step  with  other  democracies,  the  United  States  would  have 
taken  the  long  step  backward  in  the  evolutionary  march  of  freedom 
and  public  participation.  The  executive  is  entitled  of  course  to  a  quid 
pro  quo  if  there  is  to  be  new  legislation  making  executive  secrecy  sub- 
ject to  reasonable  standards  implemented  by  third-party  process.  But 
that  quid  pro  quo  can  be  expected  to  come  in  the  form  of  better  con- 
gressional and  public  undei-standing  for  foreign  policy  and  defense 
initiatives,  which  have  been  arrived  at  through  open  consultation  and 
informed  democratic  choice. 

May  I  just  add  in  conclusion  that  there  are  in  the  affairs  of  na- 
tions certain  tides  that  run  in  favor  and  others  that  run  against  cer- 
tain kinds  of  initiatives.  It  seems  to  me  that  the  tide  for  reform  in  the 
flow  of  information  between  Government  and  Congress  and  between 
Government  and  the  public  or  executive  and  Congress  and  executive 
and  public  is  particularly  high  at  the  present  time  and  perhaps  the 
Congress  ought  not  to  allow  these  next  weeks  to  pass  without  riding 
that  tide  to  bring  about  reforms  which  certainly  ought  to  be  con- 
sidered. 

But  perhaps  now  is  the  best  opportunity  the  Congress  is  ever  likely 
to  have  of  catching  the  strained  and  limited  attention  span  of  those 
who  are  charged  with  governing  this  country. 

Senator  Roth.  Professor  Franck,  first  I  would  like  to  say  that  Sena- 
tor Muskie  regrets  he  had  to  leave  in  order  to  attend  another  hearing. 
I  believe  it  was  a  conference  committee  meeting  on  the  highway  bill 
and  for  that  reason  he  couldn't  continue  to  be  here.  That  is  one  of  the 
great  problems  of  serving  in  Congress  and  certainly  I  know  it  is 
frustrating  to  those  of  you  who  are  good  enough  to  appear  before  us. 

As  you  may  or  may  not  know,  I  have  introduced  legislation  that 
would  establish  a  national  commission  something  like  the  Franck's 
Commission  in  England  to  which  you  made  reference  to  look  into  the 
whole  gamut  of  these  issues.  I  wonder  if  you  would  support  this  idea 
or  if  you  feel  that  Congress  should  go  ahead  and  legislate  directly  at 
the  present  time?  Do  you  have  any  thoughts  on  these  approaches? 

Mr.  Franck.  You  have  posed,  Senator,  a  choice  between  two  goods. 
I  think  it  is  fortunate  a  person  is  able  to  choose  between  two  such  op- 
tions. 

I  would  have  thought  that  either  way  would  be  satisfactory.  I  think 
that  you  will  be  a  better  judge  and  this  committee  will  be  a  better  judge 
of  whether  it  requires  more  information  and  more  study.  If  I  were  a 
Senator,  I  would  probably  feel  a  certain  impatience  and  readiness  to 
seize  the  moment  and  to  legislate,  perhaps  establishing  a  commission  to 
oversee  the  operation  of  the  legislation  or  to  make  recommendations 
to  the  committee  on  the  operation  of  the  legislation  during  its  first  year 
or  two. 

Senator  Roth.  Well,  one  of  my  concerns  is  that  we  don't  just  react 
to  the  immediate  situation.  What  we  are  trying  to  do  here  is  to  main- 
tain a  proper  balance  of  differing  needs.  At  the  last  series  of  hearings 
on  this  subject,  I  brought  up  that  when  you  go  back  to  the  1950's  during 
the  days  of  Senator  McCarthy,  it  was  the  Congi-ess  that  appeared  to 
be  stalemating  or  frustrating  the  decisionmaking  processes  of  the 
executive  branch.  People  laugh  and  say  that  can't  happen  again,  but 
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I  am  not  persuaded  that  we  can't  see  the  same  kind  of  circumstances 
arise  again. 

For  that  reason,  just  commentinfj  on  your  observation,  one  of  the 
thinofs  that  would  concern  me  is  that  if  we  legislate  now,  we  might 
be  reactinfj  to  one  set  of  circumstances  today  that  6  months  or  2  years 
or  5  years  from  now  we  may  regret. 

Let  me  ask  about  a  related  question.  Some  of  our  witnesses  have 
made  a  distinction  between  the  congressional  right  to  loiow  and  the 
pul)lic  right  to  know.  I  wonder  if  you  could  elaborate  further  as  to 
what  kind  of  information  you  think  can  properly  be  witliheld  from 
the  Congress? 

Mr.  Fraxck.  I  agree  with  the  distinction  between  the  public  right  to 
know  and  the  congressional  right  to  know  and  I  think  that  ought  to 
be  subject  to  somewhat  different  procedures,  although  an  individual 
Member  of  Congress  ought  to  be  able  to  proceed  as  a  member  of  the 
public  if  he  Avants  to  proceed  on  his  own.  The  standard  that  seems 
to  me  to  be  balanced — and  like  you  I  feel  that  it  is  necessary  not  to 
overreact  and  to  try  to  strike  a  balance — the  balance  as  between  public 
and  government  I  think  ought  to  be  situated  somewhere  around  one 
rather  general  category — that  being  the  military'  and  defense  category, 
which  can  be  in  Senator  Muskie's  terms  or  you  can  just  say  dealing 
with  logistics  strategy  of  military  defense,  that  rather  broad  category. 

Then  there  are  a  number  of  limited  functional  things  such  as  ne- 
gotiating instructions  or  information  that  would  be  likely  to  expose 
or  embarrass  informants,  including  foreign  governments  and  inform- 
ers and  possibly  a  few  other  things  that  one  could  mention  based  on 
case  experience  in  the  history  of  the  country. 

If  one  examines  that  history,  one  finds  in  fact  Congress  has  pretty 
scrupulously  avoided  asking  for  that  kind  of  information  in  the  past. 
There  may  be  a  few  thiufrs  that  ouffht  not  to  l)e  asked  for  either  bv 
Congress  or  by  the  pul)lic.  However,  while  I  think  that  Congress  prob- 
ably would  tend  to  avoid  asking  for  this  kind  of  information,  I  would 
rather  see  these  limitations  set  not  by  the  executive  but  by  internal 
rules  of  the  Senate  and  of  the  House.  The  executive  treats  informa- 
tion through  a  classification  system  which  governs  who  may  see  what. 
Tliat  classification  system  is  perfectly  within  the  executive  preroga- 
tive as  long  as  it  operates  only  within  the  executive  branch.  The  Sen- 
ate and  the  House  might  very  well  develop  something  analogous  to 
a  classification  system  of  their  own  that  would  determine  who  was 
entitled  to  receive  what  kind  of  information.  That  would  be  an  internal 
regulation  of  the  two  Houses  of  Congress. 

Undei'lying  that  kind  of  a  legal  concept  is  a  political  judgment — 
given  the  fact  that  Conjiress  and  the  executive  share  the  foreign  re- 
lations power  of  the  United  States  by  virtue  of  the  Constitution — 
that  the  most  sensible  approach  to  providing  sufficient  information 
to  make  botli  tliese  parts  of  tlie  Government  operate  is  to  use  one  infor- 
mation and  intelligence  estal)lishinent.  but  make  it  responsible  to  both 
branches  and  then  make  both  branches  responsible  for  the  caring  and 
feeding  of  the  information  once  it  is  received  by  that  branch. 

In  the  case  of  tlie  executive  tlieie  is  the  classification  system.  Tn 
the  case  of  Congress,  T  suj)pose  Congi'css  could  develop  a  system  by 
\vhich  certain  chairmen  of  the  committees  would  be  entitled  to  in- 
formation of  one  level  of  importance,  and  all  Members  of  Congress 
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would  be  entitled  to  information  of  another  level  of  importance,  and 
who  got  what  information  would  to  some  extent  depend  upon  who 
was  most  intimately  involved  in  the  planning  and  processing  of  the 
subject  matter. 

Senator  Roth.  Would  it  make  sense  to  have,  whether  it  be  an  in- 
ternal rule  or  otherwise  some  kind  of  requirement — and  I  am  speaking 
now  of  the  congressional  right  to  know — that  in  demanding  informa- 
tion there  has  to  be  a  clear  legislative  purpose,  perhaps  established 
by  a  committee  ? 

Mr.  Fraxck.  Yes;  legislative  or  oversight  purpose  I  suppose  would 
be  the  best;  that  is,  that  it  pertained  to  a  legitimate  activity  of  Con- 
gress. I  think  that  would  be  acceptable.  I  was  thinking  of  the  kinds 
of  rules  courts  imposed  on  committees  that  went  on  fishing  expeditions 
during  the  McCarthy  period ;  the  rules  that  restricted  them  to  ques- 
tions appropriate  to  their  field  of  inquiry. 

Senator  Roth.  One  of  the  concerns  in  the  1950's  was  that  Congress 
shouldn't  try  to  demand  every  word,  every  statement,  every  paper 
in  the  executive  branch  because,  if  you  do,  you  will  des^troy  the  de- 
cisionmaking process.  I  think  there  is  some  merit  in  that  concern. 

I  was  just  thinking  that  this  may  be  a  partial  answer — that  w^hile 
having  a  right  to  know,  the  committee  still  would  have  to  have  some 
relevant  legislative  purpose  in  seeking  the  information. 

Mr.  Franck.  a  distinction  can  also  be  made  between  policy  advice 
which  was  the  principal  target  of  the  McCarthy  subcommittee  and 
intelligence  estimates.  I  suppose,  theoretically,  the  Congress  could 
establish  an  intelligence  network  and  a  huge  research  establishment 
of  its  own,  but  it  does  seem  to  me  to  be  terribly  wasteful  of  public  re- 
sources. It  also  seems  to  me  not  to  be  the  best  way  to  utilize  the  data 
to  make  it  available  only  to  one  employer.  Corigress  and  the  executive 
would  serve  as  a  check  on  each  other  in  their  respective  interpretation 
of  intelligence  estimates,  in  the  conclusions  they  clrcAv  from  such  data. 

But  I  could  see  legislation  making  a  distinction  between  the  advisory 
function  of  the  President's  household  and  the  data-gathering  process 
of  the  bureaucracy.  I  think  the  data-gathering  process  ought  to  be  made 
available  to  Congress  in  the  same  way  it  is  made  available  to  the  execu- 
tive subject  to  internal  housekeeping  rules  by  each  branch  to  maintain 
necessary  security  standards. 

Senator  Roth.  Would  you  think  it  would  be  possible  to  establish  ar- 
bitrary time  limits  as  to  secrecy  after  which  the  burden  would  be  on 
the  executive  branch  to  show  a  special  need  for  continuing  the  classi- 
fication ? 

Mr.  Franck.  As  a  scholar  I  think  that  is  terribly  useful  but  I  have 
refrained  from  talking  about  it  because  I  think  it  is  a  much  less  impor- 
tant issue;  I  don't  think  you  get  much  information  that  is  useful  to 
the  central  process  of  a  democracy  through  a  1-1  rule  or  a  2-2 
rule  or  a  20-20-20  rule.  In  other  words,  whatever  the  rule,  any  rule  that 
is  conceivable  and  acceptable  to  the  executive  is  going  to  be  relatively 
useless  from  the  point  of  view  of  the  legislative  function  of  Congress, 
but  certainly  from  the  point  of  view  of  a  scholar  it  would  be  helpful  if 
one  didn't  have  to  wait  quite  as  long. 

It  seems  to  me  to  be  a  different  problem.  The  one  stone  doesn't  kill 
both  birds. 

Senator  Roth.  Going  back  to  the  idea  of  creating  an  independent 
commission  of  some  sort  to  review  such  matters  and  to  declassifv,  not 
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the  study  commission  now.  but  an  actual  commission  responsible  for 
declassifying,  would  it  be  helpful  if  we  had  some  membei-s  of  the  com- 
mission appointed  by  the  executive  branch  with  others  appointed  by 
the  Congress? 

Mr.  Franck.  I  think  it  would  work  if  you  used  the  commission  ap- 
proach that  would  be  something  along  the  lines  of  the  composition  sug- 
gested in  the  Horton  bill  which  makes  some  concessions  to  the  execu- 
tive sensibility  as  compared  to  the  earlier  ^Nloorhead  draft  of  1972.  Now 
that  probably  would  be  as  good  an  approach  as  any.  That  is  a  8-4  kind 
of  division.  That  is  two  from  each  house  and  three  from  the  executive 
I  think.  The  earlier  proposal  was  more  heavily  weighted  toward  Con- 
gress. 

Senator  Roth.  One  of  the  problems  is.  if  information  is  hidden  effec- 
tively, it  would  be  increasingly  difficult  for  Congress  to  do  anything 
but  trust  the  executive's  discretion.  And  if  we  need,  as  some  believe,  a 
mechanism  of  some  sort  that  must  judge  that  discretion,  we  have  it  now 
infonnally  in  the  special  interest  of  officials  who  blow  the  whistle  on 
actions  they  disapprove  of.  and  in  the  press  which  acts  as  a  megaphone 
for  the  whistle  blowers.  Is  it  possible  we  are  better  off  as  we  are  with 
these  traditions  operating  even  improperly  at  times,  than  trj'ing  to  de- 
fine perfect  standards  in  an  area  like  this  ? 

Mr.  Fraxck.  If  I  understand  you  correctly.  Senator,  your  question 
suggests  the  fallacy  of  a  linkage  between  laws  that  create  a  more  sys- 
tematic flow  of  information  on  a  rational  basis  for  a  more  rational  shar- 
ing of  information  on  the  one  hand  and  criminal  sanctions  which  pro- 
hibit the  flow  of  information  through  an}'  but  these  approved  chan- 
nels. 

If  I  understood  the  question  correctly,  I  would  certainly  agree  that 
the  one  has  very  little  (o  do  \^ ith  the  other  and  it  should  have  nothing 
to  do  with  the  other.  I  can  see  how.  psychologically,  there  might  be  a 
danger  that  an  improvement  in  the  official  flow  might  be  used  as  an 
argument  to  penalize  the  unofficial  flow.  That  seems  to  me  to  be  a 
strong  argument  for  proceeding  with  timely  legislation  rather  than 
Awaiting  until  a  more  exhaustive  study  has  been  made.  I  believe  the 
executive  branch  in  the  shadow  of  "Watergate  would  be  rather  hard 
put  just  now  to  insist  on  criminal  sanctions  in  cases  of  unofficial  flow 
of  information. 

I  think,  from  the  executive  branch's  perspective,  this  is  a  bad  time  to 
try  to  get  leffislation  that  would  impose  criminal  penalties  on  newsmen 
who  publish  information  that  they  obtained  from  unofficial  sources. 
Therefore,  it  might  be  a  good  time  to  enact  some  legislation  that  makes 
the  official  sources  of  information  better. 

Senator  EoTir.  The  latter  point  was  the  one  I  was  addressing  myself 
to.  The  question  of  whether  or  not  we  are  better  off.  if  you  want  to  say, 
for  lack  of  a  better  word,  "limping  around"  with  the  present  system  or 
whether  we  should  try  to  develop  a  new  commission  or  other  proce- 
dures to  help  insure  the  flow  of  official  information,  but  I  take  it 

Mr.  Franck.  Excuse  me,  sir.  T  gather  from  what  has  been  brought 
out  in  other  testimony  here  and  other  places  that  the  flow  of  informa- 
tion, of  official  information,  is  highly  unsatisfactory  to  Members  of 
Congress  and  particularly  in  the  area  of  foreign  relations  to  which 
I  have  been  addressing  myself.  The  present  law,  the  Freedom  of  In- 
formation Act,  simply  doesn't  provide  any  objective  legal  basis  for 
distinguishing  between  foreign  relations  information  which  must  be 
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kept  secret  from  information  that  ought  to  be  available  to  Congress. 
And  the  result  is  tliat  both  Congress  and  the  public  are  having  to  make 
very  important  decisions — the  public  very  important  electoral  deci- 
sions and  the  Congress  very  important  authorization  decisions — on  the 
basis  of  highly  inadequate  information. 

Senator  Roth.  I  want  to  thank  you  for  appearing  before  the  com- 
mittee and  for  your  very  scholarly  and  helpful  remarks. 

Again  I  regret  that  the  chairman  and  the  other  members  could  not 
be  here,  but  your  remarks,  of  course,  will  appear  in  full  in  the  record. 
Thank  you  very  much. 

The  committee  is  recessed. 

[Whereupon  at  3  :25  p.m.,  the  subcommittee  recessed,  to  reconvene 
at  10  a.m.,  Wednesday,  Mar.  9, 1973.] 


EXECUTIVE  PRIVILEGE 

SECRECY  IN  GOVERNMENT 

FREEDOM  OF  INFORMATION 


WEDNESDAY,   MAY  9,    1973 

U.S.  Sexate,  Subcommittee  ox  Ixtergoverxmextal. 
Relatioxs,  Committee  ox  Goverxmext  Operatioxs; 
Subcommittee  ox^  Separatiox  or  Po^vERS,  CoMMrrrEE 
ON  THE  Judiciary;  and  Subcommittee  on  Adminis- 
TRATI^T;  Practice  axd  Procedure.  Committee  ox'  the 
Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :10  a.m.,  in  room 
3302,  Dirksen  Senate  Office  Building,  Senator  Lawton  Chiles,  pre- 
siding. 

Present :  Senator  LaA\ton  Chiles. 

Also  present:  Alvin  From,  staff  director:  Alfred  Friendly,  Jr., 
Counsel;  Lucinda  T.  Dennis,  chief  clerk;  Lorelei  AVilliams,  secretary; 
Subcommittee  on  Intergovernmental  Relations. 

Senator  Chiles.  We  will  open  our  hearings. 

We  are  particularly  grateful  to  Dr.  Rhoads  for  agreeing  to  testify 
about  the  work  of  the  Interagency  Classification  Review  Committee. 
Since  he  has  been  the  chairman  a  little  over  2  weeks,  his  acceptance  of 
our  invitation  is  a  welcome  contrast  to  the  invocation  of  executive 
privilege  last  year  on  behalf  of  ^Ir.  David  Young,  the  committee's  for- 
mer executive  director. 

Dr.  Rhoads.  we  take  your  presence  here  as  hopeful  evidence  of  the 
revived  and  renewed  spirit  of  cooperation  between  the  legislative  and 
executive  branches  of  Grovernment. 

STATEMENT  OF  HON.  JAMES  B.  RHOADS,  ARCHIVIST  OF  THE 
UNITED  STATES;  ACTING  CHAIRMAN,  INTERAGENCY  CLASSI- 
FICATION REVIEW  COMMITTEE,  ACCOMPANIED  BY  RICHARD 
TUFARO,  STAFF  ASSISTANT 

Dr.  Rhoads.  Thank  you  very  much.  Senator  Chiles.  I  am  accom- 
panied by  Mr.  Richard  Tuf  aro,  staff  assistant  to  the  Interagency  Clas- 
sification Review  Committee. 

As  you  have  indicated.  I  was  designated  by  the  President  as  acting 
chairman  of  the  committee  on  April  24  of  this  year.  Although  at  the 
request  of  the  previous  chairman.  Ambassador  John  Eisenhower.  I  as- 
sisted the  committee  in  an  advisory  capacity,  I  am  not  yet  completely 
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apprised  of  all  of  the  activities  of  the  committee.  Within  these  limita- 
tions, I  shall  attempt  to  describe  the  work  of  the  Interagency  Com- 
mittee since  it  Avas  established  on  June  1,  1972. 

Let  me  begin  by  noting  that  Executive  Order  11652  ^  has  been  in  ef- 
fect for  less  than  a  year  and  the  Interagency  Classification  Review 
Committee  has  been  operating  for  less  than  a  year.  Both  the  Executive 
order  and  the  committee  were  designed  to  deal  with  some  very  serious 
problems  in  the  area  of  classified  documents  that  had  evolved  over  a 
great  many  years.  For  all  practical  purposes,  the  classification  of  docu- 
ments began  during  the  First  World  War,  grew  to  maturity  during  the 
Second  World  War.  and  became  the  normal  practice  of  most  Govern- 
ment agencies  during  the  period  of  the  cold  war.  Since  it  evolved  in  an 
atmosphere  of  actual  warfare  or  the  threat  of  warfare,  the  classifica- 
tion system  emphasized  security  at  the  expense  of  publicity,  the  need 
for  secrecy  at  the  expense  of  the  right  to  know\ 

Far  too  many  documents  were  classified  by  far  too  many  people — 
mostly  nameless  people — with  minimum  review  and  no  Government- 
wide  monitoring.  No  one  knew  or  could  even  reasonably  guess  at  how 
many  classified  documents  there  were.  Citizens  had  no  idea  of  how  to 
go  about  getting  access  to  the  documents.  Perhaps  worst  of  all,  while 
the  most  elaborate  provisions  had  been  made  for  classifying  docu- 
ments and  for  protecting  them,  once  classified,  only  minimal  provisions 
had  been  made  for  declassifying  them.  These  were  serious  problems 
and  large  problems.  It  was  to  deal  with  them  that  Executive  Order 
11652  and  the  implementing  National  Security  Council  directive  of 
May  17, 1972,  were  issued. 

Since  it  is  within  the  framework  of  that  Executive  order  and  that 
directive  that  the  Interagency  Classification  Review  Committee  must 
operate,  let  me  review  the  major  changes  in  the  classification  system 
w^hich  these  documents  have  produced. 

The  new"  order  has  tightened  the  definitions  of  top  secret,  secret, 
and  confidential  classified  information.  A  new  general  declassification 
schedule  was  adopted  for  speedier,  automatic  downgrading  and  de- 
classification, with  confidential  documents  automatically  declassified 
in  6  years,  secret  in  8  years,  and  top  secret  in  10  years.  Only  four  specific 
categories  of  classified  information  are  exempt  from  that  automatic 
declassification.  The  public  is  given  a  right  to  secure  review  of  ex- 
empted material  after  10  years,  provided  the  material  is  identified 
with  sufficient  particularity  and  obtainable  with  reasonable  effort. 
That  review  is  a  mandatory  requirement,  and  the  burden  of  establish- 
ing continued  classification  is  on  the  department  or  agency.  After  SO 
years  all  documents  are  automatically  declassified  unless  the  head  of 
the  department  personally  determines  that  continued  classification  is 
essential  to  the  national  security  or  that  disclosure  would  jeopardize 
a  person. 

Within  this  framework,  the  order  and  directive  establish  a  series 
of  controls  over  what  material  is  classified  and  for  how  long.  These 
controls  include  the  following : 

1.  Officials  with  classification  authority  must  be  designated  in  writ- 
ing and  their  names  submitted  to  the  Interagency  Committee. 

2.  The  classifier  of  a  document  must  be  identified  on  the  document. 

3.  The  classifier  is  subject  to  sanctions  for  abuse. 

1  See  Appendix,  Volume  III  of  these  hearings,  Part  3,  Executive  Order  11652. 
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4.  Top  secret  classifiers  are  limited  to  senior  departmental  officials 
and  only  these  officials  may  apply  one  of  the  exemption  categories  to 
exempt  classified  documents  from  the  general  declassification  schedule. 

5.  Departmental  regulations  must  be  reviewed  and  approved  by  the 
Interagency  Classification  Review  Committee. 

6.  Departments  must  establish  a  data  index  system  of  selected  cate- 
gories of  classified  documents  which  have  permanent  retention  value. 

The  responsibility  for  seeing  that  these  controls  are  implemented 
and  successful  has  been  given  to  the  Interagency  Classification  Re\dew 
Committee,  which  was  established  by  the  order  and  directive  to  assist 
the  National  Security  Council.  Its  members  include  the  acting  legal 
adviser  of  the  Department  of  State;  the  general  counsel  of  the  De- 
partment of  Defense ;  the  Assistant  Attorney  General  for  the  Office  of 
I^gal  Counsel,  the  assistant  general  manager  for  administration  of 
the  Atomic  Energy  Commission ;  the  general  counsel  of  the  Central 
Intelligency  Agency ;  a  member  of  the  National  Security  Council  staff ; 
and,  as  of  April  24,  the  Archivist  of  the  United  States. 

The  order  and  directive  specifically  provide  that  the  committee  shall 
oversee  department  actions  to  insure  compliance  with  the  provisions  of 
the  order  and  directive  and  shall,  subject  to  procedures  established  by 
it,  receive,  consider  and  take  action  on  suggestions  and  complaints  from 
jiersons  witliin  or  without  the  Government  with  respect  to  the  admin- 
istration of  the  order  and  assure  that  appropriate  action  is  taken  on 
such  suggestions  and  complaints. 

Since  the  Interagency  Committee  was  established,  its  efforts  have 
been  focused  on  insuring  that  the  controls  over  classification  which  I 
have  described  are  im])lemented  in  the  departments  and  agencies.  In 
particular,  these  activities  have  included  the  preparation  of  current 
lists  of  authorized  classifiers  by  name  and  position,  or  title  and  organi- 
zation ;  these  lists  are  maintained  by  all  departments  and  are  submitted 
to  our  committee.  In  addition,  at  the  initiative  of  the  committee,  the 
total  number  of  authorized  classifiers  has  been  reduced  by  63  percent 
since  June  1.  The  committee  continues  to  monitor  quarterly  figures  sub- 
mitted by  the  departments  to  achieve  further  reductions  where  they 
seem  appropriate.  For  example,  the  figures  cited  in  our  progress  re- 
port of  March  31.  1973,  indicate  that  the  Central  Intelligence  Agency 
reduced  its  total  classifiers  by  only  3  percent.  The  CIA  was  asked  to  re- 
view these  figures  to  determine  whether  further  reductions  could  not 
be  achieved.  In  its  most  recent  quarterly  report  to  the  committee,  the 
CIA  has  reduced  total  classifiers  by  38  percent. 

The  Interagency  Committee  has  i-ecognized  the  particular  necessity 
foi-  strictly  controlling  the  number  of  officials  with  top  secret  classify- 
ing authority.  Since  June  1  there  has  been  a  71  percent  reduction  in 
authorized  top  secret  classifiers,  exclusive  of  the  CIA.  That  agency  has 
reduced  top  secret  classifiers  by  83  percent. 

Our  committee  has  reviewed  and  approved  the  implementing  regu- 
lations of  all  34  departments  affected  by  the  order  and  directive  and 
the  portions  of  those  regulations  affecting  the  public  have  been  pub- 
lished in  the  Federal  Register  and  ultimately  they  will  appear  in  the 
Code  of  Federal  Regulations.  Pursuant  to  these  regulations  each  de- 
partment has  established  a  senior  official  responsil)le  for  implementa- 
tion of  the  ordei-  and  directive  and  who  also  serves  as  chairman  of  a 
departmental  review  committee. 
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Detailed  instructions  have  been  issued  to  g:uide  departments  in  im- 
plementing the  data  index  requirement  of  the  National  Security  Coun- 
cil directive.  A  series  of  working  groups  under  the  direction  of  the 
staff  of  our  committee  has  assisted  the  departments  in  establishing 
their  own  data  index  systems.  The  data  index  will  permit  retrieval  of 
any  document  indexed.  We  expect  that  it  will  assist  the  departments 
and  the  Interagency  Committee  in  monitoring  the  implementation  of 
the  order  and  will  facilitate  automatic  declassification,  systematic  re- 
views, and  public  access  after  declassification. 

Early  in  September  of  last  year  Ambassador  Eisenhower  requested 
the  assistance  of  the  National  Archives  and  Records  Service  in  prepar- 
ing a  series  of  five  quarterly  reports  with  forms  and  instructions  to 
assist  our  committee  in  monitoring  the  classification  program. 

These  five  reports  are : 

1.  "Report  of  Authorized  Classifiers."  This  is  a  list  of  authorized 
classifiers  by  name  and  title,  or  by  title  and  organization,  with  totals 
for  each  classification  category. 

2.  "Report  of  Classification  Abuses."  This  is  a  report  of  instances 
of  under  or  overclassification,  unnecessary  classification,  improper 
marking  or  improper  exemption  from  the  general  declassification 
schedule  or  other  occasions  of  classification  abuse  discovered  as  a  re- 
sult of  departmental  inspection  programs. 

3.  "Report  of  Unauthorized  Disclosures."  This  is  a  report  on  in- 
stances of  communication  or  physical  transfer  of  classified  to  unau- 
thorized persons  discovered  by   appropriate   departmental   officials. 

4.  "Report  of  Mandatory  Declassification  Review  Requests."  This 
is  a  log-type  report  of  declassification  review  requests  made  pursuant 
to  section  5  of  the  order  reflecting  the  requester,  date  of  request,  sub- 
ject matter,  date  and  nature  of  departmental  action,  costs  and  other 
information  associated  with  these  requests.  The  purpose  of  this  report 
is  to  insure  expeditious  and  fair  processing  of  all  requests  and  to 
measure  the  success  of  this  provision  of  the  Executive  order. 

5.  "Quarterly  Summary  Report."  This  is  a  statistical  summary  of 
documents  classified  by  a  department  during  a  quarterly  reporting 
period.  Departments  are  also  given  an  opportunity  to  elaborate  on 
accomplishments  in  achieving  the  objectives  of  Executive  Order  11652. 
This  report  will  be  submitted  for  the  first  time  beginning  with  the 
April  1  to  June  30  quarter. 

In  addition  to  these  activities,  our  committee  has  established  a 
working  group  to  make  recommendations  on  standards  for  the  classi- 
fication and  declassification  of  foreign  originated  classified  informa- 
tion and  material.  At  our  last  meeting  on  May  2,  we  directed  the  es- 
tablishment of  an  ad  hoc  group  to  study  and  make  recommendations 
on  the  use  of  classification  guides  by  all  departments  and  agencies. 
In  addition,  the  committee  has  of  course  been  concerned  with  various 
projects  related  to  the  declassification  of  our  older  classified  documents. 

1.  Since  June  1,  1972,  the  National  Archives  and  Records  Service 
has  declassified  approximately  35  million  of  the  160  million  pages 
from  the  World  War  II  period.  We  still  anticipate  that  this  project 
will  be  completed  by  1975. 

2.  EleA'en  volumes  of  the  Foreign  Relations  series  were  published  by 
the  State  Department  last  year,  the  largest  number  ever  published 
in  a  single  year  and  an  important  step  in  moving  toward  the  goal  of 
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reducing  the  lag  in  publication  from  26  to  20  years  as  President  Nixon 
directed. 

3.  Three  hundred  and  fifty  mandatory  declassification  reyiew  re- 
quests were  received  between'June  1,  1972,  to  March  31,  1973;  197  of 
these  were  granted  in  full;  20  in  part;  79  were  denied  in  full  and  48 
were  pending  at  the  time  of  the  report. 

4.  INIany  departments  have  initiated  their  own  reviews  of  existing 
classified  documents  to  downgrade  and  declassify  those  no  longer 
i-equiring  protection  in  the  national  security  interest.  Of  particular 
significance  are  the  projects  of  the  Atomic  Energy  Commission  and 
the  Department  of  Defense  in  its  industrial  security  program. 

Mr.  Chairman,  at  this  point  I  would  like  to  focus  a  little  more 
specifically  on  the  portion  of  the  order  and  directive  dealing  with 
public  requests  for  classified  documents,  what  the  Executive  Order 
11652  calls  "mandatory  review  of  exempted  material."  I  believe  this 
area  is  of  particular  interest  to  this  subcommittee. 

As  you  know,  this  is  a  new  feature  introduced  by  section  5  of  the 
order  "and  further  implemented  by  Section  III  of  the  directive.  These 
sections  establish  procedures  whereby  any  member  of  the  public  or 
any  Government  department  can  initiate  a  mandatory  declassification 
review  of  any  classified  document  10  oi-  more  years  old. 

Although  some  difficulties  have  been  encountered  in  implementing 
these  procedures,  tlie  overall  results  to  date  have  been  positive;  74 
percent  of  all  declassification  requests  from  June  1  of  last  year  to 
March  31  of  this  year  have  been  granted  in  whole  or  in  part.  Only 
four  have  been  appealed  to  the  departmental  committees.  Three  have 
been  appealed  to  the  Interagency  Committee. 

Some  of  the  initial  problems,  which  .were  attributable  to  the  new- 
ness of  the  system  and  our  inexperience  in  dealing  with  these  proce- 
dures, have  been  resolved.  When  the  question  of  reasonable  fees  to  be 
chai'ged  requesters  first  came  to  the  attention  of  our  committee,  for 
example,  it  was  determined  that  fees  would  not  be  charged  unless  the 
requested  documents  were  located  and  made  availal)le.  Furthermore, 
the  committee  decided  that  fees  could  only  cover  the  cost  of  locating 
the  documents  and  reproducing  them  if  copies  were  requested.  It 
should  not  cover  the  time  incurred  in  reviewing  them  to  determine 
whether  continued  classification  might  be  required. 

Similarly,  the  committee  has  been  concerned  with  insuring  that 
declassification  requests  are  processed  within  the  time  periods  set 
forth  in  the  NSC  directive  and  that  requests  are  not  improperly  denied 
on  the  grounds  of  insufficient  pai-ticularity  or  burdensomeness.  Ac- 
cordingly, a  repoi't  fi-om  eaoh  agencv  on  mnndatorv  review  i-equests 
was  developed  and  has  been  in  use  since  February,  Less  foi'mal  pro- 
cedures were  utilized  prior  to  that  date,  but  we  are  now  satisfied  that 
the  information  furnished  by  departments  will  permit  the  careful 
monitoring  of  these  procedures  which  Executive  Order  11652  in- 
tended. Our  committee  Avill  know  who  requested  what  material,  what 
action  was  taken  on  the  request,  and  how  long  it  took. 

Other  difficulties  reported  b}'  some  requesters  with  the  mandatory 
review  procedures  stem  fi-om  a  misunderstanding  of  theii-  ]')ui'pose  and 
scope.  These  procedures  M-ere  not  intended  to  and  cannot  solve  the 
problem  of  large  volume  classification.  It  appears  that  some  persons 
anticipated  that  mandatory  review  requests  could  be  utilized  to  initi- 
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ate  major  government  declassification  projects  involving  large  num- 
bers of  classified  documents.  For  example,  the  State  Department  esti- 
mated that  a  New  York  Times  request  for  "the  U.S.  Lend-Lease  Agree- 
ment with  the  Soviet  Union  negotiated  by  A.  Harriman  [and]  the  lists 
of  military,  industrial  and  raw  materials  delivered  to  the  Soviet  Union 
under  the  agreement  (1942-43) "  would  have  required  a  declassification 
review  of  over  600,000  pages  of  records.  Such  ad  hoc  reviews  of  large 
quantities  of  records  are  simply  beyond  the  Government's  resources 
at  the  present  time. 

Senator  Chiles.  Doctor,  that  doesn't  seem  too  plausible  to  me  that 
the  State  Department  would  have  had  to  review  600,000  papers  to 
determine  whether  that  lease  lending  agreement  and  the  list  of  agree- 
ments could  be  declassified  or  not.  Surely  most  of  the  600,000  pages 
that  we  are  talking  about  are  invoices,  pieces  of  equipment,  a  truck, 
or  something  like  that.  And  it  seems  like  to  me  they  can  be  looked  at 
and  a  decision  made  as  to  whether  there  was  anything  in  those  papers 
that  couldn't  be  declassified  without  looking  at  all  600,000  pages. 

I  just  have  a  hard  time  buying  that  argument.  It  just  seems  to  me 
they  would  know  just  from  looking  at  the  agreement  and  from  looking 
at  an  awful  small  volume  of  the  papers  whether  they  could  declassify. 
I  think  that  is  an  excuse.  I  don't  think  they  had  to  look  at  the  whole 
600,000  pages.  I  think  once  you  have  gotten  into  the  invoices,  once 
you  have  gotten  into  the  list  of  equipment,  there  was  nothing  else  to  it. 

Dr.  Rhoads.  I  think  you  may  be  quite  right  that  not  every  page 
of  the  600,000  would  have  to  be  individually  scrutinized.  Certainly  we 
found  that  in  some  of  our 

Senator  Chiles.  Excuse  me,  but  obviously  what  the  Times  was  really 
interested  in  was  the  negotiations,  the  arguments  leading  to  the  nego- 
tiation, and  that  would  have  been  an  awful  small  number  of  pages, 
and  then  they  kind  of  wanted  to  find  out  what  equipment  was  under 
the  agreement. 

I  will  let  you  go  on. 

Dr.  Rhoads.  The  major  declassification  efforts  envisioned  by  the 
order  and  directive  rest  on  the  30-year  rule,  which  should  result  in 
the  declassification  of  virtually  all  classified  records  at  that  time,  and 
on  applying  the  automatic  declassification  schedules  to  records  created 
after  June  1,  1972.  We  hope  that  as  we  develop  further  experience, 
declassification  review  can  proceed  at  a  more  rapid  pace  so  as  to  in- 
crease public  access  to  this  information. 

Another  limitation  of  the  mandatory  review  provision  is  that  it,  like 
the  Freedom  of  Information  Act,  is  document  oriented.  A  requester 
can  ask  for  declassification  review  of  particular  documents.  They  can 
be  located,  reviewed,  declassified,  and  made  available.  However,  re- 
quests not  for  the  documents  themselves,  but  for  some  kind  of  sum- 
mary of  their  contents  which  would  have  to  be  prepared  by  the  agency 
are  a  different  matter.  Thus,  as  Mr.  Harding  Bancroft  indicated  in 
his  testimony  of  April  11,  a  request  for  the  Gaither  Report  of  1957 
produced  its  declassification  for  the  Ncav  York  Times.  But  that  same 
newspaper's  request  for  a  "documentary  assessment"  of  the  voluminous 
material  prepared  within  the  Department  of  Defense  in  answer  to  Sec- 
retary MacNamara's  "100  questions"  of  1961  had  to  be  turned  down. 
Mr.  Bancroft's  criticism  of  the  Department  of  Defense  is,  I  think, 
based  upon  a  misunderstanding  of  this  aspect  of  the  problem. 
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Our  committee  reco^izes  and  appreciates  the  difficulty  of  requiring 
that  requesters  draft  a  request  with  sufficient  ])articu]aritv  so  as  to 
permit  department  officials  to  locate  the  appropriate  documents.  Since 
exact  information  about  the  existence  of  Government  documents  is 
often  not  known,  it  may  be  extremely  difficult  for  a  requester  to  com- 
ply. This  problem,  of  course,  is  not  unique  to  requests  for  classified 
documents.  It  applies  to  any  request  for  Government  documents  in 
general.  ^Moreover,  it  can  be  overstated.  There  are  many  resources 
available  to  help  a  thorough  researcher  in  narrowing  his  request  by 
date,  event,  office,  or  individual. 

We  also  believe  that  more  positive  steps  have  been  taken  by  this 
committee  to  see  that  this  test  is  not  abused  than  is  the  case  in  any  other 
area  of  the  Freedom  of  Information  Act.  The  quarterly  report  of  man- 
datory declassification  requests  to  which  I  have  previously  referred  to 
will  permit  us  to  carefully  monitor  departmental  actions  for  this  kind 
of  abuse.  The  data  index  system  which  we  are  implementing  will  also 
contribute  to  a  batter  solution  of  this  problem  in  the  future. 

Finally,  in  considering  the  time  limitations  proposed  in  S.  1142  for 
processing  Freedom  of  Information  Act  requests,  it  may  be  useful  for 
the  subcommittee  to  consider  the  experience  of  our  committee  in  deal- 
ing with  mandatory  declassification  review  requests.  Section  IIIB  of 
the  NSC  directive  sets  forth  time  limitations  for  processing  mandatory 
declassification  requests.  It  provides : 

The  office  which  has  been  assigned  action  shall  thereafter  make  a  determination 
within  30  days  of  receipt  or  shall  explain  the  reason  why  further  time  is  neces- 
sary. If  at  the  end  of  60  days  from  receipt  of  the  request  for  review  no  determina- 
tion has  been  made,  the  requester  may  apply  to  the  Departmental  Committee 
established  by  Section  7(B)  of  the  Order  for  a  determination.  Should  the  office 
assigned  action  on  a  request  for  review  determine  that  under  the  criteria  set  forth 
In  Section  5(B)  of  the  Order  continued  classification  is  required,  the  requester 
shall  promptly  be  notified,  and  whenever  possible,  provided  with  a  brief  statement 
as  to  why  the  requested  information  or  material  cannot  be  declassified.  The 
requester  may  appeal  any  such  determination  to  the  Departmental  Committee  and 
the  notice  of  determination  shall  advise  him  of  this  right. 

Section  lllC  further  provides  that  the  departmental  committee  must 
make  its  determination  within  .^O  days.  Furthermore,  a  requester  is 
entitled  at  any  time  to  file  a  complaint  with  the  Interagency  Classifi- 
cation Review  Committee  regarding  the  administration  of  these  pro- 
visions. In  our  meetings  with  members  of  the  public,  we  have  at  all 
times  encouraged  requesters  to  notify  the  Interagency  Committee  of 
complaints  regarding  the  administi-ation  of  this  provision. 

Based  on  our  experience  to  date,  the  time  periods  set  forth  in  the 
directive  appear  to  be  realistic.  Declassification  requests  are  usually 
drawn  in  terms  of  dates,  events,  ])ersonalities,  and  offices.  Most  fre- 
quently, by  their  terms  they  do  not  focus  on  a  specific  document.  Ac- 
cordingly, agencies  must  expand  considerable  effort  in  attempting  to 
locate  documents  Avhich  are  responsive  to  the  request.  These  documents 
may  or  mav  not  be  in  present  files.  They  are  frequently  located  in  Fed- 
eral records  centers  or  archival  repositories,  often  at  some  distance  from 
the  office  where  the  request  is  received.  The  search  may  turn  up  one  or 
more  documents  of  a  numl)er  of  pages  in  length.  Once  the  documents 
ai'c  located  by  the  records  managei\s,  tliey  must  be  circulated  to  appro- 
priate high-level  officials  in  the  agencies  who  haA'e  the  expertise  re- 
quired to  determine  whether  continued  classification  is  necessarv.  It 
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may  be  determined  only  after  review  that  additional  comments  are 
required  from  other  agency  officials  oi-  from  other  departments  or 
agencies.  On  occasion,  the  declassification  request  will  also  require 
the  concurrence  of  a  foreign  government.  To  the  extent  that  the  docu- 
ment raises  other  Freedom  of  Information  Act  issues,  it  may  also 
require  review  by  still  other  agency  officials.  Insofar  as  possible,  agen- 
cies have  been  advised  and  do  attempt  to  proceed  on  these  matters 
simultaneouslv. 

On  the  basis  of  our  most  recent  quarterly  reports,  we  are  encouraged 
that  in  most  cases  departments  will  be  able  to  respond  to  declassifica- 
tion requests  in  the  time  periods  set  forth  in  the  directive.  Our  com- 
mittee has  been  monitoring  these  reports  and  bringing  cases  of  undue 
delay  to  the  attention  of  appropriate  departmental  officials. 

To  sum  up,  over  the  past  year,  the  Interagency  Classification  Review 
Committee  has  been  active  in  implementing  the  controls  of  the  order 
and  directive  designed  to  reduce  the  amount  of  material  classified  and 
speed  its  declassification.  Programs  for  the  declassification  review  of 
our  historical  classified  documents  have  continued  on  schedule.  The 
committee  feels  it  can  be  justifiably  proud  of  its  work  in  this  area.  We 
believe  that  in  many  respects  our  work  has  been  more  forthcoming  than 
in  any  other  area  of  the  Freedom  of  Information  Act.  In  short,  we  feel 
that  there  is  reasonable  basis  for  optimism  regarding  the  prospects  for 
the  long  term  success  of  the  classification  reform  which  President  Nixon 
initiated  a  year  ago. 

Thank  you  ^ery  much. 

Senator  Chiles.  Thank  you  very  much,  Dr.  Ehoads,  for  your  thor- 
ough and  helpful  testimony.  I  have  a  list  of  specific  questions  about 
the  operations  of  the  Review  Committee,  the  provisions  of  Executive 
Order  11652,  and  some  of  the  recommendations  for  legislative  action 
which  the  Congress  has  under  consideration.  The  list  is  fairly  lengthy 
and  if  time  runs  out  before  we  can  complete  the  questions,  I  hope  you 
would  agree  to  provide  written  answers  to  the  questions  we  are  not 
able  to  cover. 

Dr.  Rhoads.  I'll  be  glad  to.^ 

Senator  Chiles.  Before  beginning  that  part  of  the  inquiry  I  would 
like  to  raise  some  general  philosophical  questions,  that  is,  around  clas- 
sification practices.  Yesterday  one  witness  advocated  legislation  that 
would  define  in  very  restrictive  terms  the  kinds  of  information  which 
deserves  protection  from  improper  or  imtimely  disclosure.  Another 
suggCvSted  scientific  secrets  should  only  be  held  secret  for  1  year  at  most. 
A  third  argued  for  a  3-year  limit  on  automatic  secrecy  beyond  which 
classification  could  only  be  continued  if  the  Government  could  make  a 
convincing,  positive  case. 

All  of  these  suggestions  are  interesting  and  worth  discussing.  The 
basic  standard  for  classification  seems  to  be  the  one  that  Mr.  William 
Bundy  raised  when  he  said  that  the  rub  is  who  is  to  decide  whether  in- 
formation deserves  secrecy  and  for  how  long. 

From  your  view  and  that  of  the  executive  branch,  it  would  seem  to 
be  the  decision  rests  with  those  who  administer  the  classification  sys- 
tem and  ultimately  with  the  review  committee.  I  wonder  if  that  ar- 
rangement does  not  make  you  the  judge  of  your  own  case  ?  What  would 
you  see  the  objections  to  he  to  removing  the  final  review  of  classifica- 

1  See  p.  337. 
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tion  disputes  outside  of  the  executive  branch  and  ph^cing  it  in  the 
courts,  in  the  Congress,  or  in  some  independent  arbiter  established  by 
law? 

Dr.  Rhoads.  "Well,  Senator  Chiles,  I  should  preface  whatever  I  say 
by  making  it  clear  that  the  Interagency  Committee  does  not  have  as 
its  role  the  consideration  of  various  legislative  ideas  or  initiatives  in 
this  area.  Its  job  is  to  make  sure  that  the  present  system  works  just  as 
effectively  and  as  much  in  the  public  interest  as  is  possible.  It  does  seem 
to  me  that  the  great  body  of  expertise  as  to  what  constitutes  sensitive 
material  in  terms  of  national  security  probably  does  rest  with  the  large 
numbei'S  of  experts  in  the  executive  branch  and  I  think  it  is  also  clear 
that  the  persons  who  are  making  many  of  the  decisions  with  regard  to 
classification  or  declassification  are  not  the  people  who  are  policing  the 
system.  There  is  another  area  of  expertise  that  I  believe  is  brought  to 
bear  on  such  matters,  and 

Senator  Chiles.  But,  Dr.  Khoads,  you  seem  to  be  saying  that  an  in- 
dependent arbiter  would  not  have  the  expertise  to  be  able  to  consider 
these.  Yet  we  made  a  decision  that  30  years  is  the  cut-off  time,  and 
everything  on  the  other  side  of  that  we  are  going  to  declassify  unless 
there  is  some  reason  why  not.  Is  there  any  reason  why  that  decision, 
that  30  years,  couldn't  be  cut  back,  whether  it  was  10  years  or  5  years, 
and  then  allow  the  case  to  be  made  by  the  agency  or  by  the  individuals 
that  feel  that  secrecy  should  be  maintained,  and  just  have  the  case  made 
before  an  independent  arbiter? 

Dr.  Rhoads.  I  think  that  any  period  of  time  is  necessarily  arbitrary, 
and  I  am  not  sure,  for  example,  that  the  30  years  is  necessai'ily  better 
than  28  or  32.  A  time  period  had  to  be  i:)icked,  and  we  are  working  on 
that  thesis.  As  a  mattter  of  fact,  under  the  new  Executive  order,  the 
burden  of  proof  is  on  the  classifying  departments  and  agencies  to  keep 
materials  classified.  This  is,  I  think,  one  of  the  really  imi)ortant  and 
significant  differences  between  Executive  Order  10501  and  Executive 
Order  11652. 

Senator  Chiles.  I  think  that  is  true.  I  think  that  is  a  significant 
change.  I  think  the  problem  I  see  with  that  now  is  that  the  trier  of  the 
fact  is  still  in  effect  the  executive  branch,  and  thei-efore  that  lends  itself 
to  covering  up  secrets  or  a  mistake  or  something  else  that  that  branch 
wants  to  cover  up.  Perhaps  tliat  wouldn't  happen  if  you  had  an  inde- 
pendent arbiter.  And  also  it  still  gets  down  to  the  question  not  really  in 
every  instance  of  what  hai:)pens,  but  what  could  happen  and  what  the 
general  public  feels  could  luippen  and  is  happening. 

Dr.  Rhoads.  Well,  that  may  be  true.  I  would  like  to  see  us  have  an 
opportunity  to  try  to  make  this  system  work.  If  it  is  found  that  as  time 
goes  along  there  are  faults  in  it,  I  would  like  to  see  those  faults  cor- 
rected. I  don't  think  we  have  liad  enough  time  yet  to  demonstrate  that 
conclusively. 

Senator  Chiles.  All  right.  I  think  one  of  the  things  that  we  in  the 
Congress  need  to  continually  be  trying  to  design  is  accountability  and 
right  now  there  appears  to  be  a  flaw  in  accountability  here  if  you  can't 
get  an  outside  view  into  this. 

Dr.  RiioAns.  Let  me  make  one  point,  if  I  may.  Senator  Chiles.  You 
spoke  of  the  possibility  of  an  agency  covering  up  misclassifications  or 
a  review  of  misclassifications.  Well,  under  the  present  Executive  order 
for  the  first  time  there  are  windows  on  this  process.  There  are  peoj)lc 
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from  other  agencies  who  are  looking  OA-er  the  shoulders  of  each  classi- 
fying agency. 

Senator  Chiles.  I  think  that  is  true,  and  as  between  the  agencies, 
are  you  having  a  check  as  between  the  agencies? 

Dr.  Khoads.  "VVe  have  some  checks  and  balances  in  here  and  some 
oversight,  some  surveillance,  that  I  think  is  a  very  healthy  thing  and 
that  did  not  exist  a  year  ago. 

Senator  Chiles.  Yes.  Well,  I  think  again  just  carrying  that  further, 
the  question  is  whether  that  check  should  go  beyond  the  executive 
branch. 

Now,  you  are  checking  within  the  executive  branch,  because  you  are 
opening  the  windows  into  the  agencies.  Should  we  not  open  it  further 
into  some  reviewing  authority  outside  of  the  executive  branch? 

Let  me  get  into  some  specific  questions. 

What  is  the  size  of  the  full-time  staff  of  the  Interagency  Classifica- 
tion Review  Committee  and  what  is  your  operating  budget? 

Dr.  Rhoads.  There  are  presently  two  full-time  staff  members :  Mr. 
Tufaro  and  his  secretary.  In  addition  to  that,  the  committee's  staff  has 
been  receiving  a  good  deal  of  technical  assistance  from  other  agencies 
of  the  Government. 

If  I  may  put  on  my  hat  as  Archivist  of  the  United  States  for  a 
moment,  we  have  been  lending  the  committee  a  good  deal  of  support 
in  development  of  the  new  forms,  in  development  of  a  government- 
wide  handbook  in  an  effort  to  have  a  more  effective  across-the-board 
system  and  in  certain  other  technical  ways. 

I  believe  you  have  some  assistance  of  the  same  general  kind  from 
other  agencies,  Mr.  Tufaro  ? 

I  am  sorry,  I  don't  know  what  the  budget  for  the  committee  is. 
Senator. 

Mr.  Tufaro.  It's  just  salaries. 

Dr.  Rhoads.  There  is  no  separate  line  item. 

Senator  Chiles.  I  see. 

Dealing  with  numbers,  can  you  tell  me  how  many  of  the  35  million 
pages  of  the  World  War  II  documents  declassified  in  the  last  year  or 
so  were  less  than  30  years  old  at  the  time  they  were  declassified  ? 

Dr.  Rhoads.  I  could  come  up  with  an  estimate  for  you.  Most  of  them 
are  about  30  years  old.  Some  of  them  are  less  than  that  because  it 
is  not  always  most  effective  to  cut  off  your  review  at  the  end  of  a  year 
when  you  are  going  through  a  file  of  documents,  and  so  we  have  gotten 
this  side  of  the  30  year  line  in  a  number  of  instances. 

Senator  Chiles.  Would  you  say  that  is  5  percent  or  less  than  5 
percent  ? 

Dr.  Rhoads.  I  imagine  so.^ 

Senator  Chiles.  Less  than  5  percent?  I  have  some  trouble  with  the 
figure  of  34  agencies  with  classification  authority.  Dr.  Rhoads.  Since 
the  Secretary  of  Agi'iculture,  the  Chairman  of  the  Interstate  Com- 
merce Commission,  the  Secretary  of  Labor  and  12  of  his  subordinates, 
and  the  top  12  officers  of  the  U.S.  Information  Agency  obtained  such 
authority  by  special  Presidential  order,  would  38  agencies  not  be  a 
more  informative  number  to  use  ? 


1  In  correspondence  with  the  snhcommlttee  after  the  hearing,  Dr.  Rhoads  amended  this 
response  to  say  :  "Our  estimate  wonld  be  closer  to  30  percent,  although  in  most  cases  the 
documents  are  dated  prior  to  Jan.  1,  1946." 
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Mr.  TuFARO.  The  fi^ire  34  is  departments  and  agencies  affected  by 
the  order  and  directive  which  inchides  some  that  previously  had  au- 
thority and  no  longer  do  but  would,  for  example,  be  reporting  on  man- 
datory declassification  review  requests. 

I  think  that  the  figure  is  actually  29  including  Agriculture,  ICC, 
and  Labor,  which  were  not  previously  designated.  The  original  num- 
ber was  25. 

Senator  Chiles.  Can  you  tell  me,  are  those  departments  that  I  just 
read  out  the.  for  example,  the  ICC.  Labor,  and  so  on.  are  they  covered  ? 

Mr.  TuFARo.  They  are  included  in  the  number  of  34. 

Senator  Chiles.  They  are  included  ? 

Mr.  TuFARO.  Yes. 

Senator  Chiles.  Do  you  know  why  the  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health  and  the  Assistant  Secretary  of 
Labor  for  Employment  Standards  need  such  authority  ? 

Mr.  TuFARO.  The  Labor  Department  presented  the  request  to  our 
committee  and  indicated  that  they  are  involved  in  making  policy  rec- 
ommendations in  the  area  of  health  and  labor,  possibly  labor  strikes, 
which  have  national  security  imi)lications  and  on  that  basis,  our  com- 
mittee recommended  to  the  President  that  they  be  designated  classifica- 
tion authority.  As  you  can  see.  tlie  authority  to  exempt  was  withheld, 
so  that  thev  can  only  classify  up  to  a  maximum  of  a  10-year  period  . 

Senator  Chiles.  Is  this  why  they  were  given  power  in  a  special 
order  rather  than  in  Executive  Order  11652  ? 

Mr.  TuFARO.  Yes;  that  is  right,  in  order  to  withhold  it,  otherwise 
it  could  have  been  subdelegated. 

Senator  Chiles.  In  your  testimony,  you  say  350  mandatory  review 
requests  were  presented  between  June  1  and  March  31,  June  1,  1972, 
and  March  31,  of  1973.  Who  presented  them,  and  did  they  originate 
from  Government  employees?  Did  any  originate  from  Government 
employees  ? 

Dr.  Rhoads.  At  least  one  of  those  mandatory  review  requests — and 
this  was  a  very  large  one — came  out  of  the  National  Archives  and 
Records  Service. 

Senator  Chiles.  "What  was  that  ? 

Dr.  Rhoads.  ^lost  of  them  were  from  members  of  the  public  and 
historians  and  journalists. 

Senator  Chiles.  AVliat  was  the  one  from  the  National  Archives  ? 

Dr.  Rhoads.  This  was  a  request  for  the  mandatory  review  of  clas- 
sified papers  among  the  papers  Clark  Clifford  deposited  in  the  Truman 
Library. 

Senator  Chiles.  What  happened  to  that  request  ? 

Dr.  Rhoads.  Most  of  the  material  has  now  been  declassified,  I  be- 
lieve. This  was  a  request  that  involved  about  1,000  pages  Avhich  were 
distributed  among  11  originating  agencies  for  review.  I  think  there 
may  have  been  a  little  bit  of  foieign  classified  material  in  there  and 
we  don't  have  all  of  the  returns  in  on  all  of  the  documents,  but  most  of 
them  have  been  declassified. 

Senator  Chiles.  Did  1  understand  correctly  only  three  such  requests 
came  as  far  as  the  Interagency  Review  Committee  ? 

Dr.  Rhoads.  That  is  correct. 

Senator  Chiles.  What  happened  in  those  cases  ? 

Dr.  Rhoads,  In  the  case  of  one  of  them,  a  request  for  release  of  the 
Gaither  Report,  that  was  granted.  Another  one  came  out  of  the  CIA 
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relating  to  the  overthrow  of  Arbenz  in  Guatemala,  in  1954.  The  CIA 
has  asked  to  have  the  matter  returned  to  them  because  they  think  that 
they  are  going  to  be  able  to  resolve  it  in  a  way  that  would  be  satis- 
factory to  the  ai^pellant  and  we  expect  some  answers  on  that  very  soon. 
The  third  one  had  to  do  with  certain  records  originated  in  the  National 
Security  Council  in  the  early  fifties,  relating  to  Korea  and  Taiwan, 
and  the  Committee  has  made  recommendations  on  that  request  to  the 
Chairman  of  the  National  Security  Council,  Dr.  Kissinger,  and  that 
is  on  his  desk  now. 

Senator  Chiles.  The  recommendation  is  to  release  that  ? 

Dr.  Rhoads.  Yes,  sir. 

Senator  Chiles.  How  is  the  vote  taken  in  the  Eeview  Committee  ? 
Does  that  require  unanimous  vote  ? 

Dr.  Rhoads.  No  ;  a  majority  vote. 

Senator  Chiles.  Has  the  Review  Committee  tried  to  formulate  any 
definitions  itself  as  guides  to  decisions  in  these  disputes,  or  are  you 
operating  on  a  case-by-case  basis  ? 

Dr.  Rhoads.  We  have  some  pix)cedures  that  we  have  been  developing 
that  we  hope  to  take  final  action  on  in  our  meeting  early  in  June, 
which  will  be  applicable  to  the  handling  of  all  appeals  to  the  com- 
mittee. 

Mr.  TuFARo.  If  I  could  explain  that  a  little  further?  That  is  appel- 
lant procedures;  what  has  to  be  furnished,  what  votes  are  required. 
It  is  not  substantive  explanations  of  any  of  the  classifying  standards. 
I'm  trying  to  be  responsive  to  the  question. 

Senator  Chiles.  Fine.  I  think  we  would  still  be  interested  in  having 
a  copy  of  those. 

I'Vnien  disclosure  is  denied,  do  you  cite  specific  reasons  for  the  denial 
informing  the  requesters  of  decisions? 

Mr.  TuFARo.  Are  you  talking  about  things  that  have  come  to  the 
Interagency  Committee  ? 

Senator  Chiles.  That  is  right. 

Dr.  Rhoads.  We  have  had  no  denials  as  of  yet,  but  it  is  certainly  my 
feeling  that  the  appellant  is  entitled  to  a  reason  and  that  he  certainly 
should  have  it. 

Senator  Chiles.  Do  the  agencies,  when  they  deny  a  request,  give 
their  reasons  for  so  doing? 

Dr.  Rhoads.  We  don't  get  copies  of  their  letters.  I  would  certainly 
hope  that  thoy  do  give  reasons.  In  fact,  in  the  NSC  direc^tive,  agencies 
are  admonished  to  provide  the  appellant  with  reasons. 

Senator  Chiles.  Fine.  I  think  whenever  possible  they  should  pro- 
vide a  brief  statement  as  to  why  the  requested  material  cannot  be  de- 
classified. 

Dr.  Rhoads.  I  agree. 

Senator  Chiles.  On  the  review  process,  the  Justice  Department  wit- 
ness last  week  testified  in  support  of  criminal  penalties  on  officials  who 
disclose  classified  infoi-mation  and  said  that  such  officials  had  admin- 
ivSti'ative  channels  to  use  in  seeking  a  change  in  classification  marking  if 
they  thought  it  was  improper,  and  so  if  they  were  turned  down  going 
through  channels,  he  maintained  they  should  be  punished  for  going 
outside.  It  is  realistic  to  expect  officials  to  use  those  channels?  Isn't  an 
employee  Avho  contests  a  classification  going  to  be  regarded  by  his 
superiors  as  poor  promotional  material,  to  use  a  statement  Mr.  Bundy 
suggested  yesterday  ? 
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Dr.  Rhoads.  Senator,  in  view  of  the  frreat  deal  of  effort  that  has 
gone  on  over  the  last  year  and  tlie  amount  of  interest  that  the  President 
himself  has  taken  in  makin<r  this  new  system  work,  it  is  hard  for  me 
to  conceive  of  anyone  penalizing  an  employee  who  was  pointing  out 
to  his  superiors  cases  of  improper  oi-  overclassification.  I  should  think 
he  would  be  aAvarded  and  applauded  for  that  rather  than  the  contrary. 

Senator  Chiles.  I  would  now  like  to  move  on  to  the  practice  within 
each  of  the  34  agencies  that  obtain  classification  authority  under  the 
new  order.  You  said  the  Review  Committee  had  gone  over  the  imple- 
menting regulations  for  each  agency.  Have  all  34  agencies  actually  put 
the  implementing  regulations  into  effect  ? 

Dr.  Rhoads.  Yes,  sir. 

Senator  Chiles.  AVhen  did  the  last  agency  put  its  ndes  into  effect, 
and  do  you  know  what  agency  was  the  last  one  to  do  so  ? 

Dr.  Rhoads.  We  can  supply  that  for  the  record.^ 

Senator  Chiles.  Fine.  You  have  permitted  an  exception  for  the  De- 
fense Department  to  the  requirement  that  the  classifier's  name  appear 
on  the  information  he  classifies.  And  then  that  is  justified  in  your  testi- 
mony by  a  rapid  personnel  turnover.  That  is  kind  of  puzzling.  Why 
can't  the  classifier  give  both  his  name  and  his  position? 

After  all,  the  inhibitory  effects  against  overclassification  seem  to 
depend  on  personal  accountability.  Why  should  the  Defense  Depart- 
ment, with  more  than  half  of  the  personnel  in  the  whole  Government 
who  are  authorized  to  classify,  8,973  out  of  17,883,  exclusive  of  the 
CIA,  be  exempt  from  this  very  sound  change  in  the  ndes? 

Dr.  Rhoads.  I  don't  know  the  answer  to  that  question,  Senator.  I 
will  ti'v  to  find  that  out,^ 

Senator  Chiles.  Fine.  Does  the  Executive  order  or  any  of  the  im- 
plementing regulations  establish  new  positions  in  any  of  the  34  agen- 
cies for  officials  whose  sole  activity  shall  be  to  review  and  declassify. 
and  were  such  positions  considered  and  what  were  the  reasons  for  not 
creating  such  jobs? 

Dr.  Rhoads.  The  only  situation  with  which  I  am  familiar  is  in  my 
own  agency,  the  National  Archives  and  Records  Service  of  GSA.  Ap- 
proximately 100  positions  were  created  to  carry  on  the  work  of  review- 
ing material  30  years  old  and  most  of  those  positions  have  now  been 
filled.  These  people  have  been  very  busy  and  very  effectively  busy,  I 
think,  based  on  the  statistics  we  have  been  able  to  present. 

Senator  Chiles.  Do  you  know  whether  you  can  get  us  information 
from  the  other  agencies,  whether  they  have  actually  put  on  neAV  per- 
sonnel, requested  new  pei'sonnel  ? 

Dr.  Rhoads.  I  might  say  that  we  do  know  that  some  of  the  agencies, 
particularly  in  the  Defense  Department,  have  assigned  people  to  work 
with  us  on  the  declassification  of  their  records,  which  are  in  the  Na- 
tional Archives.  Whether  those  represent  any  kind  of  a  net  gain  in  em- 
ployment, I  don't  know. 

Senator  Chiles.  Do  vou  have  any  information  on  that?  Could  you 
get  that? 

Di'.  Rhoads.  All  rifrht.  We  would  be  glad  to.^ 

Senator  Chiles.  You  have  also  dealt  with  tlie  reviewing  agency 
classification  guides  through  an  ad  hoc  group  established  last  week. 
There  has  also  been  a  good  deal  of  controversy  about  the  value  of  these 

1  Seo  Ipttpr  to  Alfred  Friendly.  .Tr,  subcommittee  counsel,  from  James  B.  Rhoads,  dated 
May  24,  1973,  p.  337. 
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guides.  Do  you  see  any  way  to  standardize  them?  Is  that  what  your 
review  is  aimed  at  doing  ? 

Dr.  Rhoads.  That  is  certainly  the  major  purpose  of  the  review,  to 
make  sure  that  you  have  consistency  both  within  an  agency  and  from 
one  agency  to  another  insofar  as  possible,  and  to  eliminate  the  tendency 
of  an  individual  to  go  overboard  in  one  direction  or  another. 

Senator  Chiles.  The  subject  of  classification  guides  brings  up  a 
problem  of  different  labels  for  different  kinds  of  information.  The  Ex- 
ecutive order  says  that  the  only  classifications  are  Confidential.  Secret, 
and  Top  Secret.  The  Atomic  Energy  Commission  uses  the  letter  code 
of  Q,  P.  and  L  for  its  restricted  data.  Additionally,  the  CIA  has  special 
designations  for  certain  technological  projects  and  others  for  informa- 
tion gathered  by  aerial  reconnaissance.  There  are  special  categories 
for  what  is  called  communications  intelligence.  I  believe  these  actual 
terms  themselves  are  classified. 

How  does  the  proliferation  of  categories  square  with  the  Executive 
order  ? 

Dr.  Rhoads.  The  Atomic  Energy  Commission  and  its  situation, 
which  is  established  by  statute,  is  specifically  recognized  in  the  Execu- 
tive order.  There  is  also  a  provision  in  the  Executive  order,  section  9, 
special  departmental  arrangements : 

The  originating  Department  or  other  appropriate  antliority  may  impose,  in 
conformity  witli  the  provisions  of  this  order,  special  requirements  with  respect  to 
access,  distribution  and  protection  of  classified  information  and  material,  includ- 
ing those  which  presently  relate  to  communications  intelligence,  intelligence 
sources  and  methods,  and  cryptography. 

My  understanding  is  that  that  provision  is  designed  to  take  care  of 
the  situation  that  you  have  referred  to.  I  personally  know  very  little 
about  what  these  arrangements  are. 

Senator  Chiles.  What  does  the  review  committee  propose  to  do  to 
standardize  classification  where  it  is  not  yet  uniform  ? 

Dr.  Rhoads.  Well,  our  ad  hoc  group  is  to  review  the  classification 
guide  system  and  to  assess  its  present  effectiveness  and  its  viability  for 
further  extension.  That  is  the  central  device  that  we  are  using. 

I  think,  too.  that  the  fact  that  once  a  month  people  from  the  major 
classifying  agencies  get  together  in  the  interac:encv  committee  and 
discuss  these  problems,  that  is  going  to  be  helpful  in  developing  a  com- 
monly held  conception  of  exactly  what  the  provisions  in  the  Executive 
order  do  mean. 

I  suppose,  this  being  a  large  Government  and  an  imperfect  world, 
there  are  always  going  to  be  some  inconsistencies,  but  we  certainly  want 
to  narrow  those  down  and  eliminate  them  to  the  extent  possible. 

Senator  Chiles.  Then  we  have  the  definition  in  the  Executive  order 
of  what  should  be  in  each  category.  Section  1  speaks  of  protecting  in- 
formation and  material  in  the  interests  of  the  national  defense  or  for- 
eign relations  of  the  Ignited  States,  and  then  combines  these  terms  as 
national  security.  "WHiy  use  the  term  "foreign  relations"  when  section 
552  of  title  5  uses  the  phrase  "foreign  policy?"  The  relations  terms 
seems  to  be  a  broader  and  less  precise  term  in  this  context.  What  pur- 
pose is  the  departure  from  the  statutory  precedent  meant  to  serve  ? 

Dr.  Rhoads.  I  don't  know  tlie  answer  to  that.  I  am  not  sure  that  that 
difference  has  any  significance,  or  that  it  was  intended  to  suggest  a 
difference.  I  have  to  plead  ignorance  on  that  one,  sir. 
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Senator  Chiles.  Also,  the  introduction  of  the  words  "national  secu- 
rity'" go  beyond  the  language  of  the  Freedom  of  Information  Act's  per- 
missive exemption  from  automatic  disclosure.  Again,  -svhy  broaden  the 
definitions  when  Congress  has  sought  to  define  them  as  narrowly  as 
possible  ? 

Dr.  Rhoads.  I  am  sorry  to  have  to  say  again  that  I  don't  know  the 
answer  to  that  one. 

Senator  Chiles.  We  understand  because  of  your  having  this  position 
for  just  2  weeks. 

Dr.  Rhoads.  I  appreciate  your  indulgence. 

Senator  Chiles.  Next,  we  come  to  the  four  exemptions  from  auto- 
matic downgrading  and  declassification  under  the  Executive  order, 
particularly  the  third  exemption  in  section  5(B).  "Classified  Infor- 
mation or  inaterial  disclosing  a  system,  plan,  installation,  project,  or 
specific  foreign  relations  matter  the  continuing  protection  of  which  is 
essential  to  the  national  security." 

Leaving  aside  the  question  raised  at  the  start  as  to  who  is  to  decide 
that  such  exemptions  are  permitted,  do  you  not  find  that  language 
broad  enough  to  shelter  all  sorts  of  potentially  embarrassing  informa- 
tion whose  actual  etTect  on  the  national  interest  is  at  least  highly  argu- 
able? I  think,  for  example,  of  the  ITT's  attempt  to  involve  the  CIA 
in  rigging  elections  in  Chile,  that  is  a  foreign  relations  matter  if  ever 
there  Avas  one.  I  wonder  hoAV  the  language  would  work  to  conceal  in- 
formation about  a  project  such  as  the  C-5A  transpoi-t  and  the  $2  billion 
increase  in  its  cost  estimates.  Can  you  comment  on  those? 

Dr.  Rhoads.  It  seems  to  me  that  elsewhere  in  the  Executive  order. 
Senator,  it  is  made  quite  clear  that  security  classifications  are  not  to 
be  used  as  coverups  for  malfeasance  or  any  of  the  kinds  of  things  that 
you  have  refei-red  to.  ]My  interpretation  of  the  order  would  be  that 
these  are  not  the  kind  of  things  that  the  order  envisions  could  or 
should  be  classified  in  the  first  place,  let  alone  exempted  from  the 
general  declassification  schedule. 

Senator  Chiles.  "Well.  I  am  very  delighted  to  hear  that  that  is  your 
interpretation  of  the  order.  I  thing  this  again  reaches  the  point  I  was 
making  earlier  on  accountability,  the  need  to  know  that  there  is  some 
outside  check  that  these  exemptions  are  not  being  used  in  that  way. 

Then  I  wonder  about  exemption  1.  permitting  the  withholding  of 
material  furnished  in  confidence  by  foreign  governments.  Is  that  not 
the  sort  of  provision  which  permits  us  to  go  on  pretending  officially 
that  we  don't  have  any  airbases  in  Thailand  wlien  the  whole  world 
knows  whei'e  they  ai'e  and  what  planes  are  based  there  and  what  they 
have  done? 

Dr.  Rhoads.  "Well,  my  understanding  of  that  provision  is  that  it  is 
designed  to  take  care  of  a  situation  where  a  foreign  government  issues 
infoi-mation  or  documents  of  its  own  i-elating  to  security  matters  af- 
fecting perhaps  l>oth  countries,  and  where  the  giving  of  that  informa- 
tion to  us  is  predicated  by  the  foreign  government  on  the  under- 
standing that  it  will  be  kept  in  confidence. 

Senator  Chiles.  Do  you  think  that  exemption  is  limited  to  instances 
wh(M-e  they  have  actually  furnished  material  or  information? 

Dr.  Rhoads.  I  know  there  are  many  cases  where  foi-eign  govern- 
ments have  furnished  information  and  documents  to  this  Govern- 
ment. This  has  been  going  on  at  least  since  the  Second  "World  "War 
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period,  and  we  see  many  examples  of  them  in  materials  we  have  gone 
through  in  the  National  Archives.  My  interpretation  of  this  provision 
is  that  it  is  designed  to  cover  that  sort  of  thing. 

Senator  Chiles.  As  you  probably  recall,  the  "Wright  Commission  on 
Government  Security  in  1957  made  a  strong  recommendation  that  the 
category  "confidential'"  be  dropped  from  the  classification  system.  Do 
you  know  why  that  recommendation  was  not  adopted?  Why  in  fact 
do  we  need  even  two  categories  ? 

A  witness  yesterday  testified  that  the  term  "Secret  Defense  Data" 
would  be  broad  and  permissive  enough  a  definition  to  maintain  secrecy 
for  material  deserving  it. 

Dr.  Rhoads.  To  answer  the  first  part  of  your  question  specifically,  I 
don't  know  why  "confidential"  was  retained,  other  than  it  was  simply 
a  recognition  that  there  are  levels  of  sensitivity.  And  certainly  I  would 
hope  we  never  got  into  a  situation  where  all  classified  material  would 
have  to  have  the  kind  of  elaborate  physical  safeguards  and  transmis- 
sion safeguards,  that  now  apply  to  top  secret  material.  That  would 
be  horribly  expensive,  and  it  seems  to  me  it  is  prudent  to  recognize  that 
some  things  are  more  sensitive  than  others.  Whether  we  need  two 
grades  instead  of  three  is  something  that  I  would  have  no  well-formu- 
lated opinion  on. 

Senator  Chiles.  The  Wright  Commission  also  recommended  crea- 
tion of  a  central  security  office  to  i-eview  the  classification  problem 
and  advise  on  its  improvement.  That  office  would  not  have  had  review 
authority  on  specific  documents  or  files.  Do  you  regard  the  Interagency 
Classification  Review  Committee  as  an  implementation  of  the  Wright 
Commission's  recommendation  ? 

Dr.  Rhoads.  As  I  understand  it,  it  is  that  and  more. 

Senator  Chiles.  I  don't  suppose  you  would  have  any  way  of  telling 
us  why  it  took  from  1957  to  1972  to  implement? 

Dr.  Rhoads.  That  is  another  one  I  am  going  to  have  to  plead  ignor- 
ance on. 

Senator  Chiles.  Thank  you  very  much,  Dr.  Rhoads. 

One  question.  "Wliat  are  the  regulations  governing  access  to  classified 
information  for  Members  of  Congress  and  their  staffs? 

Mr.  TuFARO.  It  seems  to  me  that  we  tried  to  get  a  readout  on  that 
from  the  Office  of  Legal  Counsel  at  Justice  at  one  point  when  a  ques- 
tion came  in,  and  if  I  recall,  there  are  no  restrictions  im])osed  on  Mem- 
bers of  Congress  in  terms  of  access  to  classified  information,  but  there 
is  nothing  in  the  regulations  or  statutes  that  answers  the  question. 

Senator  Chiles.  Can  you  get  for  us  the  various  current  forms  that 
the  agencies  have  which  they  present  when  Congressmen  or  their  staffs 
seek  classified  information  ? 

Dr.  Rhoads.  We  will  certainly  make  that  effort. 

Senator  Chiles.  And  if  you  could,  we  would  like  to  have  any  of  the 
34  agencies  approved  regulations  too. 

Dr.  Rhoads.  We  would  be  glad  to  supply  those. 

Senator  Chiles.  None  of  those  are  classified  ? 

Dr.  Rhoads.  No,  sir. 

Senator  Chiles.  Tliank  you  very  much. 

[The  material  supplied  follows :] 
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,r„    .  T^  .  May  24,  1973. 

Mr.  Alfred  Friendly,  Jr., 

Counsel,   U.S.  Senate  Committee  on  Government  Operations,  Subcommittee  on 
Intergovernmental  Relations,  Washington,  D.C. 

Dear  Mr.  Friendly  :  During  my  appearance  before  the  Senate  Subconamittee 
on  Intergovernmental  Relation.s  on  May  9,  1973,  you  reque.sted  that  certain  in- 
formation be  furni.shed  for  the  record.  Some  of  the  information  was  available 
from  the  records  of  the  Interagency  Classification  Review  Committee  Other 
responses  have  been  prepared  on  the  basis  of  information  submitted  to  us  by  the 
member  departments  of  the  Interagency  Committee. 

1.  Question.  Could  you  furnish  the^ Federal  Register  citations  of  the  depart- 
mental security  regulations  and  the  dates  of  approval  by  the  Interagenoy  Classi- 
fication Revieiv  Committee?  y       y        o«v 

Re.sponse.  Attachment  A  is  a  list  by  departments  showing  the  date  regulations 
were  approved  by  the  Interagency  Committee,  the  date  of  publication  in  the  Fed- 
eral Register,  and  the  Federal  Register  citation. 

2.  Question.  Why  is  the  Defense  Department  authorized  to  use  title  and  organi- 
zation on  ^classified  documents  to  show  the  authorized  classifier  rather  than  name 

Response  Defense  Department  activities  are  worldwide,  and  designations  are 
similarly  dispensed.  The  total  number  of  designations,  although  held  to  the 
minimum  absolutely  required  for  efficient  administration,  is  larger  than  those 
of  any  other  department  or  agency  of  the  government.  There  is  a  relatively  rapid 
turnover  of  incumbents  of  designated  positions,  especially  because  the  positions 
are  largely  filled  by  military  personnel  whose  duty  assignments  are  subject  to 
^Z.l\^T^  Despite  the  turnover  of  incumbents,  a  particular  incumbent  can  be 
Identified  by  name  within  a  reasonable  period  when  required 
nril'^Ja'rT  ""^  ^^"^  foregoiug  Defense  Department  system,  where  a  document  is 
originated  and  classified  by  an  original  classification  authoritv,  the  identitv  of 
the  classifier  is  shown  by  the  title  and  organization  of  that  authoritv.  Should  the 
occasion  arise,  the  title  and  organization  can  be  linked  with  a  name  within  a 
reasonable  period. 

Data  is  not  available  to  the  Defense  Department  at  this  time  to  show  how 
frequently  it  may  be  necessary  to  follow  an  audit  trail  back  from  a  classified 
document  to  a  responsible  original  classification  authoritv.  Of  course  such  a 
situation  will  arise  and  when  it  does,  the  audit  trail  must  be  effective  Neverthe- 
less at  least  until  information  is  developed  to  show  that  the  name  as  well  as 
the  title  and  organization  of  an  original  classification  authoritv  should  be  cited 
the  Defense  Department  finds  it  more  economical  of  time  and  resource  to  use' 
'^nthn^r'  Tf""^^'  T,^^\  ^^"^  l'^}^  J"""^  organization  of  the  original  classification 
iw  il  T-;  •''^""IfJ.b^^  noted  that  this  exception  was  discussed  and  approved 
by  the  Interagency  Classification  Review  Committee  at  one  of  its  earlv  meetings 

3.  Question  How  many  individuals  have  been  specifically  designated  for  posi- 
tions est  ablush  ed  for  declassification  xcork  since  June  1,  1972  and  ivhat  requests 
have  been  made  for  additional  appropriations  to  carry  out  this  icork^ 

Response.  The  Department  of  State  has  indicated  that  it  has  not  specifically 
designated  additional  individuals  or  slots  for  declassification  work  but  it  has 
requested  $9i,000.00  in  the  1974  Budget  for  consultants  to  review  materials  fo? 
possible  declassification. 

A  «S^-  ^\^.^^}'^  Energy  Commission  has  responded  that  122  persons  among  the 
4,b,>b  individuals  who  are  authorized  to  classify  information  bv  the  AEC  and  its 
contractors  have  had  declassification  authority  for  several  vears  Tliis  authoritv 
was  continued  under  Executive  Order  11652.  Xo  additional  departmental  slots 
were  requested  for  this  purpose.  It  has  been  the  practice  of  the  AEC  to  designate 
additional  temporary  declassification  authorities  during  special  declassification 
review  programs,  the  first  of  which  was  held  in  1955.  Since  the  declassification 
work  pursuant  to  Executive  Order  11652  is  an  extension  of  the  established 
declassification  review  program,  the  AEC  has  not  so  far  requested  any  additional 
appropriations  for  that  work.  .)  ^uuiuuimi 

Tlie  Central  Intelligence  Agency  has  three  employees  utilized  execlusively 
on  declassification  review.  Many  other  employees  become  involved  in  declassifica- 
tion decisions  and  requests  and  several  spend  a  substantial  portion  of  their  time 
ii!  ix^''^'*^^-  ^o  additional  slots  have  been  established  for  this  work,  nor  has 
tne  CIA  requested  additional  appropriations  for  such  work 
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The  Department  of  Justice  has  seven  people  specifically  designated  for  de- 
classification work  since  June  1,  1972.  It  proposes  to  add  four  additional  persons 
for  such  work.  The  department,  in  addition,  has  requested  an  appropriation  of 
$153,000.00  for  its  classification  functions  generally,  including  the  establishment 
of  a  data  index  system. 

Nineteen  Department  of  Defense  people  are  specifically  designated  for  declassi- 
fication work  at  the  seat  of  government.  These  individuals  are  spending  full  time 
in  assisting  the  Archivist  of  the  United  States  to  carry  out  the  President's  pro- 
gram for  the  declassification  and  release  of  "World  War  II  records.  In  addition, 
over  800  military  reservists  have  been  involved  in  this  effort,  representing  over 
35  man  years  of  declassification  work  since  the  start  of  the  aforementioned 
program  in  early  1972. 

The  OflBice  of  the  Joint  Chiefs  of  Staff  in  1965  established  a  team  comprised 
of  one  full  time  civilian,  one  full  time  military  man  and  one  part-time  civilian 
for  the  exclusive  purpose  of  reviewing  World  War  II  records  of  the  Joint  Chiefs 
and  Combined  Chiefs  of  Staff  for  declassification.  As  of  May  1,  1973,  that  team 
had  declassified  approximately  222,000  documents.  The  team  continues  to  operate 
at  this  time. 

Certain  oflBces  of  the  Defense  Department  are  specifically  designated  to  handle 
declassification  requests  under  the  10  year  mandatory  review  program  provided 
by  Executive  Order  11652.  These  include  but  are  not  limited  to  the  Office  of  the 
Assistant  Secretary  of  Defense  (Comptroller)  ;  Office  of  the  Assistant  Secretary 
of  Defense  (Public  Affairs)  ;  Office  of  the  Chief  of  Information,  Department  of 
the  Army  ;  Office  of  the  Chief  of  Information,  Department  of  the  Navy  ;  and  the 
Office  of  Information,  Department  of  the  Air  Force.  The  si)ecifie  number  of  people 
involved  in  declassification  work  on  a  part-time  basis  in  these  offices  and  others 
throughout  the  department  is  not  known.  However,  approximately  200  requests 
for  declassification  under  the  10  year  program  have  been  processed  by  these 
offices  since  June  1,  1972.  Funds  in  the  amount  of  $450,000.00  internally  ear- 
marked for  full  time  declassification  work  were  added  to  the  FY  1973  Defense 
Department  Budget  which  was  presented  to  Congress. 

Jf.  Question.  What  are  the  departmental  policies  on  security  clearance  stand- 
ards for  members  of  Congress  and  their  staffs  and  what  forms  are  utilized  in 
granting  such  persons  access  to  classified  information? 

Reponse.  The  Department  of  State  generally  authorizes  access  to  national 
security  information  on  a  need  to  know  basis  to  all  members  of  Congress.  Such 
information  is  made  available  with  the  imderstanding  that  it  will  be  held  in 
confidence,  appropriately  safeguarded,  and  not  released  to  unauthorized  i>ersons, 
including  staff  members  who  have  not  received  appropriate  clearances.  Staff 
members  of  the  House  Foreign  Affairs  Committee,  as  well  as  other  Committee 
staff  members  with  a  "need  to  know,"  may  have  access  to  Top  Secret  information 
after  full  field  investigation ;  the  State  Department  normally  obtains  the  results 
of  such  investigations  from  the  Department  of  Defense.  Committee  staff  members 
with  a  Top  Secret  clearance  may  be  given  access  to  Secret  information  on  a 
"need  to  know"  basis  in  connection  with  a  particular  activity  through  a  "name 
check"  performed  by  the  State  Department.  Attachment  B  gives  the  forms  used 
by  the  State  Department  to  obtain  necessary  security  clearances. 

The  Atomic  Energy  Commission  indicates  that  Members  of  Congress  are 
granted  access  to  Restricted  Data  when  such  access  is  needed  in  the  performance 
of  their  official  duties.  Employees  of  Congress  or  of  a  Congressional  committee 
(other  than  the  Joint  Committee  on  Atomic  Energy),  who  need  access  to  Re- 
stricted Data,  must  possess  a  security  clearance  based  on  an  investigation  and 
report  to  the  AEC  by  the  Civil  Service  Commission  or  the  Federal  Bureau  of 
Investigation  and  a  determination  by  the  AEC  that  permitting  such  access  will 
not  endanger  the  common  defense  and  security.  This  requires  the  prior  submis- 
sion by  such  staff  members  of  Form  AEC^l,  "Personal  Security  Questionnaire" 
an  FBI  fingerprint  card,  and  Form  AEC-15,  "Security  Acknowledgment"  (At- 
tachment C).  Staff  members  of  the  JCAE  are  permitted  access  to  Restricted 
Data  based  on  assurance  of  the  JCAE  that  the  FBI  has  conducted  a  full  field 
investigation  and  JCAE  has  favorably  reviewed  the  reports. 

The  Central  Intelligence  Agency  indicates  that  it  conducts  no  investigation  or 
inquiry  to  establish  the  trustworthiness  of  Members  of  Congress  for  acce.ss  to 
classified  information.  In  depth  classified  briefings  liy  the  CIA  are  limited  to  the 
members  of  its  oversight  subcommittees  in  the  House  and  Senate.  Other  mem- 
bers and  committees  are  furnished  clas.sified  briefings  only  upon  request  and  only 
after  clearing  with  these  oversight  subcommittees.  The  CIA  furnishes  classified 
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information  to  committee  staff  members  only  after  it  has  ascertained  that  the 
staff  man  has  been  given  the  appropriate  level  of  security  clearance  by  another 
executive  department  and  when  there  is  the  requisite  need  to  know.  With  rare 
exceptions,  the  CIA  has  not  furnished  classified  information  to  the  personal 
staff  of  Members.  When  exceptions  have  been  necessary,  the  individuals  have 
been  cleared  under  the  standards  of  E.O.  lOiSO. 

The  Justice  Department  has  indicated  that  it  has  no  departmental  policy 
or  guidance  on  security  clearance  standards  for  Members  of  Congress  and  their 
staffs.  Should  such  clearance  become  necessary,  it  would  be  handled  through 
the  office  of  the  Deputy  Attorney  General,  although  no  set  procedure  has  been 
established. 

As  provided  in  7-106a,  DOD  5200.1  R,  the  Defense  Department  does  not  "in- 
vestigate" or  "clear"  Members  of  Congress.  Members  of  Congress  by  their  elec- 
tion to  office  are  authorized  to  have  access  to  classified  Defense  information. 
Such  information  is  made  available  with  the  understanding  that  it  will  be  held 
in  confidence,  appropriately  safeguarded,  and  not  released  to  unauthorized 
persons. 

There  has  been  an  informal,  but  well  understood,  arrangement  for  a  number 
of  years  between  representatives  of  the  Secretary  of  Defense  and  Chairmen 
of  certain  committees  of  Congress  whereby  the  Department  undertakes  to  issue 
security  clearances  for  staff  members  (See  Section  III.  G  of  Department  of  De- 
fense Directive  5148.5  in  Attachment  D).  Similar  arrangements  have  also  been 
made  more  recently  with  selected  Members  of  Congress  requesting  this  service 
for  their  individual  staffs.  The  Department  of  Defense  issued  clearances  are  not 
always  based  on  DOD  investigations.  For  example,  the  FBI  conducts  almost  all 
of  the  investigation  used  by  DOD  for  granting  clearances  to  staff  members  of 
the  following  committees : 

Senate :  Appropriations  Committee,  Committee  on  the  Judiciary,  Committee 
on  the  Armed  Services,  Foreign  Relations  Committee. 

House :  Appropriations  Committee,  Committee  on  the  Judiciary. 

Joint :  Joint  Committee  on  Atomic  Energy. 

For  other  elements  of  Congress,  DOD  clearances  are  generally  based  on  DOD 
investigations. 

The  procedures  are  these:  the  Assistant  Secretary  of  Defense  (Legislative 
Affairs),  on  behalf  of  the  Secretary  of  Defense,  receives  a  written  request  from 
a  committee  Chairman,  or  an  individual  Member  of  Congress,  requesting  a  DOD 
security  clearance  in  conjunction  with  the  named  staff  member's  official  duties. 
Accompanying  the  request  are  a  completed  DD  Form  398  (Statement  of  Per- 
sonal History),  a  DOD  secrecy  agreement,  and  an  FBI  fingerprint  card,  which 
are  turned  over  to  the  Security  Division.  OSD,  for  processing  and  evaluation. 
The  Security  Division  requests  either  a  national  agency  check  or  a  background 
investigation,  depending  upon  the  level  of  clearance  required,  and  evaluates  the 
information  as  a  basis  for  granting  a  clearance.  The  decisions  are  furnished 
to  the  ASD  (LA),  who  advises  the  committee  Chairman  or  the  individual  Mem- 
bers of  Congress,  in  writing,  when  the  legislative  staff  member  has  been  granted 
a  security  clearance.  At  the  same  time,  advice  is  furnished  as  to  the  requested 
level  of  clearance  granted,  the  fact  that  it  is  on  a  need  to  know  basis,  and  is 
restricted  to  use  on  matters  related  to  official  duties.  At  that  time,  an  SD  Form 
176,  OSD  Certificate  of  Clearance  is  issued.  The  Chairman  of  the  committee,  or 
the  Member  of  Congress  is  requested  to  advise  DOD  when  the  individual  no 
longer  has  the  requirement  for  the  clearance  or  when  he  terminates  his  em- 
ployment. 

At  the  beginning  of  each  new  session  of  Congres.s.  a  list  of  staff  members  cur- 
rently holding  .security  clearances  is  sent  by  DOD  to  each  committee  Chairman 
and  individual  Members  of  Congress  having  previously  cleared  staff  member.s 
for  verification  of  the  continuing  need  for  the  staff  members'  security  clearances. 

Prior  to  each  release  of  classified  material  by  the  Defense  Department  to  staff 
members,  the  next  administrative  step  is  to  check  the  Security  Division.  OSD 
files  to  verify  that  the  individual  has  in  fact  a  security  clearance.  Thereafter  a 
need  to  know  determination  must  be  made  before  actual  release.  Appropriate 
forms  are  cortnined  in  Attachment  D. 

I  hope  this  information  will  be  of  assistance  to  you. 

James  B.  Rhoads, 

Acting  Chairman, 
Interagency  Classification  Revieic  Committee. 
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ATTACHMENT  "A" 

DEPARTMENTAL  REGULATIONS  ON  CLASSIFICATION  AND  DECLASSIFICATION 


Department 


Date 

Date 

published 

Federal 

approved 

In  Federal 

Register 

by  ICRC 

Register 

citation 

AEC Aug.    1,1972    Aug.    3,1972    37FR15624 

State  Department  (USI A,  AID,  OPIC) do do 37FR15624 

Defense  Department .do do  37FR15655 

CIA do do 37FR15687 

NARS do _do 37FR15687 

Justice  Department _do do  37FR15645 

Treasury  Department Aug.  21,1972    Oct.     5,1972    37FR20990 

Civil  Service Sept.   7,1972    Oct.    17,1972    37FR21925 

NASA Aug.    6,1972    Oct.   26,1972    37FR22854 

Export-Import  Bank Aug.  12,1972    Oct.   27,1972    37FR22969 

Arms  Control  and  Disarmament Oct.     2,1972    Nov.    1,1972    37FR23256 

EPA_ Aug.    8,1972    Nov.    4,1972    37FR23541 

ACTION Oct.    16,1972    Nov.  10,1972    37FR23919 

Officeof  Emergency  Preparedness.. Oct.     2,1972    Nov.  11,1972    37FR24032 

Panama  Canal Oct.     3,1972    Dec.     1,1972    37FR25504 

GSA. Sept.   1,1972    Dec.    5,1972    37FR25823 

FMC Oct.     3,1972    Dec.  13,1972    37FR26521 

OIVIB Oct.    17,1972    Dec.  14,1972    37FR26575 

Civil  Aeronautics  Board do.        .  do.  37FR26582 

Inferior  Department Nov.  30,1972 do 37FR26594 

HEW Oct.    16,1972 do 37FR26596 

National  Science  Foundation Oct.   17,1972    Dec.  15,1972    37FR26718 

Transportation Nov.    7,1972    Dec.  22,1972    37FR28297 

FCC Oct.    10,1972    Jan.     8,1973    38FR998 

Agriculture Nov.  21,1972 do 38FR963 

Commerce Dec.  11,1972    Jan.   12,1973    38FR1383 

Interstate  Commerce  Commission.. Nov.  20,1972 do 38FR1393 

Labor .Oct.    11,1972    Jan.   26,1973    38FR2418 

Federal  Pov\^er  Commission Jan.     4,1973    Feb.  26,1973    38FR5161 
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ATTACHMENT  B 

State  Department  Forms  used  for  Necessary  Security  Clearances 


ftOB   appra 


I  No    50-R208 


ntandanl  Form  %6 

AUGUST    1H4 

US    CVIL    SERVICE    lOUMlSSION 


SECURITY  INVESTIGATION  DATA 
FOR  SENSITIVE  POSITION 


C*3£  SCRIAL  NO     {CSC  ux  onir) 


INSTRUCTIONS.      Prepare  in  triplicate,  using  a  typewriter.      Fill  in  all  items. 
IS  needed  for  any  item,  continue  under  item  28. 


If  the  answer  is  "No"  or  "None."  so  state.      If  more  space 


1    FULL  NAME 

ilnilialM  and 

abfidiamvnt*  o/ 

full  name  ara 

not  accaplabta 

It  no  tntddia 

nama.  ahow 

■■(NMNy.  ,1 

imtiala  onlj, 

ahom  "(no  givan 

or  middia  natnaY' 


tMIDDLENAMB 


0T>1ER  NAMES  USED     (Maidan  nama,  namas  by  lormar  marriafaa.  formar  nanrtaa  chanaad 
laially  or  otharwiaa,  aliaaaa,  nicknamaa.  ate       Spactly  which,  and  ahow  dalaa  uaad} 


2   DATE  OF  BIRTH 


3  PLACE  OF  BIRTH 


4  D  MALE  n  FEMALE 


5  HEIGHT     I  WEIGHT    COLOR      COLOR 
EYES         HAIR 


6   D  SINGLE 
n  MARRIED 
D  WIDOW(ER) 
D  DIVORCED 


7    IF  MARRIED    WIDOWED,  OR  DIVORCED   GIVE  FULL  NAME  AND  DATE  AND  PLACE  OF  BIRTH  OF  SPOUSE  OR  FORMER  SPOUSE      INCLUDE 
WIFE'S  MAIDEN  NAME      GIVE  DATE  AND  PLACE  OF  MARRIAGE  OR  DIVORCE 
iCiva  aatna  ir\Jormation  ragarding  all  prarioua  marriagaa  and  dirorcaa  ) 


8    DATES  AND  PLACES  OF  RESIDENCE      (//  actual  placaa  of  raaidanca  diBar  from  tha  mmiltnt  addraaaaa,  turnjah  and  idantily  both       Bagrn  with  prw 
and  go  back  to  January  I    1937       Continua  undar  itam  38  on  othar  aida  if  nacaaaary  ) 

FROM  TO  NUMBER  AND  STREET  CITY  STATE 


DUS  CITIZEN 


D  BY  BIRTH  D  NATURALIZED  ALIEN  REGISTRATION  NO 

CERT   NO  PETITION  NO 


DATE.  PLACE  AND  COURT 


D  DERIVED-PARENTS  CERT   NO(S) 


D  ALIEN 


REGISTRATION  NO 


NATIVE  COUNTRY 


DATE  AND  PORT  OF  ENTRY 


10.  EDUCATION     (All  achoola  aboaa  alamaitlmry.t 

NAME  OF  SCHOOL  ADDRESS 


FROM  {Yaatt 


^O^Yamt) 


II    THIS  SPACE  FOR  FBI  USE      {Saa  alao  itam  3t  1 


12  SOCIAL  SECURITY  NUMBER 


13  MILITARY  SERVICE  (/>..»  or  praaantt 


SERIAL  HO 
(//  nona,  gita  grada  or  rating 
at  aaparation) 


BRANCH  OF  SERVIcr 
(Army,  Navy,  Air  Forca,  ale.) 


FROM  iYr.) 
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263     REFERENCES      (Name  three  persons,   not  relatives  or  employers,  who  are  aware  of  your  quahficafions  and  .     ness  ) 

NAME  IN  FULL  HOME  ADDRESS  BUSINESS  ADDRESS  YEARS  KNOWN 


26b    CLOSE  PERSONAL  ASSOCIATES      (Name  three  persons,  such  t 
NAME  IN  FULL  HOME  ADDRESS 


I  friends,   schoolmates  or  colleagues,  who  know  you 
BUSINESS  ADDRESS 


YEARS  KNOWN 


27.  TO  YOUR  KNOWLEDGE.  HAVE  YOU  EVER  BEEN  THE  SUBJECT  OF  A  FULL  FIELD  OR  BACKGROUND  PERSONAL  INVESTIGATION  BY  ANY  AGENCY  OF  TWE 
FEDERAL  GOVERNMENT?  Q  YES  D  NO  {If  your  answer  i»  "Yea."  ahow  in  item  28.  (I)  the  name  of  the  inveatigatini  agency  (3)  the  approximate 
date  of  investigation,  and  (3)  the  level  of  mecurity  clearance  granted,  if  known.) 


28.  SPACE  FOR  CONTINUING  ANSWERS  TO  OTHER  QUESTIONS     (Show  item  numbmra  to  which  mnawera  apply 
enough  apacm  here  ) 


Attach  a  emparate  ahmet  if  there  ie  not 


29    REPORT  OF  INFORMATION  DEVELOPED     (Thia  apace  reaarwed  for  FBI  uae) 


Before  signing  this  form  check  back  over  it  to  make  sure  you  have  answered  all  questions  fully  and  correctly. 

CERTIFICATION 
I  Certify  that  the  statements  made  by  me  on  this  form  are  true,  complete,  and  correct  to  the  beat  of  my  knowledge  and 
belief,  and  are  made  in  good  faith. 

FalM  statMiMffit  on  thb  form 
It  punbhaM*  by  law. 


(DATE) 


(SIGNATURE — Sign  original  and  firat  carbon  copy) 


INFORMATION  TO  BE  FURNISHED  BY  AGENCY 


INSTRUCTIONS  TO  AGENCY:  See  Federal  Personnel  Manual  Chapter  ■'36  and  FPM  Supplement  296-51.  Appendix  A.  lor  details 
on  when  this  form  is  required  and  how  it  is  used.  It  this  is  a  request  for  investigation  before  appointment,  insert  "APPL"  in  the 
space  for  Date  of  Appointment  and  show  information  about  the  propoted  appointment  in  the  other  spaces  for  appointment  data. 
The  otigitial  and  the  firit  carbon  copy  should  be  signed  by  the  applicant  or  appointee.  Submit  the  original  and  the  iimtgiieej 
carbon  copy  of  the  form.  Standard  Form  87  (Fingerprint  Chan),  and  any  investigative  information  about  the  person  received  on 
voucher  forms  or  otherw  ise.  to  the  United  Stales  Civil  Service  Commission,  Bureau  of  Personnel  Investigations.  Washington,  D.C.. 
204  1  5.  If  this  is  a  request  for  full  field  security  investigation,  submit  these  forms  to  the  attention  ol  the  Division  ot  Reimbursable  In- 
vestigations; if  this  is  a  request  for  preappointment  national  agency  checks,  submit  these  forms  to  the  attention  of  the  Control  Section. 

RETAIN  THE  CARBON  COPY  OF  STANDARD  FORM  8S  (SIGNED  BY  THE  APPLICANT  OR  APPOINTEE)  FOR  YOUR  FILES 


DATE  OF  APPOINTMENT 


TYPE  OF  APPOINTMENT 

D  EXCEPTED 

D  COMPETITIVE.     (.Include  indefinite  end  tem- 
porerj  tjpee  of  competitive  eppointtnente^ 


CIVIL  SERVICE  REGULATION  NUMBER  OR 
OTHER  APPOINTMENT  AUTHORITY 


TITLE  OF  POSITION  AND  GRADE  OR 
SALARY 


DEPARTMENT  OR  AGENCY 


DUTY  STATION 


This  Is  A  Sensitive  Position 


(SIGNATURE  AND  TITLE  OF  AUTHORIZED  AGENCY  OFFICIAL) 


SEND  RESULTS  OF  PREAPPOINTMENT  CHECK  TO 


343 


CSC 

^■■^       ^"^        ^^        I  LEAVE   THIS    SPACE    1 


LAST  NAME 


RRST  NAME 


MIDDUE  NAME 


SIGNATURE  OF  PERSON  FINGERPRINTED 


U.  S.  CIVIL  SERVICE  COMMISSION  FINGERPRINT  CHART 


DEPARTMENT.  BUREAU.  AND  DUTY  STATION  {City  and  State) 


FrCBI PENCE  ADDRESS 


HEIOHT  Unchet) 


DATC  OF  BIRTH 


SERIAL  NUMBER  {CSC  UM  only) 


PLACE  OF  BIRTM 


POSITION  TO  WHICH  APPOINTED 


COLOR  OF  EYES 


SIGNATURE  OF  OFFICIAL.  TAKING  F1NOERPRINTB 


COLOR  OF  HAIR 


TITlf  AND  ADDRESS 


LEAVE  THIS  SPACE  BLANK 


1.   RIGHT  THUMB 


6.  L£FT  THUMB 


2.   RIGHT   INDEX 


7-  LEFT   INDEX 


3-   RIGHT   MIDDL£ 


8.  LEFT  MIDDLE 


4.   RIGHT  RING 


9.  LEFT  RING 


5.  RIGHT  LITTLE 


10.  LEFT  LITTLE 


LEFT   FOUR   FINGERS  TAKEN  SIMULTANEOUSLY 


LEFT  THUMB       RIGHT  THUMB 


RIGHT  FOUR   FINGERS  TAKEN  SIMULTANEOUSLY 


Standard  Form  87.     RevJKd  December  1950.  Civil  Service  Commisaion     DO  NOT  FOLD 
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INSTRUCTIONS 
To  obtain  classifiable  fingerprints: 

1.  Use  printer's  ink. 

2.  Distribute  ink  evenly  on  inking  slab. 

3.  Wash  and  dry  fingers  thoroughly. 

4.  Roll  fingers  from  nail  to  nail,  and  avoid  allowing  fingers  to  slip. 

5.  Be  sure  impressions  are  recorded  in  correct  order. 

6.  If  an  amputation  or  deformity  makes  it  impossible  to  print  a  finger,  make  a  notation  to  that  effect  in  the  individual  finger 
block. 

7.  If  some  physical  condition  makes  it  impossible  to  obtain  perfect  impressions,  submit  the  best  that  can  be  obtained  with  a 
memo  stapled  to  the  card  explaining  the  circumstances. 

Examine  the  completed  prints  to  see  if  they  can  be  classified,  bearing  in  mind  the  following: 
Most  fingerprints  fall  into  the  patterns  shown  below  (other  patterns  occur  infrequently  and  are  not  shown  here): 


8. 


1.    LOOP 


2.  WHORL 


3.  ARCH 


CENTER 
OF  LOOP 


THE  LINES  BETWEEN    CENTER   OF 
LOOP  AND  DELTA  MUST  SHOW 


THESE  LINES  RUNNING  BETWEEN 
DELTAS  MUST  BE  CLEAR 


ARCHES  HAVE  NO  DELTAS 


THIS  SPACE  FOR  FBI  USE 


(a)  A  delta  (A)  is  the  point  at  which  the  lines  forming  the  loop  or  whorl  pattern  spread  and  begin  going  in  different  direc- 
tions.    All  loop  prints  have  one  delta.      Whorl  prints  have  two. 

(b)  Loop  prints  cannot  be  classified  unless  the  center  of  the  loop  and  the  delta,  and 
the  lines  between  them,  are  clear. 

(c)  Whorl  prints  cannot  be  classified  unless  the  two  deltas  and  the  lines  connecting 
the  deltas  are  clear. 

(d)  Arch  fingerprints  can  be  classified  if  a  sufficiently  clear  impression  is  obtained  to 
permit  identification  of  the  pattern  as  being  an  arch. 

9.  If,  upon  examination,  it  appears  that  any  of  the  impressions  cannot  be  classified,  new 
prints  should  be  made.  If  not  more  than  three  impressions  are  unclassifiable,  new 
prints  of  these  fingers  may  be  taken  and  pasted  over  the  defective  ones.  If  more  than 
three  are  unclassifiable,  make  a  new  chart. 

u.  a.  coveiiNMeNT  pBiHTiNe  office         16 — Ull4-a 
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14-  HAVE  YOU  EVER  BEEN  DISCHARGED  FROM  THE  ARMED  FORCES  UNDER  OTHER  THAN  HONORABLE  CONDITIONS>     Q  YES    D  NO 
(//  mn9^me  i»  "  Yt/'  tirm  dmtmilm  in  ifm  3$  ) 


15  EMPLOYMENT     iLt»t  ALL  •mploymmnt  dmfm  ttarting  with  your  pf—nl  •mplojrmant      Civo  bath  month  mnd  yomr  tor  mil  dmtoB.     Shotr  ALL  daft 
mnd  mddroaaoa  whan  unmmployad      Qiw  ruoi*  undor  which  amployd  it  diBaranI  Irom  nmma  now  uaod  ) 

NAME  OF  EMPLOYER  (Firm  or  mtancr)  ADDRESS 

FROM  TO  AND  SUPERVISOR  (Full  nam:  .7  known)  (Whara  amplorad)  TYPE  OF  WORK  REASON  FOR  LEAVING 


16.  HAVE  YOU  EVER  BEEN  DISCHARGED  (FIRED)  FROM  EMPLOYMENT  FOR  ANY  REASON?    D  YES   D  NO 


17  HAVE  YOU  EVER  RESIGNED  (QUIT)  AFTER  BEING  INFORMED  TWAT  YOUR  EMPLOYER  INTENDED  TO  DISCHARGE  (FIRE)  YOU  FOR  ANY  REASON?  Q  YES  D  NO 
{If  jour  anawar  to  16  or  17  abova  i»  "Yaa"  giva  dataila  in  itam  3S  Show  tha  nama  and  addraaa  o/  amployar.  approiimata  data,  and  raaaona  in 
asch  o*aa-      Thia  intotmation  ahould  agraa  with  tha  atataenanla  mada  in  itam  IS — BMPLOYMBNT.) 


It  HAVE  YOU  EVER  BEEN  ARRESTED.  TAKEN  INTO  CUSTODY.  HELD  FOR  INVESTIGATION  OR  QUESTIONING  OR  CHARGED  BY  ANY  LAW  ENFORCEMENT  AUTHORITY? 
(You  may  omit:  (i)  Ttaffio  violationa  tor  which  you  paid  a  ftna  o/  $30  or  laaa.  and  (.3)  anything  that  happanad  ba/ora  your  tith  birthday  Ail  othar 
irviidanta  muat  ba  includad,  aran  though  thay  wara  diamiaaad  or  you  maraly  lortaitad  cotlataral  )     Lj  YES    LJ  NO. 

IF  YOUR  ANSWER  IS    YES."  GIVE  FULL  DETAILS  BELOW; 

LAW  ENFORCEMENT 
DATE  CHARGE  PLACE  AUTHORITY  ACTION  TAKEN 
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19   HAVE  YOU  EVER  HAD  A  NERVOUS  BREAKDOWN  OR  HAVE  YOU  EVER  HAD  MEDICAL  TREATMENT  FOR  A  MENTAL  CONDITION?     Q  YES    D  NO 
m  your  mntwar  it  "Y«»."  JiVe  detmil*  in  ire/n  3S  ) 


a  FOREIGN  COUNTRIES  VISITED  (SINCE  1930)      (E.c;u..V.  o/  •niliftr  M/Wc.  ) 

COUNTRY  DATE  LEFT  USA  DATE  RETURNED  USA 


21    ARE  YOU  NOW.  OR  HAVE  YOU  EVER  BEEN.  A  MEMBER  OF  THE  COMMUNIST  PARTY.  U  S  A  .  OR  ANY  COMMUNIST  OR  FASCIST  ORGANIZATION'    Q  YES    D  NO 


22  ARE  YOU  NOW  OR  HAVE  YOU  EVER  BEEN  A  MEMBER  OF  ANY  FOREIGN  OR  DOMESTIC  ORGANIZATION  ASSOCIATION  MOVEMENT  GROUP  OR  COMBINATION  OF 
PERSONS  WHICH  IS  TOTALITARIAN.  FASCIST  COMMUNIST  OR  SUBVERSIVE  OR  WHICH  HAS  ADOPTED  OR  SHOWS  A  POLICY  OF  ADVOCATING  OR  APPROVING  THE 
COMMISSION  OF  ACTS  OF  FORCE  OR  VIOLENCE  TO  DENY  OTHER  PERSONS  THEIR  RIGHTS  UNDER  THE  CONSTITUTION  OF  THE  UNITED  STATES  OR  WHICH  SEEKS 
TO  ALTER  THE  FORM  OF  GOVERNMENT  OF  THE  UNITED  STATES  BY  UNCONSTITUTIONAL  MEANS?    Q  YES   Q  NO 


23  IF  YOUR  ANSWER  TO  QUESTION  21  OR  22  ABOVE  IS  YES  STATE  THE  NAMES  OF  ALL  SUCH  ORGANIZATIONS.  ASSOCIATIONS  MOVEMENTS  GROUPS.  OR  COM- 
BINATIONS OF  PERSONS  AND  DATES  OF  MEMBERSHIP  IN  ITEM  28  OR  ON  A  SEPARATE  SHEET  TO  BE  ATTACHED  TO  AND  MADE  A  PART  OF  THIS  FORM  GIVE  COM- 
PLETE DETAILS  OF  YOUR  ACTIVITIES  THEREIN  AND  MAKE  ANY  EXPLANATION  YOU  DESIRE  REGARDING  YOUR  MEMBERSHIP  OR  ACTIVITIES 

NAME  IN  FULL  ADDRESS  FROM  TO  OFFICE  HELD 


24   MEMBERSHIP  IN  0T>1ER  ORGANIZATIONS  (Liar  All  or^aniMationm  in  which  you  are  now  a  member  or  have  been  a  member,  except  thoee  which  ahow 
retigioue  or  political  affiliation*  )     <//  none.  JO  atate  ) 

NAME  IN  FULL  ADDRESS  TYPE  FROM  TO  '  OFFICE  HELD 


25    RELATIVES     ^Farenta.  epouae,  divorced  apouee.  children,  brothers,  and  aiatera.  living  or  dead       Name  of  apouae  ahould  include  maiden  name  and 
any  other  namea  by  previoua  marriage.      It  peraon  ia  dead,  atate  "dead"  after  relationahip  and  lurniah  inlormation  lor  other  columna  aa  ol  time 

of  death.)  

YEAR  OF  COUNTRY  OF  PRESENT 

RELATION  NAME  IN  FULL  BIRTH  ADDRESS  BIRTH  CITIZENSHIP 
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DEPARTMENT    OF   STATE 

SUPPLEMENT  TO  PERSONAL  QUALIFICATIONS  STATEMENT 

(PLEASE  TYPE  OR  PRiNT) 


(FifMt) 


(Mtddfm) 


(Maldmn,    H  anyt 


(Lo.f) 


DATE   OF    BIRTH 


INSTRUCTIONS:     If  you  are  applying  for  Ci\j|  Service  only,  answer  iiema  I   thru  3  only. 

If  you  are  applyinf*  for   F'oreipi  Service  or  both  Civjl  Service  and   Poreiftn  Service,   answer  all  items. 


I.  I'^o  you  have  any  relaiives,  by  blood  oi  maKia^e,  oo«'  residing  in  a  foreign  country'    (1/  "Yes",  give  n»Mne.   relattonshtp.  end 
addrtis,  in  Item  \0) 


A.  Are  you  teiired  from  ihe  Miliiity  Service*    If  "Yes",  ahow    [^jReguJir     [  _]  Reserve 


B.  Have  you  ever  been  medically  discbaigrd  from  ihe  armed  service'     If  "Yes",  give  details  in  item   10 


).  Have  you  evet  brea  uoder  treatment  fot  a  mental  or  emotional  disorder*    If  "Ves",  givf  details  in  iiem   10 


4.  Permaneoi  Address  (Place  from  u-htch  you  wtll  ei0ect  transportatton  of  self  anj  effects  'if  assigned  to  a  Poreign  Service  post) 


5.  Are  you  a  naturaliied  citizen'       L-J^"       CH  ^°         *f  "Yes",  give  place,  daie  and  rumbet  of  naturalization  certificate  in  item  10 
A.  If  married,  give  full  name  of  sfiouse  {includirig  majiferj  ntme)  r>aie  of  Bitth  Place  of  PirtS 


B.  Cititenship  of  Spouse 

□  U.S.         □Other. 


C.  If  spouse  IS  a  naturalized  citizen,  give  place,  dale  and 
number  of  naturalization  certificate  in  item   10 


7.  Dcpendenis  (Ntmet 


(Dme  of  Birth) 


(Relattonshtp) 


(Will  Reside  Wtth  You  Abroad  -^      YES     NO 


A.   Are  you  now  involved  in  any  litigation  or  separation  agreement*     If  "Yea",  give  details  lo  item  10 


B.  Do  you  know  of  any  prospective  litigation  in  which  you  may  be  involved'    If  "Yes",  give  details  in  item   10 


C.  Have  you  been  divorced?    If  "Yes",  give  court,  location,  decree  and  date  final  decree  granted  in  item   10 


9.  Docs  your  present  financial  position  perron  discharge  of  all  current  debts'     If  "No",  give  details  tn  item   10 


10,  Space  for  Detailed  Answers  to  Other  Items.     Indicate  Item  Numbers  to  Thich  Answers  Apply.     Attach  Fitra  Sheet.  If  Needed. 
NOTE:       ALL  APPLICANTS  fwtUST  ANSWER  THE  FOLLOWING  QUESTION: 


ARE  YOU  INVOLVED  IN  A  DISPUTE  WITH  TAX  AUTHORITIES  WHICH 
HAS  NOT  YET  BEEN  SETTLED' 

(IF  ANSWER  IS  "YES"  TO  THE  ABOVE  QUESTION,  GIVE  DETAILS.) 


□    YES 


□   NO 


(Revrrsf  side  of  this  form  may  be  used  to  list  additional  experience  (see  item  18.  SF-171.  Personal  Qualifications  Statement) 


PORM  osp.34 
8-69 


FORM  APPROVED 

BUDGET   BUREAU   NO.  47-R07I.11 


0*7-41  A    r\   -   T'i 
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Item  18.  EXPERIENCE  (Continued  from  SF-171.  Personal  Qualifications  Statement) 


t)4iet  of  employment   (monih,  ytar) 

From  To  prrieni  lime 


Salary  or  earnings 
Starling   9 
Prcicnl     S 


P<' 


Exact  title  of  potman 


Clatiihcation  Grade 
(If  im  FtiUral  $trvtn) 


Number  and  kind  of  employeti  you  luperviM 


Place  of  employment   (City  &  Slatt) 


Kind  of  buiineti  or  organitaiion, 
f  Mamu/attttnmg.  mfcoumlimg.  imntr- 
smtt.  tit.) 


Name  and  addteis  of  employer  (firm,  9rgamttaticm,  tit.) 


Nunc,  title,  and  prcicni  addmi  of  inuncdiaic  lupcrvuoi 


Keaion  for  wanting  to  leave 


Description  of  work 


Datei  of  employment    (momlh.  ytar) 
From  To 


Exaa   title  of  poiilion 


Number  aod  kind  of  employee*  you  luperviird 


Mary  or  carningi 

Suning   i 

I-' 

fm.1         « 

f" 

ClaitiBcation  Grade 
(If  tm  FtdtrsI  ur^itt) 


Place  of  employment  (C$ly  O  Slalt) 


Kind  of  buiineii.of  organiiaiion. 
( Mmmnfadurtmg,  mtcftimtimg.  imtir- 
am<t.  tie.) 


Name  and  addrcsi  of  employer  (firm,  irganixslion.  tic.) 


Name,  title,  and  preient  iddret*  of  immediate  lupervitor 


Rraion  for  leaving 


Dctcnption  of  work 


Dates  of  employment   (momlh.  yimrj 
From  To 


Exact  title  of  position 


Number  and  kind  of  employees  you  supervised 


Salary   or  earnings 
Stanmg   $ 
Final  t 


Classification  Grade- 
(Jf  lit  Ftdtral  urtui) 


Place  of  employment  (Ciiy  &  Slalt) 


Kind  of  business  or  orgamtation, 
( Mmmufaclunmg.  sitommlimi.  lutmr* 
mmtt.  tit.) 


Name  and  address  of  employer  (firm,  crgamitaliOH.  tic.) 


Name,  utle,  and  present  address  of  immediate  supervisor 


Reason  for  leaving 


Description  of  work 


"or"?„'-°'^  if  you  need  additional  experience  blocks  standard  form  SF-171-A  OR  BLANK  SHEETS 


DSP-34 


SEE  INSTRUaiON  SHEH 
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DEPARTMENT   OF   STATE 

CERTIFICATE  OF  NONMEMBERSHIP  IN  CERTAIN  ORGANIZATIONS 


Listrd  below  are  Dames  of  foreign  or  domestic  orgaoizalions,  movements,  groaps,  or  combination  of  persons  which, 
after  appropriate  investieation  and  determination  are  identified  and  designated  by  toe  Department  of  Justice  under  Executive 
Order  No.  10450  an  Totalitarian,  Fascist.  Communist,  or  subversive,  or  as  havine  adopted  a  policy  of  advocating  or  approving 
the  commission  of  acts  of  force  or  violence  to  deny  others  their  rights  under  the  Constitution  of  the  United  States,  or  as  seek- 
ing to  alter  the  form  of  governmeBi  of  the  United  States  by  unconstiiuiional  means: 

Kach  appli<ant  must  review  the  following  list  of  organizations  for  certifiration  purposes,  and  sign  on  the  last  page. 


Ahraham  Lincoln  Brif^adf 

Abraham  Lincoln  School,  Chicjf{0,  Illinoii 

Affion  Committe*  to  Free  Spam  Now 

Alabama    Prop  let   Educaiional    Auociitioo    (see   Gimmunjit    Political 

Aiiociation) 
Amcfican  Astociitiun  for  Reconstruction  in  Yugoilavit,  Inc 
American  Branch  of  (he  Federation  of  Greek  Maritime  Unions 
Amernan  Chriitian  Nationahti  Party 
American    Committee    for    European    Workers'    Relief    (see    Socialist 

Workers  Party) 
American  Committee  for  Protection  of  Forei^  Born 
American  Committee  for  Spanish  Freedom 

American  Committee  for  the  Settlement  of  Jewi  in  Birobidjan,  Inc 
American  Committee  for  Yugoslav  R^hrf,  IrK 
American  Committee  to  Survey   Labor  Conditions  in  Europe 
American   CourKil    for   a    Democratic  Greece,   formerly  known  as   the 

Greek  American  Council,  Greek  American  Committee  for  Natiorul 

Unity 
American  Council  on  Soviet  Relations 
American  Croatian  Congress 
American  Jewish  Labor  Council 
American  League  Against  War  and  Fascism 
American  League  for  Peace  and  Democracy 
American  National  Laboi  Party 
American  Naiiorul  Socialist  League 
American  Natiorul  Socialist  Party 
American  Nationalist  Part> 
American  Patriots.  Inc 
American  Peace  Crusade 
American  Peace  Mobiliution 
American  Poles  for  Peace 
American  Polish  Labor  Council 
American  Polish  League 
American    Rescue   Ship   Mission    (a   project   of   the   United   American 

Spanish  Aid  Committee) 
AmcricanRussian  Fraternal  Society 
American   Russian   Institute.  New  York,  also  known  as  the  American 

Russian  Institute  for  Cultural  Relations  with  the  Soviet  Union 
American  Russian  Institute.  Philadelphia 
American  Russian  Institute  of  San  FranciKO 

American  Russian  Institute  of  Southern  California,  Los  Angeles 
American  Slav  Congress 
American  Women  for  Peace 
American  Youth  Congress 
American  Youth  for  Democracy 
Armenian  Progresiivf  League  of  America 
Associated  Klans  of  America 
Asscxiation  of  Oorgia  Klans 

Association  of  German   Nationals    ( Reichsdeutsche  Vereinigung) 
Auiland-Organiiation  der  NSDAP,  Overseas  Branch  of  Nazi  Party 
Baltimore  Forum 

Beniamin  Davis  Freedom  Committee 
Black  Dragon  Society 

Boston  School  for  Marxist  Studies.  Boston.  Massachusetts 
Bridges-Robertson-Schmidt  Defense  Committee 

Bulgarian  American  People  s   League  of  the  United  States  of  America 
California  Emergency  Defense  Committee 
California    Labor   School.    Inc.,    321    Divisadero  Street.   San    Francisco. 

California 
Orpalho-Russian  People's  Society 
Central  Council  of  American  Women  of  Croatian  Descent,  also  known 

as  Central  Council  of  American  Ooatian  Women,  National  Council 

of  Croatian  Women 
Central    Japanese   Association    ( Beikoku   Chuo   Nipponim   Kai) 
Central  Japanese  Association  of  Southern  California 
Central    Organization    of    the    German- American    National    Alliance 

( Deutsche- Amenkanische  Einheitsfront) 
Cervantes  Fraternal  Societj 
China  Welfare  Appeal.  Inc. 
Chopin  Cultural  Center 
Otiiens  Committee  for  Harry  Bridges 

Otizern   Committee   of    the    Upper    West    Side    (New   York   Gty) 
Otizens  Committee  to  Free  Earl  Browder 
Gtizens  Fmergency  Defense  Conference 
Citizens  Protective  League 

Gvil  Liberties  Sponsoring  Committee  of  Pittsburgh 
G«il  Rights  Congress  and  its  affiliated  organizations,  including: 
Gvil  Rights  Congress  for  Texas 

Veterans  Against  Discrimirution  of  Civil  Rights  Congress  of  New 
York 
Gvil  Rights  Congress  for  Texas  (see  Ovil  Rights  Congress) 
Columbians 
Comite  Coordirudor  Pro  Republica  Espanola 


Comitc  Pro  Derechos  Civiles 

(See  Puerto  Rican  Comile  Pro  Libertades  Civiles) 

Committee  for  a  Democratic  Far  Eastero  Policy 

Committee  for  Constitutional  and  Political  Freedom 

Committee  for  Natiorulist  Aaion 

Committee  for   Peace  and   Brotherhood   Festival   in  Philadelphia 

Committee  for  the  Defense  of  the  Pittsburgh  Six 

Committee  for  the  Negro  in  the  Arts 

Committee  for  the  Protection  of  the  Bill  of  Rights 

Committee  for  World  Youth   Friendship  and  Cultural  Exchange 

Committee  to  Abolish  DiKriminalion  in  Maryland 

(See  Congress  Against  Discrimination,  Maryland  Congress  Against 
Discrimination,  Provisional  Committee  to  Abolish  Discnmiiutioa 
in  the  State  of  Maryland) 

Committee  to  Aid  the  Fighting  South 

Committee  to  Defend  Marie  Richardson 

Committee  to  Defend  the  Rights  and  Freedom  of  Pittsburgh's  Political 
Prisoners 

Committee  to  Uphold  the  Bill  of  Rights 

Commonwealth  College.  Meru,  Arkansas 

Communist  Party.  U    S.  A.,  its  subdivisioru,  subsidianes  and  achates 

Communist  Political  Association,  its  subdivisions,  subsidiaries  and 
adiliates,  including: 

Alabama  People's  Educational  Association 
Florida  Press  and  Educatiorul  League 
Oklahoma  Le^ue  for  Political  Education 
People's  Educatiorul  and  Press  Association  of  Tens 
Virginia  League  for  People's  Education 

Congress  Against  Discrimination 

(See  Committee  to  Abolish  Discrimirution   in  Maryland) 

Congress  of  American  Revolutionary  Writers 

Congress  of  American  Women 

Congress  of  the  Unemployed 

Connecticut  Committee  to  Aid  Victims  of  the  Smith  Act 

Connecticut  State  Youth  Conference 

Council  for  Jobs.  Relief  and  Housing 

Council  for  Pan-American  Demcxiracy 

Council  of  Greek  Americans 

Council  on  African  Affairs 

Croatian  Benevolent  Fraternity 

Dai  Nippon  Butoku  Kai  (Military  Virtue  Society  of  Japan  or  Miliiuy 
An  Society  of  Japan) 

Daily  Worker  Press  Club 

Daniels  Defense  Committee 

Dante  Altghieri  Society  (between  193^  and  1940) 

Dennis  Defense  Committee 

Detroit  Youth  Assembly 

East  Bay  Peace  Committee 

Elsinorc  Progressive  League 

Emergency  Conference  to  Save  Spanish  Refugees  (founding  body  of  the 
North  Amorican  Spanish  Aid  Committee) 

Everybody's  Committee  to  Outlaw  War 

Families  of  the  Baltimore  Smith  Act  Victims 

Families  of  the  Smith  Art  Victims 

Federation  of  Italian  War  Veterans  in  the  USA. 
Nazionale     Combattenti     Itahani.     Federazione 
d  America) 

Finnish-American  Mutual  Aid  Society 

Florida  Press  and  Educauonal  League  (see  Communist  Political  Asso- 
ciation) 

Frederick  IJouglass  Educational  Center 

Freedom  Stage,  Inc 

Friends  of  the  New  Germany  (Freunde  dcs  Neuen  Deutschlands) 

Friends  of  the  Soviet  Union 

Garibaldi  American  Fraternal  Society 

George  Washington  Carver  School.  New  York  City 

German-American   Bund    (Amerikadeulscher   Volksbund) 

German-American  Republican  League 

German-American  Vocational  League  ( Deutsche- Amerikanische  Berufj- 
gemeinschaft) 

Guardian  Club 

Harlem  Trade  Union  Council 

Hawaii  Ovil  Liberties  Committee 

Heimusfu  Kai.  also  known  as  Nokubei  Heieki  Gimusha  Kai.  Zaibel 
Nihonim,  Heiy^ku  Gimusha  Kai,  and  Zaibei  Heimusha  Kii  (Jap- 
anese Residing  in  America  Military  Conscripts  Association) 

Hellenic-American  Brotherhcx)d 

Hinodc  Kai  (Imperial  Japanese  Reservists) 

Hinomaru  Kai  (Rising  Sun  Flag  Society — a  group  of  Japanese  War 
Veterans) 

Hokubei  Zaigo  Shoke  Dan  (North  American  Reserve  Officers  Associ- 
ation) 


,  Inc    (Associazione 

degli    Stati    Uniti 
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Hollywood  Wnicrj  Mobilization  ftr  Defense 

Hungarian  American  Council  for  Democracy 

Hungatian  Brotheihood 

Idaho  Pension  Union 

lodependcnl  Party  (Seartle.  Washington) 

(See  Independcn'  Peoples  Party) 
Independent  People  s  Party 
(See  Independent  Party) 
Industrial  ^X'orkets  of  the  World 
Intetnaiional  Labor  Defense 

International  Workers  Order,  its  subdivisions,  subsidiaries  and  affiliates 
Japanese  Association  of  America 

Japanese   Overseas   Central    Society    (Kaigai    Dobo   Chuo    Kai) 
Japanese  Overseas  Convention.  Tokyo,  Japan.  1940 
Japanese  Protective  Association   (Recruiting  Organization) 
Jefferson  School  of  Soi.ial  Science,  New  York  City 
Jewish  Culture  Society 
Jewish  Peoples  Committee 
Jewish  Peoples  Fraternal  Order 
Jikyoku  Iinkai  (The  Committee  for  the  Crisis) 
Johnson- Forest  Group 

(See  Johnsoniies) 
Johnsonites 

(Sec  Johnson-Foreit  Group) 
Joint  Anti-Fjscist  Refugee  Committee 
Joint  Council  of  Progressive  Italian-Americans.  Inc 
Joseph  VC'eydemeyer  School  of  Social  Science,  St    Louis.  Missouri 
Kibei  Scinen  Kai   (Association  of  U    S    Citizens  of  Japanese  Ancestry 

who  have  returned  to  America  after  studying  in  Japan) 
Knights  of  the  White  Camellia 
Ku  Klux  Klan 
Kyffhaeuser,  also  known  as  Kyffhaeuser  League   (Kyffhaeuser  Bund) 

Kyffhaeuser    Fellowship    (Kyffhaeuser   Kameradschaft ) 
Kyffhaeuser  War  Relief  (Kyffhaeuser  Knegshilfswerk) 
Labor  Council  for  Negro  Rights 
Labor  Research  Association,  Inc. 
Labor  Youth  League 
League  for  Common  Sense 
League  of  American  Writers 
Lictor  Society  ( lulian  Black  Shirts) 
Macedonian-American  Peoples  League 
Mario  MorganCini  Circle 

Maritime  Labor  Committee  to  Defend  Al  Lannon 
Maryland  Congress  Against  Drscnrnmation 

(See  Committee  to   Abolish   Discrimination  in  M3r>land) 
Massachusetts  Committee  for  the  Bill  of  Rrghts 
Massachusetts    Minute    Women    for    Peace    (not    connected    with    the 

Minute  Women  of  the  U    S    A  ,  Inc  ) 
Maurice  Braverman  Defense  Committee 

MichigJn  Civil  Rights  Federation 
Michigan  Council  for  Peace 

Michigan  School  of  Social  Science 

Nanka  Teikoku  Gunyudan  (Imperial  Military  Friends  Group  or  South- 
ern California  War  Veterans) 

National  Association  of  Mexican  Americans  (also  known  as  Asociacion 
Nacional  Mexico  Americana) 

National  Blue  Star  Mothers  of  America  (not  to  be  confused  with  the 
Blue  Star  Mothers  of  America  organized  in  February  194:) 

National  Committee  for  Freedom  of  the  Press 

National  Committee  for  the  Defense  of  Political  Prisoners 

National  Committee  to  Win  Amnesty  for  Smith  Aa  Victims 

National  Committee  to  Win  the  Peace 

National  Conference  on  American  Policy  m  China  and  the  Far  East  (a 
Conference  called  by  the  Committee  for  a  Democratic  Far  Eastern 
Policy) 

Nitional  Council  of  Americans  of  Croatian  Descent 

National  Council  of  American-Soviet  Friendship 

National  Federation  for  Cun!titutionaI  Libemes 

National  Labor  Conference  for  Peace 

National  Negro  Congress 

National  Negro  Labor  Council 

Nationalist  Action  League 

Nationalist  Party  of  Puerto  RiCo 

Nature  Friends  of  America  (since  1935) 

Negro  Labor  Victory  Committee 

New  Committee  for  Publications 

Nichibei  Kogyo  Kaisha  (The  Great  Fujn  Theatre) 

North  American  Committee  to  Aid  Spanish  Democracy 

North  American  Spanish  Aid  Committee 

North  Philadelphia  Forum 

Nonhwest  Japanese  Association 

Ohio  School  of  Social  Sciences 

Oklahoma  Committee  to  Defend  Political  Prisoners 

Oklahoma  League  for  Political  Education  (see  Communist  Political 
Association) 

Original  Southern  Klans,  Incorporated 

P»ci6c  Northwest  Labor  School.  Seattle,  Washington 

Palo  Alto  Peace  Club 

Ptnido  del   Pueblo  of  Panama   (operating  in  the  Canal  Zone) 

PcKe  Information  Center 

PcAce  Movement  of  Ethiopia 


People's  Drama.  Inc 

People's  Educational  and  Press  Association  of  Texas  (see  Communist 

Political  Association) 
People's  F.ducaiiorul  Association  (incorporated  under  tume  Los  Angeles 
Educational   Association,   Inc  ).  also  known  as  People's  Educational 
Center.  Peoples  University,  People  s  School 
People  s  Institute  of  Applied  Religion 
Peoples  Programs  (Seattle,  Washington) 
People  s  Radio  Foundation,  Inc 
People  s  Rights  Party 

Philadelphia  Labor  Committee  for  Negro  Rights 
Philadelphia  School  of  Social  Science  and  Art 
Photo  League  (New  York  City) 
Pittsburgh  Arts  Club 
Political  Prisoners'  Welfare  Committee 
Polonia  Society  of  the  IWO 

Progressive   German-Americans,    also   known   as   Progressive   German- 
Americans  of  Chicago 
Proletarian  Party  of  America 
Protestant  War  Veterans  of  the  United  States.  Inc- 
Provisional  Committee  of  Citizens  for  Peace,  Southwest  Area 
Provisiorul  Committee  on  Latin  American  Affaus 

Provisional  Committee  to  Abolish  Discnmirution  in  the  State  of  Mary- 
land 

(See  Committee  to  Abolish  Discrimirution  in  Maryland) 
Puerto  Rican  Comite  Pro  Libertades  Civiles  (CLC) 

(See  Comite  Pro  Derechos  Civiles) 
Puertorriquenos  Unidos  (Puerto  Ricans  United) 
Quad  City  Committee  for  Peace 
Queensbridge  Terunts  League 
Revolutionary  Workers  League 
Romanian-American  Fraternal  Society 
Russian  American  Society.  Inc. 
Sakura    Kai    (Patriotic    Society,    or   Cherry   Association — composed    of 

veterans  of  Russo-Japanese  War) 
Samuel  Adams  School,  Boston.  Massachusetts 
Santa  Barbara  Peace  Forum 
SchappfS  Defense  Committee 
Schneiderman  Darcy  Defense  Committee 
School  of  Jewish  Studies,  New  York  City 
Seattle  Labor  School,  Seattle   VCashmgton 
Serbian-American  Fraternal  Society 
Serbian  Vidovdan  Council 

Shinto  Temples  (limited  to  State  Shmto  abolished  in  1945) 
Silver  Shirt  Legion  of  America 
Slavic  Council  of  Southern  Ohfornia 
Slovak  Workers  Society 
Slovenian-American  National  Council 

Souatist  Workers  Party,  including  American  Committee  for  European 
Workers'  Relief 

Sokoku  Kai  (Fatherland  Society) 

Southern  Negro  Youth  Congress 

Suiko  Sha  (Reserve  Officers  Association   Los  Angeles) 

Syracuse  Women  for  Peace 

Tom  Paine  School  of  Social  Science.  Philadelphia,  Pennsylvania 

Tom  Paine  School  of  Westchester.  New  York 

Trade  Union  Committee  for  Peace 
(See  Trade  Unionists  for  Peace) 

Trade  Unionists  for  Peace 

(See  Trade  Union  Committee  for  Peace) 

Tri-State  Negro  Trade  Union  Council 

Ukrainian-American  Fraternal  Union 

Union  of  American  Croatjans 

Union  of  New  York  Veterans 

Uriited  American  Spanish  Aid  Committee 

United  Committee  of  Jewish  Societies  and  Landsmanschaft  Federations, 
also  known  as  Coordination  Committee  of  Jewish  Landsmanschaften 
and  Fr.iternal  Organizations 

United  Committee  of  South  Slavic  Americans 

United  Defense  Council  of  Southern  Olifornia 

United   Hjtlem  Tenants  and  Consumers  Organization 

United  May  Day  Committee 

United  Negro  and  Allied  Veterans  of  America 

Veterans  Agamst  Discrimination  of  Civil  Rights  Congress  of  New 
York  (see  Civil  Rights  Congress) 

Veterans  nf  the  Abraham  Lincoln  Brigade 

Virginia  League  for  Peoples  Education  (see  Communist  Political  As- 
sociation ) 

Voice  of  Freedom  Committee 

Walt   Whitman   School   of  Social   Science,   Newark,   New  Jersey 

Washington  Bookshop  A*sociation 

V£'ashington  Committee  for  Democratic  Action 

Washington  Committee  to  Defend  the  Bill  of  Rights 

>X'ashington  Commonwealth  Federation 

>X'ashington  Pension  Union 

Wisconsin  Conference  on  Social  Legislation 

Workers  AllianvC  (since  April  19^6) 

Yiddisher  Kultur  Farband 

Young  Communist  League 

Yugoslav-American  Cooperative  Home.  Inc. 

Yugoslav  Seamen  s  Club,  Inc 
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I  certify  that  I  have  read  the  aames  of  the  above-listed  orgaoizatioDS,  and  that  I  am  not  now,  oor  have  I  ever  been,  a 
member  of,  in  association  with,  or  affiliated  with,  or  that  I  have  not  contributed  to  any  of  snch  orgaoizalions,  except  as  in- 
dicated and  explained  below; 


ORGANIZATION 


DATES  OF  MEMBERSHIP 


REMARKS: 


SIGNED  AT    (City  and  Statm) 


SIGNATURE 


GPO    t7  9>27 
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DEPARTMENT  OF  STATE 

REQUEST    FOR    BIOGRAPHIC    DATA 


INSTRUCTIONS:  •  FOR  PRIVATE  PERSON  FILLING  OUT  THIS  FORM 

1.  All  copies  of  this  torn  must  be  legible,  please  use  typewriter  only  in  filling  it  out. 

2.  After  you  hove  filled  out  form,  please  do  not  remove  the  corbons. 


FULL  NAME  (Married  woman  include  maiden  name) 


ALIASES,  NICKNAMES 


DATE  AND  PLACE  OF  BIRTH 


HOME  ADDRESS 


CITIZENSHIP 


MARITAL 
STATUS 


SPOUSE'S  NAME 


OCCUPATION 


NAME  AND  ADDRESS  OF  PRESENT  EMPLOYER 


PREVIOUS  EMPLOYERS  AND  FORMER  ADDRESSES  (Approximately  lost  ten  yeors) 


FOR  USE  OF  DEPARTMENT  OF  STATE  ONLY 


NAME  OF    SUBMITTING  OFFICER 


TYPE  OF  DEPARTMENT  PROGRAM 


FOR  USE  OF  OTHER  OFFICE{S)  OF  THE  DEPARTMENT  OF  STATE 


FORM  p J., 3, 
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ATTACHMENT  C 


Atomic  Energy  Commission  Forms  used  in  Security  Clearances 


APPLICANT 


LEAVE  BLANK 


TYPE  OR  PRINT  ALL  INFORMATION  IN   BLACK 

LAlTHAMI       NAM  '<*)T    ****■  MDOLINMII 


m  LEAVe   BLANK 


■QUTUII  Of  PiatOM  flMCIIPRlMTIO 


auoBHCi  or  riiion  FmcopufiTip 


"Al 


USACCOOOZ 

c 


bU^ 


ariiMMiiP    CTZ 


IIX         RACI 


VCT.  ITIl 


PLACI  Of   IIITN        pOg 


DAT!  UCMATUil  Of  OPfiau.  TaXINC  flHCIIPfllHn 


iM^LOTIi  AMO  AMIftt 


IIAXM  rMCIRfKIHTID 


OCA 


AtMlO  FOKCIt  NO.      |>INU 


lOQAL  liCUUTT  MO.       SOC 


UKCLLANIOUl  HO.       MHO 


LEAVE  BLANK 


r.    L    IMDIX 


10,    L.  LITTLI 


Lift  POUI  P)MC(M  lAKCH  UMULTANfOVtLT 


L.  TMWI  a-  THUMt 


itCMT  roui  PiMCias  takim  umultamcoukt 
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FEDERAL  BUREAU  OF  INVESTIGATION 

UNITED  STATES  DEPARTMENT  OF  JUSTICE 

>VASHINOTON,  D.C.  20S37 


1.  LOOP 


CENTER 
OF  LOOP 


DELTA 


THE  LINES 
LOOP  AND 


BETWEEN  CENTER  OF 
DELTA  MUST  SHOW 


2.  WHORL 


&P»» 


THESE   LINES  RUNNING  BETWEEN 
DELTAS  MUST   BE  CLEAR 


3.  ARCH 


ARCHES  HAVE  NO  DELTAS 


APPLICANT 

TO  OBTAIN  CLASSIFIABLE  FINGERPRINTS: 

1.  use  PRINTER'S  INK. 

2.  DISTRIBUTE  INK  EVENLY  OH  INKING  SLAB. 

3.  WASH  AND  DRT  FINGERS  TNOROUCHLY. 

4.  ROLL  FINGERS  FROU  NAIL  TO  NAIL,  AND  AVOID  ALLOWING  FINGERS  TO  SLIP. 

5.  BE  SURE  IMPRESSIONS  ARE  RECORDED  IH  CORRECT  ORDER. 

t.    IF  AN  AMPUTATION  OR  DEFORMITT  HAKES  IT  IMPOSSIBLE  TO  PRINT  A  FINGER,  MAKE  A  MOTATIOM 

TO  THAT  EFFECT  IN  THE  INDIVIDUAL  FINGER  BLOCK. 
7.   IF  SOME  PHYSICAL  CONDITION  MAKES  IT  IMPOSSIBLE  TO  OBTAIN  PERFECT  IMPRESSIOMS.  SUBMIT 

THE  BEST  THAT  CAN  BE  OBTAINED  WITH  A  MEMO  STAPLED  TO  THE  CARD  EXPLAINING  TMI  OR- 

CUMSTANCES. 
I.    EXAMINE  THE  COMPLETED  PRINTS  TO  SEE  IF  THEY  CAN  BE  CLASSIFIED,  BEARING  IH  UIMD  THAT 

Mm..»HGERPRINTS  FALL  IHTO  THE  PATTERNS  SHOWN  OH  THIS  CARD  (OTHER  PATTERNS  OCCUR 


MMEQUENTLY  AND  ARE  HOT  SHOWN  HERE). 

THIS  CARD  FOR   USE  BY: 

1.  LAW  ENFORCEMENT  AGENCIES  IH  FINGERPRINTING 
APPLICANTS  FOR  LAW  ENFORCEMENT  POSITIONS,  AND 
APPLICANTS  FOR  EMPLOYMENT  LICENSES  OR  PERMITS  IN 
THOSE  STATES  WITH  STATUTES  PROVIDING  FOR  FINGER. 
PRINTING  AS  A  REQUISITE  FOR  THE  TYPE  OF  EMPLOY- 
MENT, LICENSE  OR  PERMIT  TO  BE  ISSUED.  LOCAL  AND 
COUNTY  ORDINANCES,  UNLESS  SPECIFICALLY  BASED  ON 
APPLICABLE  STATE  STATUTES.  DO  HOT  SATISFY  THIS 
REQUIREMENT.  A  SET  OF  APPLICANT  PRINTS  MUST  FIRST 
BE  CHECKED  THROUGH  THE  APPROPRIATE  STiTE  IDEH- 
TIFICATION  BUREAU  OR.  IF  NO  SUCH  BUREAU  EXISTS, 
THROUGH  A  CENTRAL  AGENCY  DESIGNATED  FOR  SUCH 
PURPOSE  WITHIN  THE  STATE.  ONLY  THOSE  FINGERPRINTS 
FOR  WHICH  NO  DISQUALIFYING  RECORD  HAS  BEEN  FOUND 
LOCALLY  SHOULD  BE  SUBMITTED  FOR  FBI  SEARCH.  IF  A 
MORE  CURREHT  COPY  OF  AH  EXISTIHC  FBI  IDEHTIFICA. 
TIOH  RECORD  IS  REQUIRED,  SIMPLY  SUPPLY  NAME.  FBI 
NUMBER  OR  LOCAL  ARREST  NUMBER  AND.  IF  READILY 
AVAILABLE,  THE  PRIMARY  AND  SECOHDARY  PARTS  OF 
THE  FIHGERPRINT  CLASSIFICATION. 


HAVE  THIS  SPACE  IIANK 


1.  U.S.  GOVERNMENT 


agencies 
^5f^ 


IN    CONNECTION    WITH 
PRIVATE      CONTRACTOR 


CLEARANCES.  IDENTITY 
SHOULD  BE  SHOWN  IN  SPACE  "EMPLOYER  AND  ADDRESS." 
THE  CONTRIBUTOR  IS  THE  MAME  OF  AGEHCY  SUBMITTIHC 
THE  FIHGERPRIHT  CARD  TO  THE  FBI. 

FBI  HUMBER,  IF  KHOWH,  SHOULD  ALWAYS  BE  FURHISHED 
IN  APPROPRIATE  SPACE. 

MISCELLAHEOUS  HO.  -  RECORD:  OTHER  ARMED  FORCES 
HO,  PASSPORT  NO.  (PP),  ALIEN  REGISTRATION  NO.  lAR), 
PORT  SECURITY  CARD  NO.  (PSI.  SELECTIVE  SERVICE  NO. 
(SSI,  VETERANS'  ADMINISTRATION  CLAIM  NO.  (VAI. 


FD-3S8  (R«..  4.29.721 


i)  U    S.  GOVERNMENT  PRINTING  OFFICE:   IS72  —  471-074 
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'°Tui?^"  UNITED    STATES 

f^Kuim  ATOMIC    ENERGY   COAAMISSION 

SECURITY  ACKNOWLEDGMENT 

I, In  anticipation  of  my 

security  clearance  by  the  United  States  Atomic  Energy  Commission,  make  the  following  statement  with  the 
understanding  and  intent  that  my  statement  will  be  used  by  the  AEC  in  carrying  out  its  obligation  to  protect 
the  security  of  Restricted  Data  and  other  classified  information. 

1.  I  understand  that  it  is  the  policy  of  the  AEC  to  control  the  dissemination  of  Restricted  Dau  and  other  classified 
information  in  such  a  manner  as  to  assure  the  common  defense  and  securiry. 

2.  I  understand  that,  in  carrying  out  the  aforesaid  policy,  the  AEC  has  Issued  and  will  issue  and  revise,  as  circum- 
stances require,  certain  instructions  and  regulations  pertaining  to  the  control  and  dissemination  of  Restricted  Data 
and  other  classified  information. 

3.  I  shall  not  reveal  to  any  person  any  Restriaed  Dau  or  other  classified  information,  of  which  I  gain  knowledge  as  a 
result  of  my  employment,  assignment,  or  duties,  except  in  accordance  with  official  instructions  and  regulations  of 
the  AEC  or  except  as  may  be  hereafter  authorized  by  officials  empowered  to  grant  such  authority. 

4.  1  understand  that  the  provisions  of  the  Atomic  Energy  Aa  of  1954  prescribe  penalties  for  the  disclosure  of  Restricted 
Data  to  unauthorized  persons,  and  the  provisions  of  U.S  Code.  Title  18,  "Crimes  and  Criminal  Procedures,  pre- 
scribe penalties  for  the  disclosure  to  unauthorized  persons  of  information  respecting  the  national  defense,  and  for 
loss,  destruction  or  compromise  of  such  information  through  gross  negligence 

).  I  undersund  that  willful  or  gross  carelessness  in  revealing  or  disclosing  to  any  unauthorized  person  Restricted  Data 
or  other  classified  matter  pertaining  to  the  AEC  or  any  other  Government  agency  may  constitute  sufficient  cause  for 
termination  of  my  association  with  the  atomic  energy  program. 

6.  I  understand  that  the  Atomic  Energy  Commission  desires  to  be  informed  when  persons  granted  AEC  security  clear- 
ance propose  to  travel  to  Soviet-bloc  countries. 

(Normally,  an  individual  will  not  be  asked  to  forego  any  travel  unless  the  travel  is  of  such  nature  as  to  be  con- 
sidered unwise  from  the  standpoint  of  personal  safety  or  there  are  special  circumstances  existing  which  would 
make  such  travel  unwise  from  the  standpoint  of  the  securiry  of  the  atomic  energy  program.  The  AEC  s  secu- 
rity Interest  in  such  travel  normally  diminishes  as  the  period  of  access  to  Restricted  Data  or  other  classified 
information  becomes  more  remote.  Personnel  cleared  by  the  AEC  but  employed  by  other  government  agen- 
cies are  not  required  to  inform  the  AEC  of  official  foreign  travel.) 

7.  I  understand  that  1  am  to  notify  the  AEC  as  soon  as  Is  practicable  of  all  arrests,  charges  (Including  charges  that  are 
dismissed),  or  detentions  by  Federal,  State  or  other  law  enforcement  authorities,  for  any  violation  of  any  Federal  law, 
State  law,  county  or  municipal  law,  regulation  or  ordinance,  other  than  trathc  violations  lot  which  a  fine  of  $25  or 
less  was  Imposed,  occurring  during  any  period  In  which  I  may  hold  AEC  clearance  and  which  occurred  subsequent  to 
the  completion  of  the  Personnel  Security  Questionnaire  which  I  executed  on  


IDalt)  iSigiuJiire) 


(PUct  SI  which  Security  Acinowlcilgmeiit  il  ligneJ)  (Name  of  employer) 


MS.  eOVOWHCNT  nUNTINe  GrFICZ^IM»-0-71*-2A7 

eo2-*a4 


356 


ATTACHMENT  D 

Defense  Department  Directive  and  Forms  used  for  Security 

Clearances 


CH  7 

DoD  S200.1-R 


ACCESS,  DISSEMINATION  AND  ACCOUNTABILITY 


7-104     Administrative  Withdrawal  of 
Security  Clearance 

Each  component  and  the  DSA  for  the  Indus- 
trial Security  Program,  shall  make  provision 
for  administratively  withdrawing  the  security 
clearance  of  any  persons  for  whom  there  is  no 
foreseeable  need  for  access  to  classified  infor- 
mation or  material  in  connection  with  the  per- 
formance of  their  official  duties  or  contractual 
obligations  of  contractors.  Likewise,  when  a 
person  no  longer  needs  access  to  a  particular 
security  classification  category,  the  security 
clearance  shall  be  adjusted  to  the  classification 
category  still  required  for  the  performance  of 
his  duties  and  obligations.  In  both  instances, 
such  action  will  be  without  prejudice  to  the 
person's  eligibility  for  a  future  security  clear- 
ance. 

7-105     Revocation  of  Security  Clearance  for 
Cause 

Security  clearances  may  be  revoked  for  cause 
when  it  is  determined  in  consonance  with  due 
process  of  law  that  any  person  holding  such 
clearance  is  no  longer  reliable  or  trustworthy. 

7-1 06     Access  by  Persons  Outside  the 
Executive  Branch 

Classified  information  may  be  made  available 
to  persons  or  agencies  outside  the  Executive 
Branch  provided  that  such  classified  informa- 
tion is  necessary  for  their  performance  of  a 
function  from  which  the  Government  will  de- 
rive a  benefit  or  advantage,  and  that  such 
release  is  not  prohibited  by  the  originating  de- 
partment or  agency.  Heads  of  DoD  components 
shall  designate  appropriate  officials  who  shall 
determine,  prior  to  the  release  of  classified 
information  under  this  provision,  the  propriety 
of  such  action  in  the  interest  of  national  secur- 
ity and  assurance  of  the  recipient's  trust- 
worthiness and  need-to-know. 

a.  Congress.  Access  to  classified  information 
or  material  by  Congress,  its  committees, 
members,  and  staff  representatives  shall  be 
in  accordance  with  DoD  Directive  5400.4 
(reference    (i)).   Additionally,  any  DoD 


individual  testifying  before  a  Congres- 
sional committee  in  executive  session  in 
relation  to  a  classified  matter,  shall  obtain 
the  assurance  of  committee  representa- 
tives that  everyone  present  has  a  security 
clearance  commensurate  with  the  highest 
classification  of  the  information  that  may 
possibly  come  up  for  discussion.  Members 
of  Congress,  by  virtue  of  their  elected  po- 
sitions, are  not  investigated  or  cleared  by 
the  Department  of  Defense. 

b.  Government  Printing  Office  (GPO).  In 
order  to  utilize  efficiently  the  most  appro- 
priate Government  facilities  for  large 
scale  reproduction  of  DoD  printed  mate- 
rials, material  of  all  classifications  may  be 
processed  by  the  GPO,  which  protects  the 
information  in  accordance  with  Depart- 
ment of  Defense-Government  Printing 
Office  Agreement,  dated  June  26,  1956. 

c.  Representatives  of  the  General  Accounting 
Office  (GAO).  Representatives  of  the  GAO 
may  be  granted  access  to  classified  infor- 
mation originated  by  and  in  possession  of 
the  DoD  when  such  information  is  rele- 
vant to  the  performance  of  the  statutory 
responsibilities  of  that  office,  as  set  forth 
in  DoD  Directive  7650.1  (reference  (j)). 
Officials  of  the  GAO,  as  designated  in 
Appendix  C,  are  authorized  to  certify  se- 
curity clearances,  and  the  bases  therefor. 
(The  GAO  has  adopted  DoD  standards 
for  granting  personnel  security  clear- 
ances.) Certifications  will  be  made  by 
these  officials  pursuant  to  arrangements 
with  the  DoD  component  concerned.  Per- 
sonal recognition  or  presentation  of  the 
official  credential  cards  issued  by  the  GAO 
to  its  personnel  are  acceptance  for  identi- 
fication purposes.  "^ 


7-2 
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November  13,    1961 
NUMBER    5148.  5 


ATSD  fLA) 

Department  of  Defense  Directive 


SUBJECT     Assistant  to  the  Secretary  of  Defense  (Legislative  Affairs) 

Reference:     (a)    DOD  Directive  5105.  13,    "Responsibilities  of  the 
Assistant  to  the  Secretary  of  Defense  (Legis- 
lative Affairs)",  August  10,    1957  (hereby 
cancelled) 


GENERAL 


Pursuant  to  the  authority  vested  in  the  Secretary  of  Defense 
under  the  provisions  of  the  National  Security  Act  of  1947,  as 
amended,   the  Office  of  the  Assistant  to  the  Secretary  of  De- 
fense (Legislative  Affairs)  is  hereby  established  with 
responsibilities,   functions,    relationships  and  authority 
prescribed  below. 

n.         RESPONSIBILIT  Y 

The  Assistant  to  the  Secretary  of  Defense  (Legislative  Af- 
fairs) is  the  principal  staff  assistant  to  the  Secretary  of 
Defense  for  Department  of  Defense  relations  with  the  Con- 
gress . 

m.       FUNCTIONS 

Under  the  direction,    authority  and  control  of  the  Secretary 
of  Defense,    i.he  Assistant  to  the  Secretary  of  Defense 
(Legislative  Affairs)  shall  perform  the  following  functions: 

A.     Advise  and  assist  the  Secretary  of  Defense  and 
other  officials  of  the  Department  of  Defense  on 
Congressional  aspects  of  Department  of  Defense 
policies,   plans,   ajid  programs. 
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B.  Coordinate  Department  of  Defense  actions  relating 
to  Congressional  consideration  of  the  Legislative 
program  of  the  Department  of  Defense. 

C.  Coordinate  the  development,    clearance,    and  furnishing 
of  information  in  response  to  requests  received  in  the 
Office  of  the  Secretary  of  Defense  from  Members  of 
Congress  and  the  Committees  of  Congress  and  their 
staffs. 

D.  Arrange  for  the  designation  and  appearance  of  witnesses 
from  the  Office  of  the  Secretary  of  Defense  and  the  Mili- 
tary Departments,   as  appropriate,   at  Congressional 
hearings  on  Defense  matters. 

E.  Maintain  direct  liaison  with  the  Congress,   the  Execu- 
tive Office  of  the  President,   jind  other  Government 
agencies  with  regard  to  legislative  investigations  and 
other  jjertinent  matters  affecting  the  relations  of  the 
Dep>artment  of  Defense  with  the  Congress. 

F.  Coordinate  arrangements  for  DOD-supported  travel 
for  Eoezabers  of  the  Congress  and  Congressional  staffs. 

G.  Provide  for  Department  of  Defense  processing  of  per- 
sonal security  clearances  of  members  of  Congressional 
staffs. 

IV.  RELATIONSHIPS 

In  the  performance  of  his  functions,    the  Assistant  to  the 
Secretary  of  Defense  (Legislative  Affairs)  shall  maintain 
active  liaison,   as  appropriate,   with  Military  Departments 
and  other  Department  of  Defense  offices  and  agencies. 

V.  AUTHORITY 


T    e  Assistant  to  the  Secretary  of  Defense  (Legislative  Affairs), 
in  the  course  of  exercising  full  staff  functions,   is  hereby 
specifically  delegated  authority  to: 


359 


Nov  13,  61 
51 W.  5 


A.  Issue  instructions  and  one-time  directive -type  mezno- 
rcinda,    in  writing,    appropriate  to  carrying  out  policieii 
approved  by  the  Secretary  of  Defense  within  his  assigned 
fields  of  responsibility.     Instructions  to  the  Military  De- 
ptartments  will  be  issued  through  the  Secretaries  of 
those  departments  or  their  designees 

B.  Obtain  such  reports,   information  and  assistance  from 
the  Military  Departments  and  other  Department  of  De- 
fense offices  and  agencies  as  may  be  necessary  to  the 
performance  of  his  assigned  functions. 

C.  Assign  responsibility  within  the  Office  of  the  Secretary 
of  Defense  to:     a.     Provide  replies  to  Congressional  in- 
quiries; and  b.     Provide  for  witnesses  and  information 
for  Congressional  hearings  and  investigations. 

D.  Coordinate  Department  of  Defense  participation  in  Con- 
gressional hearings  and  investigations  where  two  or 
more  military  departments  are  involved. 

VI.       CANCELLATION 

Reference  (a)  is  hereby  superseded  and  cancelled. 
VU.      EFFECTIVE  DATE 

This  Directive  is  effective  upon  publication. 


Secretary  of  Defense 


17  11;; 
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STATEMENT  OF  PERSONAL 
HISTORY 

INSTRUCTIONS:   Read  the  certification  at  the  end  of  this  questionnaire  before  entering  the  required  data.     Print  or  type  all 
answers.      All  questions  and  statements  must  be  completed.     If  the  answer  is  "None."  so  state.     Do  not  misstate  or  omit  material 
fact  since  the  statements  made  herein  are  subject  to  verification.     If  more  space  is  needed,  use  the  Remarks  section,  item  20,  and 
attach  additional  sheets  if  necessary.     The  information  entered  hereon  is  for  official  use  only  and  will  be  maintained  in  confidence. 

1.  (Print)  FIRST  NAME-MIDDLE  NAME     MAIDEN  NAME  (//  jn>')-UST  NAME 
Dmr 
DmbS 
D  M1',S 

2                                                STATUS 

1     CWrLIAN              1           1     MrLITART  ON  ACTIVE  DUTY 

3  ALiASiES)    NiCKNAMt(S)  OR  CHANGES  IN  NAMt  (Of  her  lh«n  6/  /narria^e) 

4    PERMANENT   MAILING  ADDRESS 

S  DATE  OF  81BTH  (D»y.  month,  year) 

PLACE  OF  BIRTH  (City.  County.  State,  and  Country) 

PLACE  CERTIFICATE  RECCRDEO 

HEIGHT                                           WEIGHT 

COLOR  OF  EVES                     COLOR  OF  HAiR 

SCARS    PHYSICAL  DEFECTS    DISTINGUISHING  MARKS 

6   00  YOU  MA«£  A  HISTORY  OF  MENTAL  OR  NERVOUS  DISORDERS'    Q  YES  G  NO      ARE  YOU  NOW  OR  HAVE  YOU  EVER  BEEN  AOD'CTED  TO  THE  USE  OF  HABlT  FORMING  DRUGS  SUCH  AS 
NARCOTICS  OR   BARBITURATES'    Q  YES     Q  NO         ARE  YOU  NOW  OH  HAVE  YOU  EVER  BEEN  A  CHRONIC  USER  TO  EXCESS  OF  ALCOHOLIC  BEVERAGES*     Q  YES     Q  NO         IF  THE 
ANSWER  TO  ANT  OF  THE  ABOVE  IS     YES      EXPLAIN  IN  ITEM  K 

7    U    5 
CITIZEN 

D 

NATIVE 

If  NATURALIZED.  CERTIFICATE  NO 

IF  DERIVED   PARENTS   CERTIFICATE  NOlS) 

DATE    PLACE.  AND  COURT 

TES 

NO 

ALIEN 
D 

REGISTRATION  NO                                    NATIVE  COUNTRY 

DATE  AND  PORT  OF  ENTRY 

DO  YOU 
A  U   S   C 

NTEND  TO  BECOME             1 

Ins          1      |«,           1 

».                                                                                                      MILITARY  SERVICE 

ARE  VOU  PRESENTLY  ON  ACTIVE  DUTY  IN  THE  U   S   ARMED  FORCES  DRAWING  FULL  PAY'   Q    YES   D    NO     IF      YES,  '  COMPLETE  THE  FOLLOWING 

GMDe  AND  SERVICE  NO                                      SERVICE  AND  COMPONENT 

ORGANIZATION  AND  STATION 

DATE  CURRENT  ACTIVE 
SERVICE  STARTED 

ARE  YOU  PRESENTLY  A  MEMBER  OF  A  U   S    RESERVE  OH  NATIONAL  GUARD  ORGANIZATtON?    Q    YES   Q    NO    IF  ■YES,     COMPLETE  THE  FOLLOWING:                                                                          | 

GRADE  AND  SERVICE  NO 

SERVICE  AND  COMPONENT 

ORGANIZATION  AND  STATION  OR  UNIT  AND  LOCATION 

HAVE  YOU  PREVIOUSLYSERVEDTOURSOF  EXTENDED  ACirVE  DUTY    DRAWING  FULL  PAY.  FROM  WHICH  VOU  WERE  DISCHARGED  OR  SEPARATED  TO  CIVILIAN  STATUS*   C    YES   D    NO 
IF    -YES      COMPLETE  THE  FOLLOWING 

COUNTRY 

SERVICE 

COMPONENT 

FROM  (Dare) 

TO<Dafe) 

TYPE  DISCHARGES  OR  SEPARATlONS-GRAOE  AND  SERVICE  NO 

9.                    EDUCATION    {Account  for  all  civilian  schools  and  military  academies.      Do  not  include  service  schools)                         \ 

MONTH  ANO  YEAR 

NAME  AND  LOCATION  OF  SCHOOL 

GRADUATE 

DEGREE 

FROM— 

TO— 

YES 

MO 

10        FIMILT  (Liar  $n  order  given,  parents,   spouse,   guardians,   stepparents,   faster  parents,  parents-in-law,  former  spouae(a)  (if  divorced  give  dale 
and  place),  children,  brothers  and  sisters,   even   though  deceased      Include  any  others  you  restded  with  or  with  whom  a  close  relationship 
ttiated  or  e«fSfs       //  the  person  is  not  a  U    S   citiien  by  birth,  give  date  and  port  of  entry,  alien  registration  number,  naturalitation  zerti/icate 
number  and  place  of  issuance  ) 

RELATION  AND  NAME 

DATE  AND  PLACE  OF  BIRTH 

PRESENT  ADDRESS.  IF  LIVING 

U   S   CITIZEN            1 

YES 

HO 

FATHER 

MOTHER  (Mairfen  name) 

SPOUSE  (Maiden  name) 

01 HLH  (Specify) 

DD 


Fomi 

MAR   64 
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"               OTHER  RELATIVES  AND  ALIEN  FRIENDS  LIVING  IN  FOREIGN  COUNTRIES   (Litt  grandparent,,  firtt  cousins,  aunts,    uncles, 
brothers-  and  aistera-in-Iaw,  and  other  persona  with  whom  a   close  relationship  existed  or  exists) 

RCmTlONSMIP  AND  NAME 

AGE 

OCCUPATOH 

ADDReSS 

CITIZENSHIP 

11                                                  FOREIGN  TRAVEL  (Other  than  as  a  direct  result  of  United  States  military  duties)                                                  | 

DATES 

COUNTRY  VISITED 

PURPOSC  OF  TRAVEL 

nwi.- 

TO- 

u                                     EMPLOYMENT  (S^ow  every  employment  you  have  had  and  all  periods  of  unemployment)                                          | 

MONTH  AND  YEAR 

NAMe  AMD  ADDRESS  OF  EMn^YCR 

NAME  OF  IMMEDIATE 
SUPERVISOR 

REASON  FOR  LEAVING 

rKM— 

TO— 

DID  ANT  Of  THE  ABOVE  EMPIOYMENTS  REOUIM  A  SECUBITY  CIEAKANCE?      Q   YES      Q   NO      DO  YOU  HAVE 
ANY  FOBtIGN  PROPERTY  OR  BUSINESS  CONNECTIONS.  OR  HAVE  YOU  EVER  SEEN  EMPLOYED  BY  A  FOREIGN 
GOVERNMENT.    F(RM.    08    ACENCY7      □    YES       Q    NO      HAVE    YOU    EVER    BEEN    REFUSED    BONO?      O   'ES 
□  NO      IF  THE  ANSWER  TO  ANY  OF  THE  ABOVE  IS     YES,     EXPLAIN  IN  ITEM  20 

SOCIAL    SECURfTY    NO, 

"               CREDIT  ANO  CHARACTER  REFERENCES  (Do  not  include  relatives. former  employers,  or  persons  living  outside  the 
United  States  or  its  Territories  ) 

NAME 
(Uil  3  irrtfil  and  J  rharatur) 

YEAHS 
KNOWN 

STREET   ANO    NUMBER 
(Buiintii  udJrtii  prtftrrtd) 

CITY 

STATE  OR 
TERRITORY 

C 

o 

s 

i 
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<i                                                                             Un  AU  ItESIDENCU  HtOM  1  JANVUT  IMT                                                                                 | 

HOffTM  AHD  rCAR 

STRCZT  AMD  HUUBU 

CITY 

«TATt  M  OOUHTIY 

rmm— 

TO— 

' 

i«                                                                         PAST  AND/OR  PRESENT  MEMBERSHIP  IN  ORGANIZATIONS                                                                           | 

NAHE  AHD  AOMCSS 

TVRC 
iSocr'mi.  trmtmrnmJ.  prof^mtienml,  vfc  ) 

OfTlCe  HELD 

MEMBERSHIP                    1 

FROM— 

TO- 

1 

rrs 

NO 

-'-          :::■ 

ARE  YOU  NOW  OR  HAVE  YOU  EVER  BEEN  A  MEMBER  Of  THE  COMMUNIST  PARTY  U   S   A     OR  ANY  COMMUNIST  ORGANIZATIONS  ANYWHERE) 

ARE  YOU  NOW  OR  HAVE  YOU  EVER  BEEN  A  MEMBER  OF  A  FASCIST  ORGANIZATIONT 

ARE  YOU  NOW  OR  HAVE  YOU  EVER  BEEN  A  MEMBER  Of  ANY  ORGANIZATION   ASSOCIATION    MOVEMENT.  GROUP  OR  COMBINATION  Of  PERSONS  WHICH   ADVOCATES  THE 
OVERTHROW  Of  OUR  COHSTITUTOHAL  FORM  OF  GOVERNMENT   OR  WHICH  HAS  ADOPTED  THE  POLICY  OF  ADVOCATIHC  OR  APPROVING  THE  COMMISSION  OF  ACTS  Of  FORCE 
OR  VIOLENCE  TO  DENY  OTHER  PERSONS  THEIR  RIGHTS  UNDER  THE  CONSTITUTION  OF  THE  UNITED  STATES.  OR  WHICH  SEEKS  TO  ALTER  THE  FORM  OF  GOVERNMENT  Of 
THE  UNITED  STATES  BY  UNCONSTITUTIONAL  MEANST 

ARE  YOU  NOW  OR  HAVE  YOU  EVER  BEEN  AFFILIATED  OR  ASSOCIATED  WITH  ANY  ORGANIZATION  Of  THE  TYPE  DESCRIBED  ABOVE  AS  AN  AGENT,  OFFICIAU  OR  EMPLOVECT 

ARE  YOU  NOW  ASSOCIATING  WITH.  OR  HAVE  YOU  ASSOCIATED  WITH  ANY  INDIVIDUALS.  INCLUDING  RELATIVES.  WHO  YOU  KNOW  OR  HAVE  REASON  TO  BELIEVE.  ARE  OR 
HAVE  BEEN  MEMBERS  OF  ANY  OF  THE  ORGANIZATIONS  IDENTIFIED  ABOVEf 

HAVE  YOU  EVER  ENCAGED  IN  ANY  OF  THE  FOLLOWING  ACTIVITIES  OF  ANY  ORGANIZATION  Of  THE  TYPE  DESCRIBED  ABOVE      CONTRlBUTK)N(S)  TO   ATTENDANCE  AT  Of) 
PAnTICIPATCN  IN  ANY  ORGANlZATHMAL.  SOCIAL   OR  OTHER  ACTIVITIES  OF  SAID  ORGANIZATIONS  OR  OF  ANY  PROJECTS  SPONSORED  BY  THEM    THE  SALE    GIFT  OR  DIS- 
TRIBUTON  OF  ANY  WRfTTEN.  PRINTED.  OR  OTHER  MATTER,  PREPARED.  REPRODUCED,  OR  PUBLrSHED,  BY  THEM  OR  ANY  OF  THEIR  AGENTS  OR  INSTRUMENTALITIEST 

IF    Yes.     DESCHlSe  THE  CIRCUMSTANCES     ATTACH  AODIThDNAL  SHEETS  FOR  A  FULL  DETAILED  STATEMENT      IT  ASSOCIATED  WITH  ANY  OF  T  ME  ABOVE  ORGANIZATIONS   SPECIFY  HATUW 
AMD  EXTENT  OF  ASSOCIATION  WITH  EACH,  IHCLUOING  OFFICE  OR  POSITION  HELD.  ALSO  INCLUDE  DATES,  PLACES.  AND  CREDENTIALS  HOW  OR  FORMERLY  HELD      IF  ASSOClATlOHS  HAVt 
SEEN  WITH  INDIVIDUALS  WHO  ARE  MEMBERS  OF  THE  ABOVE  ORGANIZATIONS.  THEN  LIST  THE  INOIVIOUALS  AND  THE  ORGANIZATIONS  WITH  WHICH  THEY  WERE  OR  ARE  AFFILIATED. 

It    HAVE  YOU  EVER  BEEN  DETAINED.  HELD.  ARRCS1  ED.  INDICTED  OR  SUMMONED  INTO  COURT  AS  A  DEFENDANT   IN  A  CRIMINAL  PROCEEDING.  OR  CONVICTED    FINED   OR  IMPRISONED  OR 
PLACED  OH  PROBATlOH.  OR  HAVE  YOU  EVER  BEEH  ORDERED  TO  DEPOSIT  BAIL  OR  COLLATERAL  FOR  THE  VIOLATION  OF  ANY  LAW,  POLICE  REGULATIOH  OR  ORDINANCE  {•Mctuding 
minor  trmltic  violmtiont  tor  which  a  fina  or  tortaiturm  0/  $7S.  or  /•••  ira*  smpo»ad)l     INCLUDE  ALL  COURT  MARTIALS  WHILE  IN  MILITARY  SERVICE    D  YES  Q  MO 
If  -YES.     LIST  THE  DATE.  THE  NATURE  Of  THE  OFFENSE  OR  VIOLATION.  THE  NAME  AND  LOCATKJH  OF  THE  COURT  OR  PLACE  OF   HEARING.  AND  THE   PENALTY  IMPOSED  OR  OTHER 
DISPOSITION  OF  EACH  CASE. 
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If   ANE  TMtKC  ANY  IMCIOtNTS  IN  TOUB  LIFE  HOT  MEHTIOHtD  MtRtIN  WHICH  MAY  REJECT  UK>*«  YOUR  LOYALTY  TO  THE  UNITED  STATES  OR  UPO«  YOUR  SUTABILlTT  TO  PERFORM 
THE  OOTIEJ  WHICH  YOU  MAY  tECAaEDORO**  TO  TA«  OR  WHICH  MIGHT  REQUIRE  FURTHER  EXPLANATOMT       D    TES       D    W        "F      TES      GIVE  OCTAILS 


20    REMARKS 


I  CERTIFY  THAT  THE  ENTRIES  MADE  BY  ME  ABOVE  ARE  TRUE.  COMPtCTE.  AND  CORRECT  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF  AND  ARE  MADE  IN 
GOOD  FAITH  I  UNDERSTAND  THAT  A  KNOWING  AND  WILLFUL  FALSE  STATEMENT  ON  THIS  FORM  CAN  BE  PUNISHED  BY  FINE  OR  IMPRISONMENT  OR  BOTH 
(Sm  U   S   Cod:  tttt*  tt.  auction  tOOl) 


SICfUTURC  Of  PERSON  COMPUTING  FORM 


TYPED  NAME  AND  ADDRESS  OF  WITNESS 


SIGNATURE  OF  WITNESS 


THtS  SECTfON   TO  BE  COMPLETED  BY  AUTHORITY  REQUESTING  INVESTIGATION 


■RIEF  DCSCMlPTlOM  OF  DUTY  ASSIGNMENT  AND  DEGREE  OF  CLASSIFIED  MATTER  (top  MC/«f.  Mcraf.  mtc  )  TO  WHICH  APPLICANT  WILL  REQUIRE  ACCESS 


RECORD  OF  PRtOR  CLEARANCES 


CMTi  or  axARANa 


TYPC  or  OXARAWZ 


ACCNCY  THAT  OOMPUTCO  INVESTI6AT10N 


•  &»o     !*••  0-lit-l*i 
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DEPARTMENT  OF  DEFENSE 

SECRECY  AGREEMENT 


1.    I  understand  that  by  virtue  of  my  duties,  on  the  staff  of  the 


I  may  be  the  recipient,  from  the  Department  of  Defense,  of 
information,  material,  plans,  or  intelligence  which  concern  the  future  security  of  the 
United  States  and  which  belong  to  the  United  States  Government.  I  have  received  a 
copy  of,  and  I  understand  the  provisions  of  the  Espionage  Act,  Title  18,  USC,  Sections 
793  and  794,  as  amended,  concerning  the  disclosure  of  information  relating  to  the 
National  Defense  of  the  United  States  and  I  am  familiar  with  the  penalties  provided 
for  violation  thereof,  and  I  have  read  and  understand  Title  18,  USC,  Section  1001,  re- 
garding the  making  of  false  statements. 

2.  I  agree  that  I  will  never  divulge,  publish  or  reveal,  either  by  word,  conduct,  or 
by  any  other  means,  any  classified  information,  intelligence,  or  knowledge,  except  in 
the  performance  of  my  official  duties  and  in  accordance  with  the  laws  of  the  United 
States,  unless  specifically  authorized  in  writing  in  each  case  by  the  Secretary  of  Defense, 
Should  an  attempt  be  made  by  any  unauthorized  person  to  solicit  classified  defense 
information  from  me,  I  agree  to  report  without  delay  any  such  incident  to  the  Director 
of  Security  Services  (OSD),  or  to  the  Federal  Bureau  of  Investigation,  or  to  the  nearest 
Department  of  Defense  security  office  or  Provost  Marshal,  or  to  the  security  officer  of 
the  U.  S.  Embassy  or  U.  S.  Consulate. 

3.  I  agree  to  return  all  classified  material  upon  the  termination  of  this  employment, 

4.  I  understand  that  no  change  in  my  assignment  or  employment  will  relieve  me  of 
my  obligation  under  this  agreement  and  that  the  provisions  of  this  agreement  will  remain 
binding  upon  me  even  after  the  termination  of  my  service  with  the  United  States. 

5.  I  take  this  obligation  freely,  without  any  mental  reservation,  or  purpose  of 
evasion,  present  or  future. 


In  witness  where  of  I  have  set  my  hand  this  , 


,day  of _ 


19 


WITNESS 


Signature 


Print  Name 
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Senator  Chiles.  Our  next  witness  will  be  Congresswoman  Mink  of 
Hawaii. 

STATEMENT  OF  HON.  PATSY  T.  MINK,  A  REPRESENTATIVE  IN  CON- 
GRESS FROM  THE  SECOND  CONGRESSIONAL  DISTRICT  OF  THE 
STATE  OF  HAWAII 

Mrs.  MiXK.  Thank  you  very  much.  Senator. 

Senator  Chiles.  We  are  delitrhted  to  have  you.  I  think  we  realize 
that  you  led  the  court  battle  of  1971  to  make  public  documents  relating 
to  possible  environmental  effects  of  the  underground  nuclear  explosions 
in  Alaska.  We  know  that  you  lost  your  case,  but  you  won  added  respect 
for  your  efforts,  and  we  look  forward  to  your  testimony  on  the  con- 
sequences of  the  Supreme  Court  ruling  in  your  case  and  your  recom- 
mendations for  a  legislative  response  to  problems  that  decision  creates. 

Mrs.  MixK.  Thank  you  very  much.  Senator.  I  appreciate  very  much 
this  opportunity  to  testify  on  behalf  of  one  specific  bill  at  least,  Senate 
1142,  which  was  offered  by  Senator  Muskie.  As  you  know,  I  am  a  co- 
sponsor  of  this  legislation  in  the  House,  and  I  believe  its  adoption  is 
essential  if  we  are  to  really  preserve  freedom  of  information  in  its 
purest  context. 

Unfortunately  the  Freedom  of  Information  Act  has  been  placed 
under  concerted  attack,  not  only  by  the  executive  branch,  but  also  by 
the  judicial  branch  as  a  result  of  the  decision  which  was  rendered  in  my 
case  against  EPA. 

To  restore  the  purposes  of  this  act,  I  believe  it  is  essential  for  the 
Congress  to  enact  strong  legislation  to  require  full  disclosure  of  Gov- 
ernment information  not  only  to  the  Congress,  but  also  to  the  people. 

In  1972,  when  I  testified  before  a  House  subcommittee,  I  favored  a 
judicial  watchdog  system  for  freedom  of  information  in  America. 
When  the  executive  refused  to  disclose  information.  I  thought  it  would 
be  sufficient  that  the  matter  could  be  appealed  to  the  courts,  the  court 
would  be  expected  to  examine  these  documents  in  camera  to  see  whether 
a  full  or  partial  disclosure  should  be  required. 

In  making  this  recommendation,  I  placed  my  trust  in  the  independ- 
ence and  the  integrity  of  the  judicial  system  to  safeguard  this  funda- 
mental liberty.  Subsequent  events,  however,  brought  me  to  the  reluctant 
conclusion  that  this  protection  would  be  inadequate. 

I  believe  that  Congress  itself  must  grasp  the  power  to  require  the 
disclosure  of  government  information  when  the  executive  and  judicial 
branches  will  not. 

When  Congress  enacted  and  the  President  signed  the  Freedom  of 
Information  Act  in  1967,  its  purpose  was  to  require  the  disclosure  of 
all  Federal  Government  information  to  any  member  of  the  public. 
The  only  exceptions  to  the  disclosure  requirement  of  the  law  were  ma- 
terials which  were  included  in  the  nine  exceptions  set  forth  in  the  Free- 
dom of  Information  Act.  Of  these  nine  exceptions,  the  first  has  proved 
the  most  vexatious.  It  applies  to  matters  that  are  "specifically  required 
by  Executive  order  to  bo  top  secret  in  the  interest  of  the  national  de- 
fense or  foreign  policy."  The  national  security  exemption,  originally 
intended  by  Congress  to  be  narrowly  construed  and  implemented,  has 
instead  been  enlarged  and  expanded  by  the  executive  branch  to  en- 
compass virtually  any  information  the  Executive  desires  to  withliold. 
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Under  the  slipshod  and  illicit  procedures  devised  by  the  executive 
to  withhold  information  under  the  national  defense  exemption,  an 
anny  of  bureaucrats  have  been  allowed  to  classify  and  withhold  in- 
formation at  will.  According  to  newspaper  reports  of  the  Ellsberg 
trial,  the  man  who  originally  classified  these  documents  top  secret 
acted  on  his  own  authority  and  judgment.  The  only  training  or  instruc- 
tion he  ever  had  in  security  matters  was  watching  a  movie  which  had 
the  theme  "Beware  of  blondes  who  are  excessively  friendly ;  they  may 
be  Russian  spies." 

In  1971,  32  other  Members  of  Congress  and  I  filed  the  first  Freedom 
of  Information  Act  suit  ever  to  reach  the  U.S.  Supreme  Court.  As 
members  of  the  public  and  as  lawmakers  who  had  to  vote  on  funds 
for  a  dangerous  underground  nuclear  test,  we  sought  information  on 
that  test  prepared  by  the  Government's  environmental  agencies,  which 
are  responsible  under  our  laws  for  informing  the  public  on  environ- 
mental hazards.  The  executive  branch  opposed  us  every  inch  of  the 
way.  When  the  U.S.  Court  of  Appeals  was  audacious  enough  to  insist 
that  the  documents  be  submitted  to  the  court  for  an  examination  in 
camera  to  see  which  ones  should  be  released,  the  executive  branch 
sought  refuge  by  Supreme  Court  review  of  this  as  a  threat  upon  its 
right  to  withhold  information  for  any  reason. 

On  March  6,  1972,  the  Supreme  Court  agreed  to  review  this 
decision.  Two  days  later,  the  executive  branch  issued  an  order  revising 
its  security  classification  system.  Henceforth  documents  were  to  be 
separately  classified  on  a  paragraph  by  paragraph  basis  to  facilitate 
classification  in  the  event  it  was  needed.  This  ratified  one  of  the 
contentions  of  our  suit,  that  the  documents  I  sought  could  not  be  classi- 
fied in  their  entirety  merely  by  being  stapled  together  with  another 
document  which  was  obviously  classified  top  secret,  such  as  the  AEC 
report. 

On  January  22d  of  this  year,  the  Supreme  Court  issued  its  decree 
in  the  Mink  v.  EPA  case,^  which  in  my  view  proved  a  disaster  to  the 
Freedom  of  Information  Act.  In  essence,  it  upheld  the  correctness  of 
everything  the  executive  had  done  to  withhold  this  information  from 
the  Congress  and  from  the  American  people.  The  most  damaging 
part  of  the  decision  was  the  nullification  of  the  doctrine  of  judi- 
cial review.  The  court  held  that  there  was  no  requirement  for  an 
in  camera  inspection  of  the  documents  in  question  to  see  whether  they 
should  be  withheld,  to  see  whether  they  were  really  covered  by  the 
exemptions  under  national  security  and  foreign  policy  requirements. 
And  they  really  affirmed  the  notion  that  a  simple  statement  by  the 
executive  branch  that  the  classification  was  appropriate  was  sufficient, 
and  was  beyond  review  by  the  Court.  There  was  just  no  check  and 
balance  left  against  arbitrary  decisions  on  the  part  of  the  executive  to 
withhold  information  merely  because  it  was  sensitive  or  embarrassing. 

The  Court's  preoccupation  with  national  security  secrecy  was  further 
illustrated  on  February  5,  1973,  when  the  Chief  Justice  sent  to  the 
Congress  77  proposed  new  rules  of  evidence  for  use  in  the  Federal 
judicial  system.  One  of  these  rules,  No.  509,  sought  to  apply  the 
grossly  expanded  "national  defense"  loophole  to  bar  any  such  evidence 
in  Federal  courts.  Under  this  rule,  an  attorney  representing  the  Gov- 

1  See  Appendix,  Volume  III  of  these  hearings,  Freedom  of  Information,  Part  2,  Court 
Decisions. 
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ernment  could  object  to  the  production  of  a  record  on  the  grounds 
that  disclosure  would  be  "contrary  to  the  public  interest."'  In  effect, 
this  Avould  bar  disclosure  of  all  Government  documents  unless  the  pri- 
vate citizen  or  other  plaintiff  was  able  to  prove  that  disclosure  was 
in  the  public  interest.  Fortunately,  Congress  has  deferred  the  other- 
wise automatic  implementation  of  this  and  other  controversial  rules 
sought  by  the  Court. 

I  might  also  mention  another  example  of  executive  efforts  to  build 
upon  tlie  new-found  secrecy  power  it  has  gained  through  palpably 
erroneous  interpretations  of  the  national  defense  loophole  in  the  act. 

Last  October,  Congress  approved  legislation  declaring  that  meetings 
of  the  hundreds  of  Government  advisory  committees  "shall  be  open  to 
the  public.''  We  provided,  however,  that  this  requirement  would  not 
apply  to  meetings  where  discussions  are  held  of  matters  exempted 
under  the  Freedom  of  Information  Act  from  public  disclosure.  Pre- 
dictably, the  Government  has  seized  upon  this  tiny  loophole  to  close 
those  open  meetings.  Apparently  before  tlie  administrators  will  obey 
our  1972  law,  we  will  have  to  tighten  up  the  Freedom  of  Information 
Act. 

As  for  S.  1142,  it  would  make  some  of  these  necessary  revisions.  One 
change  would  be  to  amend  Section  3  to  enlarge  the  right  of  the  public 
to  inlonnation.  Section  3  would  also  be  amended  to  require  all  agen- 
cies to  furnish  any  information  or  records  to  Congress  or  any  com- 
mittee or  subcommittee  upon  request.  This  is  along  the  lines  of  the 
existing  1928  statute  which  requires  the  production  of  information 
upon  the  request  of  any  seven  members  of  the  Committee  on  Govern- 
ment Operations  in  the  House,  and  five  members  in  the  Senate. 

This  change  is  a  logical  and  essential  step  in  my  view.  I  would  go 
further.  I  would  urge  that  if  Congress  is  to  become  a  truly  coequal 
branch  of  Government,  we  must  have  equal  access  to  Government 
information.  This  means  the  establishment  of  a  principle  that  Congress 
has  the  right  to  all  information  and  its  classification  or  release. 

As  elected  officials,  each  of  whom  has  a  constituency,  at  least  in  the 
case  of  the  House,  of  at  least  half  a  million  people,  we  have  as  much 
right  to  decide  which  information  shall  be  released  to  the  public  as 
faceless  appointed  officials  whose  only  (]ualification  is  that  they  watch 
spy  movies.  Members  of  Congress  should  be  entitled  to  any  executive 
branch  information,  classified  or  not,  upon  request  of  any  10  INIembers. 
I  would  only  leqiiire  that  Members  be  responsible  for  the  safe  custody 
of  the  information  if  it  were  classified.  If  ^Members  should  want  to  ob- 
tain the  declassification  of  these  materials  in  order  to  release  it  to  the 
public.  I  propose  a  new  mechanism  for  congressional  determination  of 
declassification.  I  propose  the  appointment  of  a  special  joint  commit- 
tee of  the  House  and  Senate.  This  committee  would  have  the  lawful 
power  to  declassify  any  secui'ity  information.  If  a  Member  obtained 
information  and  wished  to  have  it  declassified,  he  could  refer  it  to  this 
committee  for  a  required  SAvift  decision. 

Closed  hearings  or  consultations  with  the  executive  branch  could  be 
held  by  the  committee  prior  to  rendei'ing  its  decision.  The  key  factor 
would  be  that  Congi-ess,  the  elected  representatives  of  the  people,  would 
have  this  power  to  declassify. 

I  feel  that  the  appointment  of  an  outside  commission  or  body  for 
this  purpose  is  an  inadequate  remedy.  Neither  should  it  be  required 
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that  a  congressional  resolution  be  passed  by  the  entire  House  or  the 
entire  Senate  to  release  such  information.  Free  access  to  information 
gatherered  by  our  tax  dollars  is  a  public  right  and  elected  representa- 
tives should  have  the  power  to  decide  this  issue. 

A  house  bill,  H.R.  4960,  authorized  by  Congressman  Horton,  con- 
tains a  provision  which  is  also  well  deserving  of  your  consideration  for 
inclusion  in  any  legislation  that  you  may  approve.  It  proposes  a  man- 
date that  a  court  shall  enjoin  refusal  to  release  information  not  ex- 
empted from  disclosure  under  the  act.  I  think  that  that  would  be  an 
improvement  of  the  current  act's  permissive  authority  of  the  courts. 

Our  bill,  which  I  cosponsored  with  Senator  Muskie,  provides 
for  the  payment  of  attorney  fees  and  court  costs  to  a  successful  litigant 
under  the  act.  I  feel  that  this  should  be  extended  to  costs  and  fees  at 
any  level  in  which  the  litigant  is  upheld  by  the  court  and  not  only  in 
cases  where  the  final  decision  is  in  favor  of  the  litigant.  I  believe  that 
certainly  in  the  Mink  case,  our  costs  should  have  been  reimbursed  by 
the  Government. 

Where  the  Supreme  Court  remands  the  case.  I  believe  that  all  costs 
and  fees  ought  to  be  borne  by  the  Government.  This  is  certainly  a  small 
price  to  pay  for  the  protection  of  freedom  of  information. 

In  addition,  our  bills  fail  to  change  the  existing  definition  of  national 
security  information  exempted  from  mandatory  disclosure.  We  should 
require  that  any  such  information  be  separately  classified  by  its  own 
Executive  order  rather  than  apply  one  general  order  as  was  done  in 
the  Mink  v.  EPA  case.  Further,  the  test  of  whether  the  material  is 
secret  and  "in  the  interest  of  national  defense  or  foreign  policy,"  allows 
too  much  leeway  for  the  executive.  We  should  specify  in  the  exemption 
that  only  materials  whose  disclosure  would  clamage  current  foreign 
policy  activities  or  reduce  the  Nation's  ability  to  defend  itself  against 
military  attack  should  be  exempt. 

It  seems  to  me  that  strong  limitations  against  secrecy  must  be  in- 
voked by  Congress.  We  have  to  guard  against  inadvertently  con- 
tributing to  the  suppression  of  information  from  the  American  people 
and  from  ourselves. 

I  urge  this  subcommittee  to  work  toward  high  standards  for  openness 
in  all  aspects  of  our  Government  operations. 

Secrecy  must  only  be  tolerated  in  cases  where  release  of  the  infor- 
mation will  seriously  jeopardize  our  national  security  or  endanger 
the  stability  of  our  foreign  relations. 

Embarrassment  of  the  executive  such  as  providing  internal  argu- 
ments made  against  a  policy  should  never  be  a  reason  to  keep  a  report 
secret.  The  public  should  be  advised  of  all  sides  of  an  issue.  The  execu- 
tive must  not  be  characterized  as  a  propaganda  agent  of  its  decisions. 
Executive  policy  should  be  able  to  stand  the  light  of  full  public  review. 
If  it  is  correct,  it  will  be  upheld.  All  of  the  facts  should  be  made 
available  to  the  public.  We  cannot  rest  until  our  laws  are  perfected  to 
safeguard  this  fundamental  principle  of  a  free  society. 

Thank  you  very  much. 

Senator  Chiles.  We  certainly  want  to  thank  you  for  your  fine  state- 
ment and  the  work  tliat  you  have  done  in  this  area.  You  said  that  you 
had  reached  the  reluctant  conclusion  that  you  no  longer  felt  the  courts 
could  deal  with  this.  I  would  just  like  to  have  your  thinking  because 
of  the  results  of  your  case  and  other  things  that  have  happened 
recently  in  the  courts.  Do  you  think  that  Congress  can  deal  with  this  ? 
Do  we  have  too  many  secrets  in  Congress  ? 
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Mrs.  Mink.  Too  many  secrets  ourselves  you  mean  ? 

Senator  Chiles.  Yes. 

Mrs.  MiXK.  Well,  I  think  we  have  made  some  rather  successful  ef- 
forts to  open  up  our  meetin«:s  and  to  insist  upon  public  access  to  our 
deliberations.  While  I  will  admit  we  have  been  guilty  in  the  past  I 
think  a  new  dawn  of  operation  has  come  to  both  the  House  and  the 
Senate.  In  keeping  with  that  it  seems  to  me  the  next  logical  step  is  to 
insist  on  openness  in  all  activities  of  the  Government. 

Senator  Chiles.  I  think  this  is  a  very  beneficial  movement.  I  hope 
that  it  is  a  beginning  of  something  that  will  even  widen.  I  think  it  is 
kind  of  hard  for  us  to  remove  the  speck  fi-om  our  brother's  eye  before 
we  cast  it  out  of  our  own.  I  also  think,  and  I  wonder  what  your  think- 
ing on  this  is,  that  since  Congress  has  begun  to  open  up  its  own  meet- 
ings, we  seem  to  be  more  aggressive  in  pursuing  the  Freedom  of  Infor- 
mation Act,  executive  secrecy,  executive  privilege  and  all  of  these  other 
policies  that  we  know  have  been  going  on  for  so  long. 

Mrs.  MixK.  Well,  I  think  that  the  difficulty  there  is  that  this  seems 
to  be  a  reactive  process  and  one  doesn't  know  whether  this  same  kind 
of  momentum  and  interest  in  the  area  of  freedom  of  information  can 
be  maintained  in  the  absence  of  some  of  those  outside  crises :  and  yet 
it  seems  to  me  that  this  is  really  the  most  fundamental  issue  in  a  com- 
plex society  like  ours,  which  we  must  deal  with.  It  is  obviously  more 
simple  for  us  to  simply  shirk  our  responsibilities  and  say,  well,  this 
can  be  delicately  handled  by  the  executive  or  this  is  not  an  area  in 
which  I  have  any  expertise  and  therefore  why  should  I  get  involved. 
But  if  we  are  to  reassert  the  principle  that  Ave  are  a  coequal  branch, 
equally  responsible  for  the  conduct  of  our  Government  affairs — and  I 
believe  that  that  is  the  principle  of  American  Government  which  the 
public  is  insisting  that  we  pursue  apart  from  these  crises — we  must 
insist  on  the  concept  of  freedom  of  information.  The  people  are  saying, 
come  on,  Congress,  get  with  it ;  you  failed  to  end  the  war ;  you  failed  to 
do  so  many  things;  we  expect  you  to  reassert  your  control  over  this 
Government — so  this  certainly  is  one  area  that  we  can  demonstrate  a 
willingness  to  assume  a  burden  which  I  think  is  essential. 

It  is  too  easy  for  us  to  say  merely  that  those  reports  are  not  avail- 
able to  us.  The  easiest  thing  to  do  is  to  go  along  with  the  decision  that 
has  been  made  for  us  and  whose  arguments  have  been  prearranged. 
Everybody  is  busv,  but  I  think  that  the  responsibility  is  certainly 
ours,  and  we  ought  to  assert  it.  If  the  executive  decides  that  for  its 
thousands  of  employees  it  is  useful  to  have  a  classification  system  in 
order  to  determine  who  can  read  what  and  who  shouldn't  read  what, 
that  system  of  classification  should  not  be  used  to  deny  us  information 
which  is  essential  for  our  deliberations  until  we  ourselves  have  had  an 
opportunity  to  make  a  judgment  as  to  whether  that  classification  is 
valid  or  not.  That  is  what  we  have  failed  to  do,  I  think. 

Wo  simply  sat  around  and  accepted  the  decisions  of  the  executive. 
And  if  we  are  in  a  constitutional  crisis  with  regard  to  many  of  these 
issues,  impoundment  and  so  forth,  I  think  we  are  certainly  in  one  with 
respect  to  the  matter  of  executive  privilege  which  is  a  wholly  different 
issue  compared  to  the  one  that  I  was  involved  in  in  my  law  suit. 

Senator  Chiles.  In  the  joint  committee  that  you  recommended  for 
Congress  to  be  able  to  review  and  declassify,  should  there  be  some  ap- 
pellate process  for  that  ? 

JSIre.  Mink.  No;  I  believe  we  are  equally  capable  as  any  agents  or 
clerks  in  the  executive  to  make  the  determination  in  the  best  interest 
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of  this  country  in  terms  of  national  security.  If  anything,  we  are 
going  to  be  far  more  conservative  in  our  deliberations  because  we  have 
to  answer  directly  and  immediately  to  the  people  regarding  what 
choices  we  make. 

Senator  Chiles.  You  wouldn't  give  the  executive  any  appellate  re- 
view of  the  decisions  ? 

Mrs.  Mink.  No  ;  I  would  not,  because  that  would  damage  the  whole 
principle  of  equality.  I  would  rather  not  have  a  joint  committee  at 
all  and  simply  let  this  intolerable  system  continue.  But  if  we  are  to  es- 
tablish a  joint  committee,  then  it  ought  to  be  thoroughly  independent 
and  autonomous  to  make  these  decisions.  That  doesn't  qualify  the  right 
of  a  member  to  get  any  information.  I  think  any  10  members  ought 
to  be  able  to  get  all  information.  This  is  only  regarding  the  question  as 
to  whether  the  material  goes  into  the  area  of  national  security  or  for- 
eign policy  and  therefore  would  not  be  made  public. 

In  many  cases,  it  is  simply  a  question  of  time  limits.  It  is  not  the 
material  itself  but  it  is  only  whether  it  is  timely  for  it  to  be  released, 
and  cei-'tainly  these  questions  could  be  gone  into  by  the  committee. 
The  Executive  himself  has  issued  new  guidelines  saying  that  there 
should  be  mandatory  review  every  so  many  years  and  ultimate  dis- 
position in  10.  Our  people  would  argue  that  10  years  is  too  long.  I  do 
believe  that  we  are  equally  capable,  equally  concerned  about  the  future 
of  our  country,  equally  knowledgeable  about  the  delicacies  of  foreign 
relations  and  diplomatic  relations  and  national  defense  issues  to  make 
a  judgment  as  to  whether  the  issues  are  so  sensitive  that  the  American 
people  should  not  have  access  to  it. 

Senator  Chiles.  Well,  thank  you  very  much. 

Mrs.  Mink.  Thank  you  very  much  for  inviting  me  to  testify. 

Senator  Chiles.  We  will  recess  our  hearings  until  tomorrow  morn- 
ing at  10  o'clock. 

[Whereupon,  at  11 :30  a.m.,  the  subcommittee  recessed  to  reconvene 
at  10  a.m.,  Thursday,  May  10, 1973.] 
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U.S.   Senate,   Subcommittee  ox   Intergoverxmextal 
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TRATivE  Practice  axd  Procedure,  Committee  ox'  the 
Judiciary, 

Washington,  D.O. 

The  subcommittee  met.  pursuant  to  recess,  at  10:05  a.m.,  in  room 
3302,  Dirksen  Senate  Office  Building,  Senator  Sam  Ervin  presiding. 

Present :  Senator  Ervin. 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  director; 
Telma  P.  Moore,  executive  assistant ;  Walker  F.  Nolan,  Jr.,  counsel ; 
Joe  L.  Pecore.  assistant  counsel;  Philip  B.  Kurland  and  Arthur  S. 
Miller,  consultants.  Subcommittee  on  Separation  of  Powers. 

Senator  Ervix.  The  committee  will  come  to  order. 

Counsel  will  call  the  first  witness. 

STATEMENT    OF    CLARK    MOLLENHOFF,    WASHINGTON    BUREAU 
CHIEF,  DES  MOINES  REGISTER  AND  TRIBUNE 

Mr.  MoLLEX'HOFF.  Do  you  wish  to  swear  me? 

Senator  Ervix.  No. 

Mr.  MoLLEXHOFF.  I  liave  the  feeling  that  all  testimony  before  con- 
gressional committees  should  be  sworn,  but  if  you  will  give  me  a  pass, 
it  is  all  right. 

Senator  Ervix,  Well,  I  have  known  you  a  long  time  now,  and  you 
have  convinced  me  that  you  tell  the  truth. 

"Sir.  MoLLEXHOFF.  ^Iv.  Chairman :  Events  of  the  last  few  weeks  have 
demonstrated  more  clearly  than  any  complicated  legal  study  possibly 
could  the  full  evil  of  executive  privilege  as  a  justification  for  arbi- 
trary secrecy  practices  in  the  executive  branch. 

My  personal  experience  in  the  A.  Ernest  Fitzgerald  case  demon- 
strated to  me  how  such  arbitrary  secrecy  practices  could  have  been 
used  by  the  Air  Force  and  the  Nixon  White  House  to  hide  evidence 
of  the  crimes  committed  against  an  honest  man. 

You  recall  that  Fitzgerald,  an  Air  Force  cost  analyst,  was  fired  by 
the  Air  Force  after  he  testified  about  the  billion-dollar  cost  overruns 
on  the  C-5A  jet  transport.  The  decision  to  abolish  his  job  through  a 
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reduction  in  force  was  a  subterfuge  that  was  apparent  to  Senators, 
Congressmen,  and  editorial  writers.  Yet  the  Air  Force  Secretary  and 
his  minions  blandly  denied  it,  and  then  put  out  malicious  smear  stories 
that  Fitzgerald  was  really  a  bad  guy;  that  he  had  violated  security 
and  had  been  involved  in  some  vague  conflict  of  interest. 

The  smear  was  for  the  obvious  purpose  of  cooling  any  White  House, 
or  congressional  enthusiasm  for  an  in-depth  investigation  of  the  firing. 
Air  Force  officials  apparently  had  full  faith  that  the  Justice  Depart- 
ment and  the  Civil  Service  Commission  would  cooperate  in  their  con- 
spiracy to  end  Fitzgerald's  career  in  Government  by  foul  or  fair 
means. 

The  Air  Force  officials  declined  to  testify  at  a  Civil  Service  Com-, 
mission  hearing  concerning  their  conversation  with  the  "White  House 
in  connection  with  the  decision  to  fire  Fitzgerald.  They  claimed  some 
kind  of  a  vague  privilege  which  I  assume  was  executive  privilege  to 
refuse  to  testify. 

In  this  instance  key  documents  were  made  available  to  Fitzgerald 
that  established  the  pattern  of  Air  Force  activity  in  the  crucial  period 
and  that  the  President  and  other  key  White  House  officials  had  been 
notified  of  the  facts  relative  to  the  firing. 

All  of  this  information  on  Fitzgerald's  side  of  the  case  would  not 
have  been  available  to  him  if  the  communications  with  White  House 
personnel  had,  in  fact,  been  covered  by  an  executive  privilege. 

More  recently,  the  Watergate  affair  has  dramatically  demonstrated 
the  wide  range  of  crimes  that  could  go  unpunished  if  officials  of  the 
White  House  are  permitted  to  arbitrarily  bar  congressional  commit- 
tees and  the  courts  from  testimony  or  documents  simply  because  they 
involve  White  House  communications  with  others  in  the  executive 
branch. 

In  the  Watergate  case  there  was  evidence  of  obstruction  of  justice 
for  months  while  the  President  and  the  White  House  spokesman  issued 
broad  denials  of  any  "Wliite  House  personnel  participating  in  the. 
burglary,  the  bugging,  or  the  general  conspiracy. 

If  we  are  able  to  believe  what  President  Nixon  tells  us  of  his  lack 
of  knowledge  of  the  burglary,  the  bugging,  or  the  coverup,  then  we 
must  assume  that  President  Nixon  was  indeed  the  greatest  victim  of 
the  executive  privilege  shield  that  he  had  tried  to  pull  around  his 
White  House.  If  he  did  not  know  what  his  aides  were  doing,  it  was 
because  they  lied  to  him,  with  false  confidence  in  their  power  to  use 
him  and  his  good  name  to  cover  up  their  sordid  obstruction  of  justice^ 
bribery,  perjury,  and  falsification  of  documents. 

If  the  President  is  accurate  in  stating  that  he  did  not  know  about 
the  coverup,  he  should  be  appalled  that  his  aides  misled  him  with  lies 
or  deceptions.  ]Mr.  Nixon  should  be  thoroughly  disgusted  with  the 
situation  that  this  evil  secrecy  doctrine  has  created  for  him. 

President  Nixon  should  realize  that  he  is  the  greatest  victim  of  the 
sinister  executive  privilege  claims  that  he  and  his  administration  have 
been  disseminating.  If  John  W.  Dean  III  and  his  other  aides  had  not 
been  so  confident  that  they  would  be  shielded  from  telling  the  truth 
to  Congress,  or  even  making  an  appearance  before  a  committee,  they 
might  have  been  more  forthright  at  any  earlier  date  in  their  communi- 
cations with  the  President. 
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Now,  according  to  the  picture  as  presented  to  us  by  the  President, 
some  of  his  most  trusted  assistants  were  scheming  together  to  keep 
him  from  learning  what  they  had  done.  The  fact  that  they  believed 
they  could  avoid  producing  documents  for  Congress  or  the  courts,  and 
also  avoid  testimony  under  oath,  would  surely  have  made  them  more 
bold  in  this  obstruction  of  justice  and  the  multitudinous  other  crimes 
that  were  a  part  of  the  overall  coverup. 

There  is  no  law  that  sustains  executive  privilege,  and  Congress 
should  make  no  law  that  recognizes  this  privilege,  even  in  a  limited 
sense.  There  are  no  Supreme  Court  cases  that  sustain  the  broad  execu- 
tive privilege  claims  that  the  administration  is  asserting. 

There  is  no  logic  that  can  sustain  executive  piivilege  in  a  democracy, 
for  to  permit  the  President  or  the  executive  branch  to  have  such  au- 
thority to  refuse  to  testifv  or  produce  records  is  to  accept  the  fact 
that  there  is  no  accountability  to  Congress  or  the  people. 

The  Fitzgerald  case  demonstrates  the  extreme  evil  that  executive 
privilege  can  be  in  hiding  relevant  facts  from  the  public  in  an  Air 
Force  conspiracy  to  destroy  a  truthful  witness. 

I  might  note  here  that  I  think  the  Fitzgerald  case  is  quite  significant 
in  connection  with  the  nomination  of  Elliot  Richardson.  From  the  first 
of  this  year  Elliot  Richardson  has  had  a  direct  responsibility  in  connec- 
tion with  the  Fitzgerald  case.  As  the  Defense  Secretary  he  has  had  the 
overall  view  that  includes  the  Air  Force.  It  is  possible  that  the  Defense 
Secretary'  might  have  been  unknoAving  about  the  details  of  the  injus- 
tices of  this  case  up  until  sometime  in  February.  But  from  February 
on,  there  was  absolutely  no  reason  for  the  administration — and  that 
includes  Ron  Ziegler,  the  President,  and  Mr.  Richardson — to  be  un- 
aware of  the  facts.  Richardson  would  be  kept  advised  of  eveiything 
in  the  Defense  Department,  at  least  routinely,  and  in  that  respect 
would  be  at  least  routinely  responsible  for  a  coverup  of  the  Fitzgerald 
case. 

I  know  from  my  own  personal  knowledge  that  the  President  and 
Ron  Ziegler  and  John  Dean  were  apprised  of  all  the  material  facts  in 
the  Fitzgerald  case  at  sometime  in  mid-February.  I  wrote  a  letter  on 
February  13  to  the  President  which  was  hand  delivered  to  Ron  Ziegler, 
which  Ziegler  assured  me  he  hand  delivered  to  the  President.  I  got  the 
response  from  Dean,  who  in  conversations  indicated  that  the  Presi- 
dent had  seen  it. 

I  heard  from  both  Dean  and  Ziegler  that  the  President  had  seen  it. 

I  was  told  by  Dean  that  he  was  going  to  get  this  thing  straightened 
out.  He  had  a  few  problems  of  his  own  during  that  period  of  time  and 
I  guess  he  can  be  excused  for  not  giving  full  attention  to  the  Fitz- 
gerald coverup. 

Mr.  Richardson,  at  the  time  stories  were  written  about  my  appear- 
ance before  the  Civil  Service  Commission,  had  an  affirmative  respon- 
sibility to  look  into  this  and  to  find  out  what  the  conspiracy  was  be- 
cause I  stated  very  clearly,  and  it  was  very  clearly  reported,  that 
there  was  a  coverup  by  the  Air  Force  undoi-  his  jurisdiction. 

Richardson  did  not  follow  through  on  it.  I  have  been  unable  to 
get  any  answer  from  the  White  House  on  this  in  the  last  weeks.  I  have 
taken  it  up  personally  with  Ron  Ziegler.  that  monument  of  noninfor- 
mation  at  the  White  House.  He  informed  me  vesterdav  that  I  would 
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receive  a  call  from  Jerry  Friedheim  at  the  Defense  Department.  I  have 
received  no  call  to  this  date. 

I  have  insisted  that  they  give  me  their  explanations  in  writing. 

I  submit  for  the  record  at  this  point  an  article  that  I  did  on 
another  case  that  is  in  Mr.  Richardson's  jurisdiction.  I  go  into  these 
matters  simply  because  they  are  tied  so  much  to  the  problems  of  execu- 
tive privilege  which  is  the  overall  basis  for  coverup  in  the  adminis- 
tration. It  is  the  ultimate  device,  where  you  don't  have  to  use  national 
security ;  you  don't  have  to  use  any  specific  law.  You  just  say  the  Presi- 
dent has  decided  that  these  papers,  this  testimony,  will  not  be  made 
available  to  Congress. 

[See  "Mollenhoff  Exhibit,"  Appendix,  Volume  III  of  these  hear- 
ings. Executive  Privilege,  Part  6,  Miscellaneous  Background.] 

Senator  Ervin.  Sometimes  I  think  that  a  proper  name  for  executive 
privilege  would  be  the  executive  fifth  amendment. 

Mr.  Mollenhoff.  That  is  the  conclusion  I  have  come  to  and  I  have 
been  dealing  with  this  problem  over  a  period  of  the  last  20  years. 
I  must  say  that  I  have  been  surprised  at  President  Nixon,  because 
I  talked  with  him  about  this  specific  problem  before  he  was  elected, 
and  then  after  he  was  elected.  I  thought  he  had  a  comprehension  of  how 
the  executive  privilege  device  was  actually  a  disservice  to  the  Presi- 
dent. Frequently  it  keeps  the  President  from  knowing  the  worst  facts 
about  his  administration  until  it  is  too  late.  The  Watergate  is  one  of 
these  examples,  if  we  are  to  believe  President  Nixon's  present  version. 
I  am  not  sure  about  that  yet. 

I  might  read  a  paragraph  from  the  letter  to  the  President  of  Febru- 
ary 13, 1973,  dealing  with  the  Fitzgerald  case. 

The  unconscionable  Air  Force  cover-up  of  the  Fitzgerald  case  is  another  argu- 
ment for  a  maximum  of  open  government  and  a  minimum  of  secrecy  in  govern- 
ment proceedings.  As  you  know,  I  disagree  with  your  present  posture  on  executive 
privilege  and  will  not  avail  myself  of  it  under  any  circumstances.  It  is  a  dis- 
service to  the  President  more  than  anyone  else,  because  he  is  usually  the  one 
most  in  the  dark  about  the  petty  and  dishonest  activities  of  his  subordinates  who 
control  the  flow  of  information  to  the  President. 

That  was  written  February  13.  President  Nixon  did  not  heed  that 
warning  at  that  stage  and  apparently  awakened  sometime  in  April  to 
the  fact  that  he  had  a  problem. 

I  noted  at  that  time  that : 

I  am  in  good  company  in  my  view  on  executive  privilege,  for  it  was  expounded 
forcefully  and  eloquently  by  Richard  M.  Nixon  as  a  Congressman  and  a  Senator 
who  was  aggressively  impatient  to  expose  the  spoils  of  democracy. 

I  had  quoted  to  Mr.  Ron  Ziegler  earlier  Mr.  Nixon's  statement  in 
1948  when  he  was  involved  in  investigation  of  the  loyalty  program  in 
Truman's  administration.  Representative  Nixon  denounced  executive 
privilege  on  the  House  floor,  saying : 

This  cannot  stand  from  a  constitutional  standpoint  because  had  this  arbitrary 
secrecy  been  permitted  to  prevail,  the  Teapot  Dome  scandals  could  have  been 
covered  up,  the  Bennett  Meyers  scandals  could  have  been  covered  up. 

He  indicated  some  comprehension  of  the  problem. 

I  don't  know  when  the  President  got  off  the  track  but  it  was  some- 
time after  I  left  the  ^Vliite  House. 

Senator  Ervin.  According  to  the  letter  written  by  John  W.  Dean, 
as  the  President's  counsel,  a  year  before  the  Judiciary  Committee  hear- 
ings on  the  Gray  nomination,  Mr.  Dean  said  it  was  not  a  privilege 


379 

existing  in  all  cases  and  no  President  ever  claimed  it  and  President 
Xixon  didn't  claim  it. 

Mr.  MoLrj:xHorr.  I  think  this  has  been  a  developing  doctrine  as  the 
problems  of  the  Watergate  have  expanded  their  needs  for  executive 
privilege. 

I  thought  it  was  rather  inconsistent  and  a  conflict  of  interest — the 
fact  that  John  Dean  was  drawing  up  the  legal  papers  on  executive 
privilege  for  the  President  when  at  the  same  time,  as  it  now  comes  out, 
he  was  involved  as  the  master  worlmian.  probably  not  the  mastermind, 
in  the  White  House  coverup  of  the  Watergate  affair. 

Senator  Er\^n.  I  think  the  first  time  that  they  invoked  the  executive 
privilege  as  an  absolute  bar  to  compel  the  testimony  of  any  White 
House  aid  was  when  the  Judiciary  Committee  asked  for  the  testimony 
of  Peter  Flanigan. 

Mr.  MoLLEXHOFF.  I  recall  that  and  wrote  a  column  on  it.  I  was  view- 
ing it  with  alarm  that  the  committee  had  made  a  compromise  in  that 
particular  case  to  permit  onh^  limited  questioning  of  Flanigan.  In 
March  of  1070,  while  I  was  in  the  Wliite  House,  the  problem  of  the 
Tenneco  Tanker  affair  came  up.  There  was  a  decision  that  would  have 
given  a  windfall  profit  of  something  like  $3  million  to  a  firm  in  which 
Flanigan  had  been  a  participant  only  a  matter  of  days  before  the 
decision  took  place. 

I  recall  in  that  paiticular  case.  Peter  Flanigan  had  complete  confi- 
dence that  he  Avould  not  liave  to  testify  before  the  Senate  Commerce 
Committee  or  the  House  Commerce  Committee  because  he  had  an  exec- 
utive privilege  that  covered  everything  he  did.  regardless  of  whether 
the  President  knew  about  it. 

I  pointed  out  the  dangers  of  the  doctrine  at  that  time  to  a  large 
group  that  included  Flanigan,  John  Ehrlichman,  Haldeman,  and 
Bryce  Harlow.  I  told  them  that  even  if  they  asserted  executive  privi- 
lege, it  could  not  prevail  because  in  the  end  executive  privilege  has  no 
legal  basis.  It  is  only  as  good  as  whatever  the  political  force  you  have 
on  your  side.  If  you  are  wrong  on  the  facts  and  the  general  political 
situation,  you  can't  get  by  with  it. 

In  the  ITT  case,  they  were  wrong  on  the  facts.  They  were  wrong 
in  the  general  political  situation,  but  they  halfway  got  by  with  it  be- 
cause Mr.  Flanigan  came  up  and  did  not  have  to  answer  all  the 
questions. 

I  am  still  rather  curious  to  know  what  the  answers  to  some  of  those 
questions  in  the  ITT  matter  might  be. 

Wlien  I  was  in  the  White  House  I  took  my  book  (Washington 
Coverup)  around  to  miscellaneous  people  and  urged  them  to  read  it. 
I  had  some  conversations  about  this  with  Jeb  Magruder  when  he 
was  detailed  by  Haldeman  to  take  administrative  charge  of  Klein's 
shop. 

I  went  in  to  see  Magruder  because  he  obviously  didn't  know  any- 
thing about  the  communications  business;  he  had  been  in  advertising 
and  that  kind  of  hokum. 

I  talked  to  him  about  responsible  government  accounting  and  the 
principle  of  executive  privilege  and  I  gave  him  a  copy  of  "Washing- 
ton Coverup."  I  remember  I  endorsed  the  book  to  him — signed  it.  I 
don't  remember  what  I  signed  or  what  I  told  him.  but  I  am  sure  if  he 
heeded  the  advice,  he  wouldn't  be  in  the  trouble  he  is  in  today. 

97-414—73 25 


380 

Senator  Ervin.  I  don't  know  anybody  that  lias  fought  harder  for 
open  government,  than  j'oii  have,  and  that  goes  back  a  long  way,  since 
I  first  knew  you. 

Mr.  MoLLEXHOFF.  It  goes  back  a  long  way  now. 

I  must  say,  concerning  executive  privilege,  the  "Watergate  matter 
may  be  a  blessing  in  disguise.  The  fig^it  for  open  government  was  very 
difficult  for  a  long  period  of  time.  In  the  mid  fifties,  this  was  particu- 
larly true.  When  the  Eisenhower  administration  was  involved,  it  was 
difficult  to  sell  any  real  concern  about  a  dictatorship.  It  was  hard  to 
imagine  President  Eisenhower  as  a  dictator. 

Senator  Ervik.  In  that  capacity,  he  would  be  a  benevolent  dictator, 
at  the  wor'st,  I  think. 

Mr.  MoLiJKNHOFF.  I  recall  I  testified  before  the  Moss  subcommittee 
in  1955  on  this  subject,  and  I  think  I  was  the  first  one  to  really  draw 
attention  to  the  potential  in  executive  privilege. 

I  remember  at  that  time,  that  I  warned  that  you  shouldn't  trust  a 
good  man  with  powers  that  you  would  not  want  a  bad  man  to  have; 
and  that  good  men  with  good  intentions  can  be  destroyed  bj^  power. 

I  am  inclined  to  think  that  that  is  what  has  happened  in  the  pres- 
ent case. 

Most  of  these  young  men  over  in  the  White  House  were  quite  intel- 
ligent young  men.  industrious,  energetic  and  bright,  but  they  were 
misled  by  the  false  security  of  belieA'ing  that  anything  and  every- 
thing they  did  could  be  kept  secret. 

Haldeman  and  Ehrlichman  are  really  the  men  who  are  responsible 
for  this  because  they  were  obsessed  with  the  need  for  secrecy.  I  can 
see  now,  with  Watergate  unfolding,  why  they  were  probably  obsessed 
with  it.  I  am  not  sure  they  were  engaged  in  this  kind  of  questionable 
activity  during  the  time  I  was  at  the  White  House. 

In  fact,  I  was  supposed  to  keep  them  out  of  this  kind  of  activity,  so 
I  hope  they  wei'en't. 

Senator  EKVT>f.  Well.  I  am  sure  if  they  heeded  you,  they  would  not 
have  engaged  in  such  activity.  As  I  I'ecall  the  Fitzgerald  case,  there 
was  a  hearing  before  the  Civil  Service  Commission,  and  Fitzgerald 
claimed  that  his  job  had  been  unlawfully  abolished;  isn't  that  true  I 

!Mr.  MoLLENiioFF.  That  is  correct. 

Senator  Ervix.  And  the  hearing  examiner  refused  to  allow,  or  at 
least  to  compel,  the  witnesses  who  had  knowledge  of  the  matter  to 
testify. 

Mr.  MoLLKxnoFF.  That  is  correct.  The.  hearing  examiner  granted 
whatever  privuege  it  was.  - 

I  might  say — and  I  can  say  this  in  testimony  here  because  I  have 
said  it  to  his  face  and  I  said  it  to  his  face  in  the  hearings — Herman 
Staiman  is  a  biased  hearing  examiner.  Pie  is  in  the  pocket  of  the  Air 
Force.  Tins  is  demonsti-ated  by  the  fact  that  initially,  he  was  insisting 
that  the  Civil  Service  Commission  go  forward  with  a  secret  hearing. 

Now,  this  was  a  secret  hearing  in  a  situation  where  Fitzgerald 
wanted  an  open  hearing.  The  Air  Force  wanted  a  closed  hearing. 

There  are  no  provisions  for  closed  hearings,  but  the  hearings  are 
closed  for  the  benefit  of  the  emjjloyee  when  there  are  circumstances 
that  he  might  want  to  keep  out  of  the  public  domain. 

There  is  no  reason  why  the  Air  Force,  as  the  Government  agency, 
should  be  protected  from  coming  forth  with  its  case  when  the  einplo3'ee 
wishes  it  in  the  public  (Idiihih. 
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Herman  Staniin  ruled  that  it  was  propei-  to  liave  a  closed  hearin.ir. 

Jiidofe  William  Bryant,  in  the  District  Court,  disagreed  and  said  the 
due  process  required  tliat  there  be  an  open  hearing. 

Then  the  Civil  Service  Commission  and  the  Justice  Department — 
I  can  never  understand  why  the  Justice  Department  took  pait  in  this 
effort  to  cover  up  the  hearings  and  hold  them  secret — appealed  to  the 
appeals  court. 

The  appeals  court,  in  a  unanimous  decision,  said  it  had  to  be  an  open 
hearing.  This  was  a  unanimous  decision  that  included  Judge  Tamm, 
who  was  a  conservative;  Judge  Dave  Bazelon,  who  is  a  liberal;  and 
Judge  Bernita  Matthews,  senior  judge,  retired. 

But  this  demonstrated  to  me  that  Chairman  Hampton  of  the  Civil 
Service  Commission  and  the  hearing  examine!-  had  no  real  coiu-ept 
of  the  meaning  of  due  process  for  Government  employees.  They  en- 
visioned themselves  as  an  instrumentality  for  the  enforcement  of  what- 
ever the  Government  agencies  wanted  done. 

In  this  case  it  was  tlie  Air  Force  that  wanted  to  ci'ush  Fitzgei'ald, 
wanted  to  punish  him.  and  tlie  Civil  Seiwice  Commission  was  going 
along. 

"When  the  hearings  were  held  out  in  the  o]:)en,  it  became  apparent 
why  tlie  Air  Force  wanted  closed  heai'ings.  They  had  no  case.  They 
had  been  around  spreading  stories  that  Fitzgerald  was  involved  in 
some  security  violation.  They  had  also  been  spT-eading  stories,  as  late  as 
November  of  1960,  that  he  had  some  conflict  of  interest. 

Their  own  investigation  records  show  that  some  Air  Force  officials 
had  raised  questions  abouta  securit}'  violation  by  Fitzgt^j-ald  in  giving 
Proxmire's  committee  information  about  the  *C-5Ar^and  that  there 
Iwd  been  a  question  of  conflir-t  of  interest  raised  against  Fitzgerald. 
That  was  in  May  and  June  of  1969. 

The  Office  of  Special  Investigations  of  the  Air  Force,  headed  by 
General  Cappucci.  had  gone  into  that  despite  the  fact  they  were  vague, 
genei-al  charges  and  had  washed  them  completely  out  by  August  of 
that  year.  Yet,  Air  Secretary  Seamans  and  Schedler.  his  deputy  assist- 
ant, and  a  Colonel  Pewitt,  were  indicating  in  October  and  Xoveinl)er 
that  there  was  something  bad  in  Fitzgerald's  record.  When  I  ques- 
tioned them  about  Fitzgerald's  record,  they  were  very  vague  and  they 
didn't  want  to  tell  me. 

AVell,  as  the  facts  became  known,  there  wasn't  anything  in  their 
records.  They  were  using  this  whispering  smear  technique  to  destroy 
Fitzgerald  and  tliat  is  particularly  bad  when  it  is  done  by  Government 
ofiicials  acting  in  their  capacity  as  Government  officials. 

Senator  Ervix.  Is  it  fair  to  say  that  Fitzgerald  had  to  deal  with  a 
public  official,  namely,  a  vSenator,  that  he  had  to  show  inefficiency  in 
the  duties  of  cai'rvino; 

]Mr.  MoLLKXTTorr.  Inefficiency'  that  cost  the  Amei-ican  taxpayers 
something  like  ^1  billion,  and  that  is  not  a  small  amount  even  in'tliis 
day  and  age. 

Senator  Einix.  From  your  expei-ience  as  a  journalist,  do  you  not 
entertain  the  opinion  that  about  the  only  way  that  the  i)ublic  can  hnvn 
that  its  Government  i.s  guilty  of  coi'ruption'or  inefficiency  is  thi-ouirh 
informatioji^  supplied  by  the  people  on  the  inside  of  the  Govenmient 
who  lune  personal  kiiowledge  of  these  matters? 

Mr.  MoLLKMioFF.  That  is  the  only  way  that  it  is  possible  to  expose 
wrongdoing  and  corruption  in  Government. 
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I  have  watched  this  here  in  Washington  since  the  1950's.  Tax 
scandals  of  the  Truman  administration  were  not  known  by  Mr.  Tru- 
man initially.  The  scandals  were  in  fact  going  on  and  there  were  many 
people  in  the  Congress — Senator  Williams  would  have  been  one  of 
the  leaders  in  that  particular  hivestigation — who  knew  about  this. 

But  the  secrecy  at  the  Internal  Revenue  Service  in  the  handling  of 
tax  matters  was  one  of  the  things  that  kept  the  public  and  the  press, 
and  the  President  in  that  case,  from  knowing  about  it. 

I  thought  that  after  that  experience  all  Presidents  would  see  that 
such  secrecy  was  self-defeating — that  their  own  aides  would  keep 
things  from  them.  Yet  President  Eisenhower  came  along  and  he 
was  unaware  of  the  basic  conflicts  of  interest  in  the  Dixon- Yates  case 
until  I  raised  it  at  the  press  conference  and  pushed  through  on  two  or 
three  questions  that  made  him  very  angry  at  the  time. 

President  Eisenhower  found  out,  within  a  matter  of  2  or  3  days,  that 
Adolph  Wenzell  was  in  a  conflict  of  interest  position.  Wenzell  was  a 
vice  president  of  the  First  Boston  Corp.,  and  he  was  also  serving  in 
the  Government  on  the  same  project  as  an  adviser  to  the  Bureau  of 
the  Budget  and  the  Atomic  Energy  Commission.  This  was  unknown 
to  President  Eisenhower  when  it  was  brought  up  in  the  press  confer- 
ence in  July  of  1954. 

Later,  there  was  the  Adams-Goldfine  case,  where  various  contacts 
were  made  by  Adams  for  Goldfine  at  SEC  and  the  Federal  Trade 
Commission. 

President  Eisenhower  was  unaware  of  this  because  of  the  secrecy 
in  the  administration.  The  first  efforts  of  a  congressional  committee 
to  look  into  the  matter  were  stopped  by  use  of  executive  privilesre. 

In  that  case  it  was  an  extension  of  executive  privilege  to  the  in- 
dependent regulatory  agencies.  I  can  recall  some  of  the  legal  scholars 
at  that  time  were  appalled  by  this  concept.  I  remember  that  Senator 
Hennings  was  one  of  those  concerned  about  it.  In  fact,  he  took  Attorney 
General  Bill  Rogers  over  the  coals  at  the  committee  hearing. 

I  had  some  comment  on  that  in  my  book,  which  demonstrates  that 
Bill  Rogers,  who  is  now,  of  course  sitting  peacefully  by  up  at  State, 
was  really  the  father  of  the  executive  privilege  doctrine  as  we  know  it 
today.  In  testimony  before  the  Hennings  committee  in  1958,  Rogers 
set  out  a  pattern  that  Avas  little  less  than  what  Kleindienst  was  talk- 
ing about  in  April, 

It  was  just  as  absurd  and  just  as  far-reaching — that  the  President 
has  the  power  to  withold  all  information  from  the  Congress  at  any 
point. 

Senator  Ervix.  Well,  isn't  the  claim  of  executive  privilege  a  direct 
decendant  of  the  old  common  law  theory  that  the  king  could  do  no 
wrong  and  was  not  answerable  for  his  conduct  ? 

]\Ir.  MoLLENHorr.  That  point  was  made  in  some  of  the  early  studies 
by  the  Moss  committee  on  this  subject  in  the  mid-1950's.  The  only  thing 
that  there  is  to  support  the  whole  theory  is  various  Attomevs  Gen- 
erals' opinions  over  the  years,  which  really  are  no  more  than  the 
king's  lawyer  saying  the  king  is  all-powerful  and  can  do  no  wrong. 
That  is  hardly  a  sound   government  doctrinp  for  democracy. 

Senator  Ervin.  Isn't  it  true  that  if  our  institutions  of  Government 
are  to  function  in  an  honest  and  efficient  manner,  the  country  requires 
the  full  and  free  flow  of  information  concerning  Government  activi- 
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ties  ?  Anything-  which  tends  to  prevent  the  public  from  learning  about 
Government  activities  of  a  corrupt  or  ineiiicient  nature  is  absolutely 
detrimental  to  the  best  interests  of  this  Nation,  is  it  not  ? 

Mr.  MoLLEXHOFF.  Thoroughly  contrary  to  the  whole  doctrine  of 
fair  play,  which  is  really  the  basis  of  operational  democracy.  We  have 
to  have  a  Government  that  at  least  in  theory  tries  to  arrive  at  fair 
decisions  for  all  the  people  in  all  of  the  agencies. 

When  it  operates  other  than  that,  there  is  a  tendency  by  the  agency 
heads  to  Avant  to  cover  up  their  own  tracks,  their  own  involvement, 
and  thus  it  will  always  be.  One  has  to  protect  against  it  by  providing 
for  acc:)U)itability  to  the  Congress.  Every  time  that  Congress  is 
stopped,  the  public  is  stopped. 

I  have  total  faith  in  the  fact  that  a  Congress  or  a  congressional  com- 
mittee that  is  peoj)led  by  Members  from  the  liberal  to  the  conservative 
spheres  will  ask  the  questions  that  I  Avould  ask,  or  tliat  anyone  else 
with  any  differing  political  belief  might  ask,  of  the  witnesses  before 
the  committee.  Eventually  they  will  get  to  the  truth. 

My  concern  has  been  for  the  lack  of  courage  on  the  part  of  congres- 
sional committee  chairmen  and  the  lack  of  knowledge  by  committee 
chairmen  of  their  own  important  role  in  these  matters. 

Your  position  relative  to  the  Watergate  matter  recently  has  been 
really  the  best,  strongest,  most  di-amatic  thing  that  could  happen. 

John  Moss  and  Senator  Estes  Kefauver  arc  others  who  have  had 
a  deep  understanding  of  this  problem. 

Senator  ^IcClellan  has  a  great  understanding  of  it  and  Senator 
Morse  vrould  have  been  among  others  of  the  Senate  who  have  had  a 
great  understandiTig  of  this. 

Too  often,  the  committee  chairmen  get  into  relationships  with  the 
agencies  that  they  are  supposed  to  police,  or  their  staff  members  do, 
wliich  hinder  tlieir  doing  an  adequate  job  in  insisting  upon  accounta- 
bility from  the  agencies. 

There  are  all  types  of  interesting  arrangements  that  take  place  to 
accomniodnte  both  sides  and  it  does  make  the  work  easier.  But  there 
is  a  natural  adversary  relationship  that  should  exist  between  Congress 
and  the  agencies  that  it  polices,  and  it  cannot  become  a  cozy  relation- 
ship under  any  circvmistances. 

Senator  Ervtx.  One  more  question  about  the  Fitzgerald  matter: 
Wliat  eventually  happened  to  Fitzgerald? 

Mr.  MoLLEXTTOFF.  At  the  present  time,  his  hearing  has  been  con- 
cluded and  it  will  be  before  Staiman  for  a  decision.  I  have  some  doubts 
about  how  objective  Staiman  will  be  on  this. 

I  figure  Staiman  has  about  as  much  chance  of  being  objective  as 
Elliot  Richardson  has  a  chance  of  being  objective,  and  I  don't  think, 
examining  tlie  record,  there  is  very  much  chance. 

Senator  Er\7x.  There  are  two  other  experts  of  the  Government  with 
about  the  same  chance  of  Fitzgerald,  as  I  luiderstand,  one  foi-  ro[)ort- 
ing  larceny  of  considerable  amounts  of  petroleum  in  Vietnam,  who 
after  a  ruling,  was  eventually  restored  to  position. 

Mr.  Moi^Li^xFiOFF.  It  seems  to  vau  that,  in  nearly  every  year  that 
goes  by,  that  there  is  some  public  servant  who  merely  does  his  proper 
job  by  putting  the  finger  on  corruption  or  mismanagement  and  report- 
ing it  either  to  the  GAO  or  to  the  Congress,  with,  the  result  that  he 
gets  fired  or  demoted  and  the. scoundrels  get  promoted.  Tlie  worst 
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nHce  for  this  type  of  activity  has  been  the  State  Department  which 
wis  micTer  Elliot  Richardson.  The  worst  case  is  probably  the  Hemen- 
u^S  case  where  you  had  a  brilliant  foreign  service  officer  whose  record 
fs    probably    without    parallel    from    the    standpoint    of    academic 

"''HrwT^-aduated  near  the  top  of  his  class  at  Annapolis  aaidwa^  a 
Ehodes  Scholar.  But  he  ran  afoul  of  some  superiors  at  the  State  De- 
pai?nS^^  in  the  sixties  and  from  that  time  on,  he  didnt 

""  Now  ^this  was  a  man  who  had  a  fluency  in  Russian  and  German.  He 
was  almost  bilingual  in  those  two  languages,  but  he  also  had  some 

^'xhiJman  wafieing  selected  out  in  the  last  days  of  the  Johnson 
adminisSon  He  appealed  to  Secretary  Rogers  and  the  matter  was 

handled  by  Elliot  Richardson.  i.;fi.,+i.,n  c^i  rprords 

Now,  in  this  particular  case  there  had  been  falsification  of  records, 
somewhat  like  the  Watergate,  perjury,  condonation  of  perjury,  a  whole 
Sern  of  f  als  fications.  I  was  at  the  White  House  when  this  thing 
first  came  up  and  ^Ir.  Hemenwav  came  over  to  see  me  and  he  made  a 
pr^^Xtion  of  his  case  to  me  and  I  could  see  that  it  represented  some 

""'"fmlot  accept  his  self-serving  declarations  at  that  time.  I  merely 
mode  note  of  them  and  got  in  touch  with  Richardson  s  office  at  St^te. 
"  Rfclwdson  said  he  wSuld  handle  it.  He^turned  it  over  to  Jonathan 
Moore  his  "Man  Friday,"  who  followed  him  to  HEW  and  tnen 
?o  ?he  Defense  Departm^Jnt.  We  can  expect  the  same  standard  of 
operation!  I  am  sure  he  will  follow  Richardson  to  the  Justice  Depart- 

"li  tll'fasl^rwas  a  thoroughly  ineffective  investigation. 

Jonathan  Moore  paid  no  attention  ^otlie  basic  serious  cw^^^^ 
were  oresented  in  the  Hememoay  case.  He  turned  it  over  to  the  same 
s^oundS  in  th^  State  Department  who  had  initially  been  mvoh^d 
iXm  n.  Hem^^^^^  to  get  rid  of  him.  So  the  case  comes  up  after 
they  had  investigated  it,  Ind  they  said  that  they  were  all  right- 
that  they  hadn't  made  any  mistakes.  Then  Jonathan  Moore  says  it  is 
OK"  and  Elliot  Richardson  stamps  approval  on  it. 

Then  much  to  Mr.  RichardspU  disgust  Hemenway  made  ^^^^^^^ 
of  the  matter,  and  over  a  period  of  months  f^rS^f^^*^^ J^,^ /^^i^ 
hearing  on  a  foreign  service  discharge  m  the  history  of  the  fetate 

^'^n  tS^'p'rocess  of  that  hearing  Hemenway  established  to  the  satiV 
faction  of  the  three-man  board  that  there  was,  m  fact,  .falsification 
of  records.  There  was  misrepresentation  and  P.^^^^^^,  \^  .^^J^  ^^^^ 
against  Hemenway  and  the  unanimous  board  decismntatedA^^^^ 
State  Department  should  purge  its  records  of  all  of  this  mismtorma 

%tl  ^hl'dS^fi'Sir^^^^^^  bad  left.  He  was 

at  HEW.1t  was  a  findin^hat,.  in  ^-t,  Richardson  was  yong^n 
rubberstamping  the  administrative  decision  and  had  not  done  his 
iob  thoroughly  in  uncovering  the  coverup. 

^  It  was  almost  identical  to  the  kind  of  situation  J^.^^Z^XYe^^^; 
Watero-ate  where  there  is  obviously  a  coverup  and  it  would  be  Mr. 
RiSson's  responsibility  to  dig  into  it  with  independence  and 
courage. 
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I  do  not  find  that  independence  and  courao^e  present  in  the  manner 
in  which  Richardson  handled  the  Ilemeiway  case.  In  fact,  I  o;ave  np 
on  the  State  Department  and  had  some  conversations  with  Laird's 
office.  The  Defense  Department  hired  Hemenway  despite  the  fact 
tliat  the  State  Department  was  fiiinir  him. 

Mi-.  Hemenway  was  employed  at  the  Defense  Department  in  a  very 
responsible  position  at  a  very  hi<rh  level  under  Mr.  Laiirin  Kniitson. 
He  was  2ettin<r  alonjr  fine  nntil  thev  decided  to  switch  the  Secretary 
of  Defense.  T\nien  Laird  ste]:)ped  out.  it  was  the  death  knell  for  Hemen- 
way's  job.  Tvichardson  didn't  approve  of  him  and  sent  Jonathan 
Moore  over  to  Defense  before  he  got  there  to  handle  the  job  of  firinsr 
Hemenway. 

Well.  Jonathan  ]Mooi-e  fouled  it  up  twice.  Lie  fired  Hemenway  and 
he  got  notice  he  was  fired  but  there  were  technical  problems.  Then 
they  gave  him  another  notice.  They  thought  they  had  it  real  good  on 
that  one.  They  fouled  it  up  again,  but  they  finally  got  Hemenway 
fired  the  third  time. 

In  his  etforts  to  find  out  what  was  behind  the  firing.  Hemenway 
had  conversations  with  Peter  O'Donnell  and  with  ]Mr.  Clements,  the 
No.  2  man  in  the  Defense  Department.  He  was  informed  that  he  was 
not  being  retained  and  couldn't  be  retained  because  he  was  persona 
non  ofrata  withlNIr.  Richardson. 

"Well,  that  case  hardly  is  a  case  that  demonstrates  that  Richardson 
is  a  pillar  of  integrity  and  a  man  who  pays  attention  to  the  facts, 
aside  from  the  facts  that  weigh  in  his  favor. 

Senator  ER^^x.  I  have  been  interested  in  the  question  of  executive 
privilege  for  some  time.  The  Subcommittee  on  Separation  of  Powers 
condTicted  hearings  on  the  subject  in  1971,  the  record  of  which  ran 
to  (135  pages. 

I  have  been  trying  to  figure  out  in  my  own  mind  whether  there 
is  anv  basis  for  a  power  of  the  President  to  keep  a  matter  secret, 
whether  such  a  thing  is  necessary  to  efficient  government.  It  does  seem 
to  me  tliat  it  is  in  the  public  interest  to  have  the  President  receiving 
iminhil)ited  and  full  ndvice  from  an  adviser  and  to  have  the  adviser 
pi'otected  against  the  divulgence  of  the  advice  he  has  given  the  Presi- 
dent because  if  he  is  going  to  have  some  fool  advice  headlined  in  the 
newspaper  or  by  the  broadcast  media,  he  is  going  to  hold  back  and 
restraiii  himself  in  giving  honest  advice  if  it  appears  that  some  others 
may  characterize  it  as  foolish. 

So.  I  haA'e  come  up  with  this  formula;  the  President  should  be 
entitled  to  keep  secret,  confidential  communications  between  him  and 
his  adviser,  oi-  even  among  his  advisers  which  are  had  for  the  purpose 
of  assisting  the  President  to  perform  in  a  lawful  manner  some  official 
obligation  imposed  upon  him  by  the  Constitution  or  the  laws  of 
the  United  States. 

Under  my  theory,  executive  privilege  cannot  be  invoked  to  conceal 
the  doing  of  any  unlawful  or  wrongful  acts  because  there  is  nothing 
in  the  Constitution  or  the  laws  of  the  United  States  which  makes  it  an 
official  act  of  the  President  to  commit  unlawful  or  wrongful  acts; 
and  also  the  privilege  cannot  be  invoked  to  cover  political  activities, 
because  seeking  reelection  to  an  office  does  not  constitute  an  official  act 
of  the  President  imder  the  constitutional  laws  of  the  L^nited  States. 

I  would  be  glad  to  have  j'our  comments  on  those  views. 
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Mr.  MoLLENHOiT.  There  are  problems  in  trying  to  draw  any  kind 
of  a  definition  in  this  area  as  I  am  sure  you  are  well  aware  of. 

The  basic  things  that  you  set  out  are,  I  think,  the  guidelines  that 
we  would  all  like  to  be  able  to  establish. 

But  the  difficulty  in  coming  to  grips  with  them  is  this:  How  do 
you  know  whether  a  crime  has  been  committed  or  the  overt  act  of  the 
conversation  that  is  relevant  to  a  crime  unless  you  hear  the  conversa- 
tion? 

The  question  in  the  instant  case,  the  crucial  issue  is  what  President 
Nixon  said  to  John  Ehrlichman,  Haldeman  or  Dean  and  what  they 
said  in  reply.  Aside  from  close  examination  of  the  testimony,  there  is 
no  way  to  come  to  grips  with  whether  he  was  in  fact  misled  or  whether 
he  was  in  fact  a  participant  in  the  coverup. 

It  is  a  fine  line.  The  words  are  difficult  to  interpret  because  they  can 
have  double  meanings. 

If  the  President  simply  says,  "We  will  take  care  of  that,"  is  that 
Imowledge  of  the  overt  acts  and  the  fact  that  it  might  be  illegal? 
Wliat  did  he  know  ahead  of  time  ? 

It  is  necessary  to  know  precisely  what  he  was  aware  of  at  the  time 
he  said  "take  care  of  that." 

It  is  very  difficult  to  permit  any  executive  privilege.  I  don't  like  to 
use  the  term  "executive  privilege."  I  like  to  tliink  in  terms  that  the 
President  is  entitled  to  a  confidentiality  when  commonsense  dictates 
that  he  should  have  that  confidentiality.  Wlien  the  prima  facie  case 
indicates  that  he  may  or  may  not  be  involved  in  guilty  laiowledge  of 
a  crime,  you  have  a  different  situation  and  a  different  responsibility 
to  react  and  answer  than  you  do  when  you  have  not  developed  that 
prima  facie  case. 

Senator  Ervin.  In  other  words,  your  position  is  that  any  principle 
in  this  field,  any  abstract  principle,  is  very  difficult  to  apply  to  a  con- 
crete set  of  facts,  and  you  have  to  have  testimony  as  to  what  the  com- 
munications were  in  order  to  determine  first  whether  they  were  con- 
fidential in  nature,  and  second,  whether  they  envisioned  laiowledge 
or  com]3licity  in  the  commission  of  some  wrongful  act  ? 

Mr.  MoLLENHOFF.  I  think  that  back  in  1951  there  was  a  case  that 
seems  to  me  to  hit  the  right  balance.  It  was  the  firing  of  General  Mac- 
Arthur  by  President  Truman.  There  was  a  hearing  before  the  Joint 
Committee  of  the  Senate  Foreign  Relations  Committee  and  the  Armed 
Services  Committee. 

The  question  before  the  body  was  whether  General  Bradley  would 
have  to  testify  on  his  conversations  with  Mr.  Truman  just  prior  to  the 
firing. 

In  fact,  General  Bradley  did  come  up;  he  did  testify;  he  stated 
what  he  had  told  the  President  in  general.  He  stated  when  he  saw  the 
President,  the  period  of  time  that  he  was  with  the  President,  the  con- 
clusions at  the  end  of  that  period  of  time  by  the  President,  and  the 
question  about  the  conversation  itself. 

Now,  obviously,  this  was  not  a  criminal  act  of  any  kind.  This  was  a 
matter  of  discretion  with  the  President  and  it  was  a  matter  of  whether 
the  President  had  consulted  with  his  top  aides  in  this  military  field 
prior  to  the  time  he  made  the  decision. 

It  turned  out  he  had  consulted  with  them  and  that  he  was  aware  of 
certain  facts  at  that  time,  but  the  precise  terminology  used  in  com- 
municating those  facts  was  not  important. 
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Senator  ER^^^^  Apart  from  any  questions  of  laAV,  is  it  not  a  sound 
general  principle  of  human  conduct  that  any  individual  holding  any 
office,  or  holding  no  office,  should  make  a  full  disclosure  in  respect  of 
his  activities  where  they  are  called  into  question  just  as  a  practical 
]i  in  iter? 

Mr.  MoLLENHOFT.  I  think  that  is  correct. 

Senator  Er%'IN.  I  say  that  for  this  reason :  we  have  a  rule  of  evidence 
tliat  if  A  party  in  litigation  lias  evidence  in  his  possession  and  fails  or 
refuses  to  x)roduce  it,  that  tlie  triers  of  fact  can  draw  an  inference  that 
the  reason  he  fails  to  produce  it  is  because  it  would  be  unfavorable  to 
him. 

Mr.  ^SIoLi-ExiioFF.  I  think  that  is  a  right  conclusion,  and  I  think  that 
the  courts  on  this  subject  have  been  very  reasonable. 

The  decision  by  Chief  Justice  Marshall  back  in  the  Burr  trial  is 
still  valid.  I  guess  it  is  still  the  law  of  the  land.  Every  person  has  the 
responsibility,  even  the  President  of  the  United  States,  to  come  before 
the  courts  and  state  the  information  that  he  has  that  would  be  helpful 
to  resolving  a  problem  before  the  court,  to  testify  truthfully  and  to 
produce  such  documentary  evidence  as  is  available. 

In  that  particular  instance  you  have  the  subpena  duces  tecum  for 
documents  and  President  Jefferson  did  not  appear  but  he  sent  some 
colonel  down  to  Richmond  with  the  documents  and  in  that  respect 
did  comply  with  the  decision  of  the  court. 

Senator  Ervix.  I  will  ask  you  this  question : 

Does  not  an  innocent  person  who  has  information  in  his  possession, 
and  who  fails  to  produce  that  information,  take  a  very  serious  gamble 
as  to  what  conclusions  the  public  may  draw  from  his  failure  to 
produce? 

Mr.  ISIoLLENHorr.  I  think  that,  in  the  case  of  Fitzgerald,  had  I  failed 
to  testify  before  the  Civil  Service  Commission  and  had  I  taken  an 
executive  privilege  because  I  was  operating  as  a  White  House  special 
counsel  at  that  particular  time,  I  would  have  put  myself  in  the  posi- 
tion of  permitting  the  public  to  believe  that  I  was  a  part  of  the  con- 
spiracy against  Fitzgerald,  rather  than  a  A^ery  active  person  on  be- 
half of  Fitzgerald,  as  the  record  showed. 

I  have  the  documents  there,  my  own  testimony  plus  the  communica- 
tions I  had  with  the  President  of  the  United  States  to  show  that  I  had 
tried  to  get  them  to  get  the  case  straightened  out  on  the  basis  of  its 
being  the  right  thing  to  do. 

Senator  Ervin.  I  Avas  very  active  as  a  trial  lawyer  for  many  years, 
and  I  soon  learned  this :  we  liave  a  statute  in  North  Carolina  which  is 
similar  to  statutes  in  most  States,  which  says  an  accused  in  a  criminal 
case  has  the  option  of  testifying  in  his  own  behalf  or  refraining  from 
testifying. 

I  soon  found  out  that  if  the  defendant  refrained  from  testifying  and 
the  jury  was  unable  to  arrive  at  a  verdict,  about  the  first  thing  a  juror 
would  say  was.  if  that  fellow  is  innocent,  why  doesn't  he  get  on  the 
stand  and  say  so? 

]Mr.  MoLLEXHOFF.  My  experience  in  covering  courts  over  a  period 
of  20.  almost  30  years  now  would  bear  that  out. 

I  Imow  that  the  jurors,  regardless  of  the  instructions,  will  just  ac- 
cept the  fact  that  if  a  guy  didn't  testify,  he  didn't  have  nuich  on  his 
side. 
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Senator  Ervin.  It  is  a  fact  that  human  psycliology  oftentimes  is 
moT-e  powerful  than  human  law. 

T  don't  know  whether  you  have  completed  your  statement  or  not. 

]\Ir.  ]\IoLLENiiOFF.  Well,  there  M^as  one  thing  that  I  wanted  to  sub- 
mit for  the  record. 

It  is  a  letter  that  John  Hemenway  has  written  to  the  Judiciary  Comx- 
mittee  relative  to  the  Elliot  Richardson  nomination  to  which  he  has 
attached  a  couple  of  stories  that  I  wrote. 

[See  "Mollenhoff  Exhibit."  Appendix,  Volume  III  of  these 
hearings.  Executive  Privilege,  Part  6,  Miscellaneous  Background.] 

I  might  say  that  1  wrote  the  column  on.  Richardson  which  appeared 
April  15  a  couple  of  weeks  prior  to  the  time  he  was  up  for  consider- 
ation or  it  had  even  been  mentioned  that  he  might  be  appointed  Attor- 
ney General.  So  it  Avas  not  with  the  idea  of  reflecting  upon  Richardson 
in  connection  with  the  Watergate  matter  that  I  wrote  the  column 
initially. 

It  is  a  recitation  of  Ricliardson's  responsibility  in  connection  with 
the  Hemewway  case  and  Hemenway's  views  relative  to  Richardson's 
qualifications  or  lack  of  the  same.  It  is  relative  executive  privilege 
simply  because  this  is  typical  of  the  fact  that  you  can't  get  answers 
out  of  the  executive  branch  of  tlie  Govei-nment.  Mr.  Hemenway.  in 
trying  to  get  adequate  explanations  from  Richardson,  f I'om  the  State 
Department  as  a  civil  servant  on  his  own  case,  has  gotten  thoroughh'' 
inadequate  responses.  They  haven't  used  executive  privilege,  but  they 
operate  on  the  theory  that  thev  don't  have  to  be  accountable  to  anyone 
and  they  will  not  be  accountable  to  Congress  because  these  are  so- 
called  internal  working  papers  of  the  agencies.  That  is  about  as  broad 
a  category  as  it  could  be. 

If  the  Congress  would  permit  the  internal  working  papers  of  any 
of  the  agencies  or  the  executive  branch  to  be  kept  away  from  Congress 
on  plea  of  executive  privilege,  it  would  actually  have  the  effect  of 
making  almost  nothing  available  to  you,  because  I  think  that 
essentially  anything  can  be  categorized  as  an  internal  working  paper 
until  such  time  as  they  want  to  put  it  out. 

Senator  Er%t:n.  I  guess  the  Constitution  of  the  United  States  was 
sort  of  a  working  paper  mitil  it  became  ratified. 

Mr.  Mollenhoff.  There  is  one  point  that  I  would  just  like  to  make 
very  briefly. 

In  defending  executive  privilege,  there  are  many  that  will  make 
note  of  the  fact  that  Henry  Kissinger  should  not  be  required  to 
testify  before  the  Senate  Foreign  Relations  (^ommittee  at  a  time  wlien 
he  is  involved  in  delicate  negotiations  with  the  Communist  world. 

I  think  that  that  carries  a  great  deal  of  weight  with  many  of  the 
public,  but  I  don't  think  that  it  is  necessary  to  accept  executive  privi- 
lege to  permit  him  to  refrain  from  testifying.  Commonsense  tells 
us  that  in,  the  time  of  such  crucial  decisions  he  shouldn't  have  to  testify. 

However,  there  is  no  reason  why  an  executive  privilege  sliould  cover 
Henry  Kissinger  indefinitely  any  more  than  anyone  else.  To  view^  it 
otherwise  is  to  say  that  whatever  Dr.  Kissinger  is  saying  to  the  Chinese 
Communists,  to  Hanoi,  in  these  little  meetings  they  are  having,  is  now 
and  shall  forevermore  be  outside  of  the  domain  of  what  the  American 
people  are  entitled  to  loiow. 
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"Well,  that  would  be  to  give  Dr.  Kissinger  a  power  of  life  or  death 
over  this  Nation  in  his  agreements,  and  though  I  might  trust  Dr.  Kis- 
singer a  great  deal  and  have  admiration  for  some  of  the  things  that  he 
has  done^  I  am  not  Avilling  to — and  I  don't  think  that  Congress  sliould 
be  willing — to  say  that  he  is  unaccountable  and  shall  Ixi  unaccountable 
forever.  If  ^Vlr.  Nixon  is  taking  that  position  with  regard  to  the  overall 
application  of  executive  privilege,  then  he  will  be  in  more  difficulty 
than  he  is  in  on  Watei-gate. 

Senator  Euvix.  Professor  Kurland,  do  you  have  any  questions? 

Mr.  Kurland.  I  have  only  one. 

Really,  is  not  one  of  the  functions  of  Congress  the  investigation  of 
theP^xecutive? 

Mr.  MoiJLENHOFF.  I  think  it  is  the  most  important  function. 

Mr.  KuRi^VNi).  One  of  the  problems  we  are  faced  w- itli  here  is  a  series 
of  bills  suggesting  v^arious  responses  to  the  increased  use  of  the  ex- 
ecutive privilege,  or  at  least  increased  refusal  on  the  part  of  the  Ex- 
ecutive to  respond  to  requests  from  the  Congress  for  information. 

I  do  not  take  vour  statement  to  mean  that  there  ouirht  to  be  no 
legislation,  or  should  I  ? 

Mr.  MoLLKXHOFF.  I  prefer  no  legislation.  I  would  prefer  a  much 
more  aggressive  Congress. 

I  think  if  there  were  a  dozen  Sam  Ervins  on  this  side  and  a  dozen 
Jolm  ]\fosses  on  the  other  side,  that  vou  wouldn't  have  so  many  prob- 
lems.  because  they  would  come  to  grips  with  this  m  a  manner  that 
would  be  effective  in  putting  the  executive  branch  in  its  place  and  in- 
sisting upon  records. 

I  think  that  now  there  is  a  better  public  understanding  of  executive 
privilege  and  the  evil  of  the  doctrine — thanks  to  the  Watergate  matter 
more  than  anything  else. 

It  is  hard  to  get  the  public  and  the  editorial  writers  steamed  up  on 
executive  pri  Allege  but  having  seen  it  dramatized  in  this  fashion  in  the 
"Watergate  affair,  I  am  sure  that  even  editorial  writers  will  understand 
it. 

I  say  that  because  I  view  editorial  writers  generally  as  having  a 
rather  low  intelligence  quotient.  If  they  understand  it,  then  every- 
bodv  is  going  to  imderstand  it. 

They  were  thoroughly  blind  on  this  whole  executive  priAalege  mattei' 
through  the  19o0's  and  "l960's  and  I  hope  it  was  blindness — not  a  polit- 
ical blindness — during  the  administrations  of  Presidents  Kennedy 
and  Johnson. 

Suddenly,  they  have  swung  over  to  save  them  embarrassment. 

I  will  not  name  the  editorial  pages  nor  the  editorial  writers  nor  the 
columnists  who  have  done  this  quick  180-degree  turn. 

But  I  think  that  change  in  atmosphere  represents  a  great  step 
forward. 

INIr.  KuKLAND.  The  essential  problem  is  that  a  crisis  of  that 
sort  is  soon  forgotten  and  the  issue  may  be  particularly  bright  at  this 
moment. 

^\y.  Mollexhoff.  I  don't  think  that  Watergate  is  going  to  be 
forgotten. 

Mr.  KuRLAXT).  You  have  more  faith  than  I  do  in  our  press  and  the 
public  in  regard  to  tliis. 
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'Mv.  oMoLLEXHOFF.  There  isn't  anj^thing  like  Watergate  in  our  liis- 
tory.  We  didn't  forget  Teapot  Dome.  We  may  have  forgotten  some  of 
the  lessons  of  Teapot  Dome,  but  it  Avas  still  a  symbol  of  evil  and  I 
think  that  Watergate  will  be  a  symbol  of  evil  for  generations  to  come. 
I  think  that  the  best  we  can  hope  for  is  that  we  gain  from  the  Water- 
gate experience. 

Mr.  Ktjrland.  My  point  is  that  we  do  have  Watergate  and  a 
continued  resistance  on  the  part  of  the  Executive  to  supply  informa- 
tion to  Congress,  and  is  it  possible  that  we  can  rely  on  something  dif- 
ferent from  "commonsense" ;  that  is,  legislation  that  will  make  real 
the  capacity  of  the  legislative  branch  to  obtain  the  necessary  data 
for  its  operations  ? 

Mv.  MoLLEXHOFF.  I  doii't  think  thcT-o  would  be  anv  objection  to  tlie 
Congress  going  on  record  again  asserting  its  belief  that  it  has  a  right 
to  every  document  and  testimony  from  every  person  who  is  working  in 
the  executive  branch  of  Government  as  well  as  outside. 

But  there  are  laws  on  the  books  that  at  the  present  time  should  take 
care  of  that. 

The  Budgeting  and  Accounting  Act  of  1921  says  that  the  Comptrol- 
lar  General  shall  have  every  document  he  wants.  Yet  you  have  execu- 
tive privilege  being  used  against  production  of  documents. 

I  think  it  is  a  matter  of  moving  forward  with  firm  conviction  and  the 
kind  of  punch  that  Senator  Ervin  put  into  this  Watergate  matter. 
Some  other  chairmen  have  periodically  had  enough  courage  and  per- 
sistence to  follow  through  and  force  disclosure.  You  don't  solve  all 
these  things  with  one  little  law  that  says  Congress  shall  have  every- 
thing. 

It  takes  a  followthrough  that  is  consistent  and  punishment  of  those 
who  withhold  information  impropei'ly.  I  can't  emphasize  that  too 
much.  Those  individuals  in  the  executive  branch  who  withhold  im- 
properlv.  should  be  put  on  a  cross. 

IVIr.  KuKLAND.  You  are  making  a  slight  hyperbole  in  your  sugges- 
tion. But  you  do  make  a  point  that  what  we  are  lacking  is  legislative 
sanctions  that  can  be  imposed  upon  those  who  decline  information? 

Mr.  MoixENHOFF.  I  would  suggest  that  a  subpena  power  be  gi^^en 
to  the  General  Accounting  Office  to  be  used  through  the  courts  rather 
than  coming  back  to  Congress. 

The  fact  that  their  power  is  contingent  upon  coming  back  to  the  Con- 
gress to  get  specific  enforcement  each  time  that  they  run  into  a  block 
limits  their  authority  to  a  large  degree. 

I  think  that  the  General  Accounting  Office  is  going  to  have  to  be 
given  subpena  power  relative  to  the  enforce]nent  of  the  election  laws. 
One  of  the  first  things  that  I  noticed  this  last  j^ear  was  the  lack  of 
power.  All  they  could  do  was  try  to  persuade  the  Committee  to  Reelect 
the  President  to  make  records  available.  All  they  had  was  the  power 
of  persuasion. 

It  wasn't  a  very  great  power  but  I  must  say  that  I  think  Sam  Hughes 
and  Elmer  Staats  used  Avhat  power  they  had  effectively.  They  would 
have  been  much  more  effective  at  coming  to  grips  with  the  whole 
Watergate  matter  had  they,  been  armed  with  subpena  power  at  an 
earlier  stage. 

Mr.  KuRLAND.  Thank  you,  Mr.  Moll enhoff. 

Senator  Ervin.  Professor  Miller  ? 
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Mr.  MiLLEK.  Yes. 

Mr.  Mollenlioif,  just  a  couple  of  questions.  Am  I  correct:  are  you  a 
lawyer?  "^ 

Mr.  INIoLLExiiOFF.  Yes,  I  am  a  lawyer. 

Mr.  Miller.  So  you  are  speaking  with  a  backo-rouncl  of  leo-al 
knowledge?  "^ 

^  Mr.  INIoLLEXHOFF.  Legal  knowledge  specific  in  depth  of  miderstand- 
ing  m  this  particular  area. 

_  I  have  followed  this  and  written  extensively  on  executive  privilet^e 
in  the  Bar  Journal,  and  my  book,  -'Washington  Coverup.'*  In  essen- 
tially every  one  of  my  books  I  am  concerned  with  the  legal  aspects  as 
well  as  ] ust  a  good  color  story. 

Mr.  Miller.  Then  I  have  two  questions : 

One  is:  Are  you  aware  of  the  White  House  guideUnes  issued  on 
May  3  and  4  of  this  year  with  respect  to  executive  privileo-e « 

Mr  IMoLLENiioFF.  T  have  seen— I  have  read  of  them,  butl  must  con- 
fess that  I  ha\e  not  read  them  in  detail  ajid  did  not— is  this  a  copv  of 
them  ?  '■  • 

I  have  been  trying  to  get  ahold  of  a  copy  of  them. 
I  called  over  to  the  White  House  and  somehow  they  don't  respond 
to  my  requests.  ^ 

Mr.  JNIiLLER.  I  wonder  why. 

Mr.  MoLLEXnoFF.  Quickly  these  days.  I  am  having  the  problem  of 
rapport  with  Ziegler. 

:\rr.  Miller.  Are  these  the  ones  you  asked  for  issued  by  the  White 
House,  on  May  3  ? 

Mr.  :Mollehoff.  I  will  take  a  look  at  them. 

INIr.  Miller.  T  might  add.  Senator,  while  :\Ir.  :\rollenhoff  is  reading 
these,  that  the  Washington  Post  said  yesterday,  in  an  article,  that 
these  were  written  in  the  White  House  Itself,  not  in  the  Department 
ot  -justice,  so  they  are  a  product  of  the  White  House  staff,  the  law  vers 
tliore,  1  would  assume  ]\Ir.  Garment,  and  I  have  personal  knowledo-e 
to  know  that  the  Post  is  accurate.  "" 

Senator  Ervin.  We  will  have  a  panel  discussion  later  and  one  ques- 
tion with  which  I  am  concerned— since  a  congressional  committee  is 
empowered  by  the  Constitution  to  conduct  an  authorized  investio-a- 
tion— is  whether  the  committee  or  the  White  House  prescribes  rules^'of 
evidence  to  be  followed  by  the  congressional  committee. 

I  am  at  least  of  the  opinion  that  the  congressional  committee  has  the 
right  to  prescribe  its  own  rules  of  evidence  as  to  the  competency  of  wit- 
nesses subject  only  to  tha  provisions  of  the  Constitution  such  as  self- 
incrimination  clauses  or  any  other  provision  of  the  Constitution  which 
might  be  applicable. 

I  would  like  to  have  a  panel  discussion  on  this  that  would  help  me 
on  that  question. 

Mr.  Miller.  I  think  we  could  discuss  that  latei-. 

There  is  another  question  I  would  like  to  ask  Mr.  Mollenhoff  as 
well. 

The  suggestion  that  executive  privilege  in  this  document,  which  I 
would  like  to  introduce  before  Mr.  MollenhotT  talks,  that  the  Presi- 
dential papers  are  covered,  all  Presidential  papers  as  I  read  this  docu- 
ment ot  May  3,  seems  to  me  to  be  an  extension  of  executive  privilege  far 
beyond  anything  that  has  ever  been  seen  before. 
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Senator  Ervin.  It  indicates  an  opinion  of  the  authors  of  that  docu- 
ment that  executive  privilege  applies  to  all  officials  of  the  President 
and  under  the  exclusive  personal  control  of  the  President  and  that  he 
can  withhold  them  from  historians  as  well  as  congressional  committees. 

Air  Miller.  One  question  I  want  to  raise  later  is  the  question  as  to 
who  has  title  to  these  documents.  This  letter  I  am  holding  is  addressed 
to  you,  Senator.  In  it,  the  Director  of  the  Administrative  Offic^  ot  U.S. 
Courts  Rowland  F.  Kirks,  makes  the  statement  that  unpublished  work 
papers' such  as  any  governmental  or  private  gi'oup  may  acquire  are 
alwavs  regarded  as  the  property  of  that  group.  .    .u  r. 

I  don't  know  of  any  law  entitling  a  government  group  to  the  prop- 

ertv  of  those  documents.  .  .  .  ^    t^     .■      t\       i  ., 

Senator  Ervin.  You  are  raising  a  question  which  Justice  Douglas 

raised  during  the  oral  argument  in  the  Gravel  case. 
He  said: 

Can  it  be  said  that  a  document  of  information  which  is  executed  at  the  execu- 
tiv^hranch  o'f  the  Government  at  the  expense  of  the  taxpayer.  -  t^^  l^^^^^ 
of  the  particular  department  or  agency  having  custody  of  it  in  the  same  sense 
that  I  have  absolute  title  to  my  automobile? 

I  think  it  is  a  question  wliich  is  directly  involved  in  this  matter 

]Nf  r  lyliLLER.  Mr.  Mollenhoif .  are  you  through  reading  the  guidelines  ( 

ilr.  MoLLEXiiOFF.  I  am  through  reading  these. 

It  is  as  I  had  surmised  from  what  I  had  read  about  them.  ihiS 
wonkl  be  to  me,  a  coverup  document.  -,  ^    j.     ^     ^ 

This  would  be  an  additional  document  to  make  ^X^^^'^^^^^ZZ 
the  net  tic-hter  on  what  apparently  someone  m  the  White  House 
feels  are  (iTn^er  areas  for  the  Office  of  the  President 

Now^f  teonard-I  think  it  is  important.  Did  Leonard  Garment 
do  this' Do  we  know  that  for  sure?  ,    i- i       i.   i     ;<- 

M     At,, XEK.  I  kno.v  for  sure  the  Justice  Department  d,d  not  do  it^ 

Mr'  SroyxENHOFF.  If  this  was  done  by  Leonard  Garment,  tlien  I 
would  assume  he  would  be  the  one  with  responsibdity  because  he  is 

""tt  w!^dd'^°  int:^?::^  for  me  to  know  whether  ^^^^'^^^f^ 
the  President  on  this,  because  that  would  toll  me  whethei  the  1  resi 
dent  ^^''s  knowledgeable  about  what  appears  to  be  an  oveit  act  to 
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The  liner  that  has  amazed  me  through  this  whole  matt^er  is  that 
mstend  of  fearninn:  their  lessons  as  they  have  gone  along,  they  com- 
puun<l  their  ])roblems  ])y  engaging  in  further  coverups 

Thi.  lousiness  of  lu-esidential  i^apers  and  commimications,  not  only 
with  the  President.  Imt  among  stalf  members  and  former  members 
^  o  11  av  h^ve  11  ace  reference^o  what  the  President  did  or  did  not 
^now  A  an  obvious  effort  to  try  to  .void  Presidentia  responsibility, 
to  make  the  Presidenfs  speech  the  other  night  stand  up. 

Afr  AInLFR  Well,  it  is  not  doing  that  at  this  moment,  sir.  . 

HaVe  you  e;er  seen  in  your  newspaper  or  legal  career  any  extension 
/-vf  oYPpntivp  nvivilefc  in  this  manner  :  .    , 

Mr  A  o,^?"iioFF  \o-  usually  they  try  to-in  years  past  they  tried 
to  cushion  iT  ley  would  claim  a  broad.V"eral  riirht  but  tlien  would 
say  "we  are  nit  really  using  it  to  coyer  up  anything :  we  are  just  using 

''  In  tircolitot  oTthe  Watergate  inyestigation,  this  is  more  devastat- 
ing tUnHa^peai  on  its  face  because  it  demonstrates  to  me  an  intent 
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to  rovor  n])   witli   malice  aforethoujxlit  ])y  whoever  presented  this 
dorumeiit. 

I  miolit  say  that  I  don't  have  greater  faitli  in  T>eonard  Garment  than 
in  John  Dean.  He  was  also  a  member  of  the  team. 

I  was  over  there  with  him.  I  know  that  Garment's  tendencies  were 
not  to  expose  the  President  or  anyone  near  the  President.  He  knew 
where  the  power  was  and  tried  not  to  upset  it  and  that  is  why  he  has 
continued  to  Ix?  thei-e. 

He  would  liavo  been  drawiuir  tliis  document  up  undei'  tliose  cii-cum- 
stances.  Of  course,  the  whole  thin<j:  is  so  laden  with  possible  conflicts 
of  interest  that  I  don't  know  how  they  will  get  themselves  out  of  this. 

Mr.  Miller.  Senator,  I  wonder  if  we  would  be  in  oi'der  to  have  this 
document  iTiseited  into  the  recoT'd  ? 

Senator  Eiixix.  Yes,  let  the  record  show  that  a  copy  of  the  statement 
of  the  "White  House  of  May  3  and  May  4  has  been  printed  earlier  in 
the  recoixl.^ 

]\rr.  ]\rTLLKn.  T  would  like  to  move  onto  the  other  points. 

You  have  covered  coui'ts  for  man}'  years.  Have  you  ever  liad  to 
cover  the  acts  of  the  Judicial  Conference  ? 

Mr.  >ToLLEXiioFF.  No,  I  liaA'c  not. 

]\rr.  ^TiLLKR.  Have  you  ever  had  any  knowledire  about  ti-yiTig  to  get 
information  about  working  groups,  for  example,  that  produce  new 
rules  of  evidence  ? 

]Mr.  ]\roLLKxiioFF.  No.  T  haven't.  T  have  tried  to  obtain  some  infor- 
mation from  time  to  time,  but  that  is  not — has  )mt  been  a  major  con- 
cern simply  because  T  have  been  doing  most  of  my  work  I'elative  to  the 
legislative  and  executive.  JNIost  of  the  things  that  I  was  covering  in  the 
court  have  not  involved  the  administration  of  the  court  itself,  but  only 
things  that  come  up  in  coui'ts. 

lint  there  is  an  area  of  couit  administration  where  I  have  had  some 
concern. 

There  has  been  corruption  in  the  courts,  and  T  have  done  a  nmnber 
of  stories  about  baiilcruptcy  rings  that  involve  Fedei-al  court  judges  in 
Wisconsin  and  Indiana  in  the  seventh  ciiruit.  In  connection  with  try- 
ing to  get  a  resolution,  to  get  some  action  against  some  of  those  judges 
involved  in  questionable  activity,  I  have  tried  to  find  out  how  to  get 
some  action  from  the  court  itself. 

Chief  Justice  Rui'ger  has  talked  extensively  about  court  reform  and 
the  need  for  it.  T  share  his  view  completely. 

T]ie)'e  is  a  need  for  it.  But  these  conferences  that  deal  only  with 
generalities  don't  come  to  gi"ii)S  with  some  of  the  real  problems  they 
have  with  some  individuals  who  continue  to  assert  authoiity  as  Fed- 
eral coui-t  judges  despite  vovy  questionable  activity. 

Tliere  is  one  iiistance  out  in  "Wisconsin.  "Robert  Teehan.  He  w;is  put 
on  the  bench  in  1047,  T  think  it  was.  but  he  had  paid  no  Federal  or 
State  income  tax  for  a  pei-iod  of  7  or  S  years  prior  to  the  time  he  went 
on  the  bench — filed  im  income  tax  returns. 

He  siiddcTtly  gets  lelitrion.  just  before  he  is  going  to  be  appointed, 
and  gets  involved  in  madly  filing  returns. 

But  he  now  sits  in  judgment  on  tax  cases.  He  has  had  a  number 
of  tax  cases  in  his  court  where  there  has  been  highly  (questionable  set- 
tlements— in  some  instances,  occasions  of  a  shakedown  in  a  tax  matter, 
and  in  other  cases,  just  soft  settlements. 
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You  see  that  pattern  clearly  and  the  courts  are  doing  nothing 
about  it. 

Mr.  Miller.  Let  me  introduce  this  final  question :  The  general  obser- 
vation is  the  Judicial  Conference  does  produce  new  rules  of  evidence, 
does  produce  Federal  rules  of  criminal  procedure,  and  is  about  to 
produce  some  new  rules  of  bankruptcy.  They  do  in  effect  legislate  these 
new  rules  unless  Congress  stops  them  as  they  did  with  the  new  ndes  of 
evidence. 

My  question  is  this :  Could  you  have,  as  a  general  matter,  the  same 
reaction  to  producing  the  working  papers  of  the  Judicial  Conference 
and  its  group  as  you  do  the  executive  branch  and  its  groups  ? 

Mr.  ]\IoLLENHOFF.  I  think  there  is  an  absolute  duty  on  the  part  of 
the  Judicial  Conference,  when  they  are  drawing  rules,  to  say  who 
introduced  these  rules  and  even  what  the  discussions  are.  If  they 
haven't  kept  a  record  of  how  these  rules  were  definitely  opened,  then 
they  are  negligent  themselves  because  there  are  instances  of  people  on 
the  Federal  courts  who  are  corrupt.  The  Kerner  case  is  not  the  least 
of  these. 

There  are  a  lot  of  others  just  as  bad  as  Kerner,  who  are  around  yet. 

Mr.  Miller.  I  am  not  going  into  the  matter  of  corruption. 

Mr.  IMoLLExiiOFF.  The  people  who  are  involved  in  the  corruption 
can  be  the  people  who  are  influencing  the  decisions  on  evidence. 

The  new  rules 

IN'Ir.  Miller.  All  right,  sir. 

I  think.  Senator,  if  T  might  also  sugfrest  the  inclusion  in  the  record 
at  this  time  the  correspondence  we  have  had  with  the  Administrative 
Office  of  the  U.vS.  Courts  and  the  refusal  of  that  office  to  furnish  infor- 
mation not  only  to  the  Congress  but  to  interested  scholars  who  are 
studying  this  matter. 

Senator  Ervin.  Let  the  record  show  that  correspondence  will  be 
printed  in  the  record. 

[The  material  T-ef erred  to  appears  in  the  Appendix,  Volume  III  of 
these  hearings,  Executive  Privilege,  Part  5,  Confidentiality  in  the 
Jurliciarv.] 

Mr.  ]MoLT,ENHOFr.  You  see,  I  associate  all  of  these  things  with  the 
problems  of  corruption  in  the  court  simply  because  that  is  the  area 
that  I  have  been  dealing  with:  I  don't  want  any  of  these  corrupt 
judges  taking  part  in  decisionmaking  on  rules  that  might  affect  their 
own  operation,  or  that  might  protect  them  or  some  of  the  people  that 
thev  are  dealing  with  and  conniving  with. 

Mr.  Miller.  Nothing  further. 

Thank  you. 

Senator  Ervin.  I  would  suggest  maybe  some  importance  might  be 
had  in  drawing  some  ascendant  rule  or  some  statute  on  this  point  that 
makes  it  plain  to  the  Executive  that  Congress  asserts  its  power  to  de- 
mand information  from  the  Executive  and  provides,  for  example,  the 
witness  must  obey  the  subpena  and  come  before  the  committee  in  order 
to  invoke  the  privilege  not  to  testify. 

As  I  said  in  connection  with  the  newsman's  privilege  bill,  I  want 
a  newsman's  privilege  bill  written  so  plain  and  simple  that  even  judo'es 
could  understand  it,  and  I  would  like  to  have  some  kind  of  rule  that 
even  the  White  House  and  the  executive  liranch  can  understand  it. 

]\Tr.  MoLLENHOFF.  I  waut  it  so  clear  that  editorial  writers  can  under- 
stand it. 
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Mr.  ]\IiLLER.  Senator,  may  I  make  it  very  clear  when  I  am  talking 
about  the  Judicial  Conference,  it  wasn't  the  conference  of  the  judges. 
It  was  the  Judicial  Conference  of  the  United  States,  which  is  the  Cliief 
Justices  and  judges  from  all  over  the  country  who  meet  periodically 
to  appoint  committees  and  write  rules  and  so  on. 

I  am  not  talking  about  individual  litigant  cases. 

yiv.  JMoLTJJXiiOFF.  I  understand  that. 

You  are  dealing  with  general  rules  and  the  administration  of  courts 
themselves.  I  don't  tliink  there  is  any  justification  at  all  for  secrecy 
with  regard  to  that,  I  mentioned  the  corruption  only  because  corrupt 
influences  on  lawyers  or  judges  can  get  into  decisionmaking  processes, 
and  I  as  a  reporter  want  to  be  able  to  pin  it  on  them. 

That  is  why  I  am  afraid  they  are  engaging  in  secrecy  to  avoid  it. 

.senator  Ervin.  Thank  you  very  much. 

1  appr-eciate  very  much  your  contribution,  and  you  have  certainly 
made  a  good  study  of  this  whole  subject  of  Government  coverups. 
Wg  have  had  var'ous  experience  with  Government  coverups. 

[Mr.  MoUenlioli'  s  full  prepared  statement  follows :] 

Prepared  Statement  of  Clark  R.  SIollenhoff 
President  Nixon — Victim  of  Executive  Privilege 

Events  of  the  last  few  weeks  have  demonstrated  more  clearly  than  any  com- 
plicated legal  study  possibly  could  the  full  evil  of  "executive  privilege"  as  a 
justification  for  arbitrary  secrecy  practices  in  the  Executive  Branch. 

My  personal  experience  in  the  A.  Ernest  Fitzgerald  case  demonstrated  to  me 
how  such  arbitrary  secrecy  practices  could  have  been  used  by  the  Air  Force  and 
the  Nixon  White  House  to  hide  evidence  of  the  crimes  committed  against  an 
honest  man. 

You  recall  that  Fitzgerald,  an  Air  Force  cost  analyst,  was  fired  by  the  Air 
Force  after  he  testified  about  the  billion-dollar  cost  overruns  on  the  C-5A  jet 
transport.  The  decision  to  abolish  his  job  in  a  reduction  in  force  was  a  subter- 
fuge that  was  apparent  to  Senators,  Congressmen  and  editorial  writers.  Yet  the 
Air  Force  Secretai-y  and  his  minions  blandly  denied  it,  and  then  put  out  malicious 
smear  stories  that  Fitzgerald  was  really  "a  bad  guy"  and  that  he  had  violated 
security  and  had  been  involved  in  some  vague  conflict  of  interest. 

The  "smear"'  was  for  the  obvious  purpose  of  cooling  any  White  House  or  Con- 
gressional enthusiasm  for  a  depth  investigation  of  the  firing.  Air  Force  oflicials 
apparently  had  full  faith  that  the  Justice  Department  and  the  Civil  Service 
Commission  would  cooperate  in  their  conspiracy  to  end  Fitzgerald's  career  in 
government  by  foul  or  fair  means. 

The  Air  Force  oflBcials  declined  to  testify  at  a  Civil  Service  Commission  hear- 
ing concerning  tlieir  conversations  with  the  White  House  in  connection  with  the 
decision  to  fire  lltzgerald  and  claimed,  in  this  instance  key  documents  were  made 
available  to  Fitzgerald  that  established  the  pattern  of  Air  Force  activity  in  the 
crucial  period  and  that  the  President  and  other  key  White  House  oflicials  had 
been  notified  of  the  facts  relative  to  the  flring. 

All  of  this  information  on  Fitzgerald's  side  of  the  case  would  not  have  been 
available  to  him  if  the  communications  with  White  House  personnel  had,  in  fact, 
been  covered  by  an  executive  privilege. 

More  recently,  the  Watergate  affair  has  demonstrated  more  dramatically  the 
wide  range  of  crimes  that  could  go  unpunished  if  oflScials  of  the  White  House  are 
permitted  to  arbitrarily  bar  Congressional  committees  and  the  courts  from  testi- 
mony or  documents  simply  because  they  involve  White  House  communications 
with  others  in  the  Executive  Branch. 

In  the  Watergate  case  the  evidence  now  shows  rather  clearly  that  executive 
privilege  hid  evidence  of  obstruction  of  justice  for  months  wliile  the  President 
and  the  White  House  spokesman  issued  broad  denials  of  any  White  House  per- 
sonnel participating  in  the  burglary,  the  bugging  or  the  general  conspiracy. 

If  we  are  able  to  believe  what  President  Nixon  tells  us  of  his  lack  of  knowledge 
of  the  burglary,  the  bugging,  or  the  cover-up,  then  we  must  assume  tliat  Presi- 
dent Nixon  was  indeed  the  greatest  victim  of  the  executive  privilege  shield  that 
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he  had  tried  to  pull  around  his  White  House.  If  he  did  not  know  what  liis  aides 
were  doing,  it  was  because  they  lied  to  him,  witli  false  confidence  in  their  power 
to  use  him  and  his  good  name  to  cover  up  their  sordid  obstruction  of  justice, 
hrilierr.  perjury,  and  falsification  of  documents. 

If  tiie  President  is  accurate  in  stating  that  he  did  not  know  about  the  cover-up, 
he  should  be  appalled  that  his  aides  misled  him  with  their  lies  or  deceptions. 
:Mr.  Xixon  should  be  thorf)uglily  disgustefl  with  the  mess  that  this  evil  secrecy 
doctrine  has  created  for  him  and  led  him  into. 

President  Xixon  should  realize  that  he  is  the  greatest  victim  of  the  sinister 
executive  privilege  chums  that  he  and  his  administration  have  been  disseminat- 
ing. If  John  W.  Dean  III  and  his  other  aides  had  not  been  so  confident  that  they 
would  be  shielded  from  telling  the  truth  to  Congress,  or  even  making  an  appear- 
ance before  a  committee,  they  might  have  been  more  forthright  at  an  earlier  date 
in  their  communications  with  the  President. 

Now,  according  to  the  picture  as  i)resented  to  us  by  the  President,  some  of  his 
most  trusted  assistants  were  scheming  together  to  keep  him  from  learning  what 
they  had  done.  The  fact  that  they  believed  they  couUl  avoid  producing  documents 
for  Congress  or  the  courts,  and  also  avoid  testiuiony  under  oath,  would  surely 
have  made  them  more  bold  in  this  obstruction  of  justice  and  the  multitudinous 
other  crimes  that  were  a  pai-t  of  the  overall  covei--up. 

There  is  no  law  that  sustains  executive  privilege  and  Congress  should  make  no 
law  that  recognizes  this  privilege  even  in  the  limited  sense.  There  are  no  Supreme 
Court  cases  that  sustain  the  broad  executive  privilege  claims  that  the  Adminis- 
tration is  asserting. 

There  is  no  logic  that  can  sustain  an  executive  privilege  in  a  democracy,  for  to 
i>ermit  the  President  or  his  official  family  Executive  Branch  to  have  such  autlior- 
ity  to  refuse  to  testify  or  i)rfKluce  records  is  to  accept  the  fact  that  there  is  no 
accountability. 

Tl\e  Fitzgerald  case  demonstrates  the  extreme  evil  that  executive  pi'ivilege  can 
be  in  hiding  relevant  facts  from  the  public  in  an  Air  Force  conspiracy  to  destroy 
a  truthful  witness. 

An  Air  Force  cost  analyst,  A.  Ernest  Fitzgerald,  was  discharged  after  he  dis- 
pleased his  superior  by  testifying  on  the  billion-dollar  cost  overruns  on  the  T'-oA 
projrram.  Editorial  jiages  were  nearly  unanimous  in  castigating  the  abolition  of 
Fitzgerald's  $30.0(>0-a-year  job.  and  declared  economy  reasons  given  were  but  a 
subterfuge  for  malicious  retaliati<m. 

The  Air  Force  denied  it.  and  imposed  a  secrecy  on  its  records,  proceedings  and 
conversations  with  the  White  House.  The  "(jrivilege"  buried  evidence  of  a  devious 
smear  of  Fitzgerald  as  well  as  other  evidence  that  the  Air  Force  plotted  to 
hai-ass  and  intimidate  a  truthful  witness.  Disregarding  Air  Force  efforts  to  im- 
l>ose  executive  privilege.  White  House  memoranda  were  made  available  to  Fitz- 
gerald to  establish  key  aspects  of  his  case.  Without  those  Internal  memoranda  of 
advice,  Fitzgerald's  case  would  have  been  incomplete  and  the  Air  Force  would 
have  successfully  hidden  its  deceptions. 

Recent  history  shows  that  this  devious  doctrine  has  rarely  been  used  for  any- 
thins  liut  a  cover-up  for  scnndalous  military  bundling,  foreiirn  aid  cormut'ou. 
c<'nfii<'ts  of  interest  and  influence  peddling.  Examples  include  the  Dixon-Yates 
"conflict  of  interest,"  the  Adams-Ooldfine  affair,  frauds  in  Laos  foreign  aid.  the 
Billy  Sol  Estes  cotton  allotment  frauds,  the  TFX  wanilane  mismanagement  and 
"conflicts  of  interest."  and  the  White  House  investigation  of  the  Watergate 
scandal. 

Arroirant  executive  branch  officials  have  even  used  it  to  bar  Oeueral  Account- 
ing Office  auditors  from  financial  records  in  violation  of  the  BudgetiJig  and 
Accounting  Act  of  1921  that  specifically  requires  that  "all  records"  be  made  avail- 
able to  tliat  office  upon  request. 

Various  Attorneys  General,  politically  appointed,  have  ruled  that  executive 
privilege  gave  the  Executive  Branch  the  right  to  impose  this  arliitrary  secrecy. 
It  was  the  king's  lawyer  stating  the  king  was  right  in  asserting  this  total  power 
to  withhold  evidence  from  Congress  and  the  General  Accounting  Office. 

It  has  been  conceded  that  no  law  of  Congress  has  granted  this  so-called  execu- 
tive privilege  and  no  Supreme  Court  decision  has  been  cited  for  this  assertion 
that  the  President  has  a  Constit\itional  right  to  bar  testimony  from  any  high- 
level  or  low-level  official  of  any  executive  agency  when  he  believes  it  to  be  in  the 
national  interest.  Further,  we  are  told  that  the  executive  privilege  claims  cover 
any  internal  working  paper  in  the  Executive  Branch  and  that  any  advisory 
opinion  can  be  withheld  from  Congress,  the  General  Accounting  Office  or  the  pub- 
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Tic  without  explanation  except  that  the  President  believes  it  to  be  in  the  national 
intf  rest. 

Th»'  only  authority  cited  for  this  seed  of  totalitiiriniiism  is  a  claim  of  some  all- 
encompassiiifj  •'inherent  rijrhf  under  the  "separation  of  powers"  doctrine  of  the 
■Constitution. 

Senator  Sam  Ervin.  a  recognized  autliority  on  tlie  Constitution,  has  declared 
that  '"executive  privilege  is  executive  itopi)ycock."  He  lias  castijjated  r'resideut 
Nixon's  effort  to  l)ar  all  i)resent  and  former  White  House  aides  from  appearing 
■on  the  Watergate  investigation  as  an  attempt  to  rob  Congress  of  a  rightful  power 
to  investigate  to  determine  if  the  laws  passed  by  Congress  are  being  properly 
administered  and  enforced. 

Ranul  Kerger.  a  senior  fellow  at  Harvard  Law  School  whfi  has  done  extensive 
research  on  tlie  history  of  the  so-called  precedents,  has  declared  that  executive 
privilege  is  a  myth  and  not  the  "time-honored  doctrine"  that  William  1'.  Rogers 
■claimed  it  to  be  when  lie  became  its  leading  proponent  as  Attorney  General  in 
tlie  Eisenhower  Administration. 

Seldom  has  it  been  used  as  anything  but  a  blatant  cover-up  for  corruption,  mis- 
nianagemeut  and  political  double-dealing.  The  doctrine  is  devoid  of  decency 
because  it  creates  tlie  illusion  that  otficials  may  use  the  great  power  of  the  White 
Hou.se  in  secret  and  never  be  held  accountable  for  their  acts. 

Tlie  Watergate  .scandal  is  simply  the  latest  manifestation  of  tlie  corrupting 
influence  of  the  ill-founded  illusion  of  total  power  to  cornipt  the  i)Olitical  proc- 
esses ••uid  get  by  with  it.  The  Watergate  scandal  and  the  Fitzgerald  case  jirovide 
sufficient  examiiles  for  tlie  public  and  the  Congress  to  comprelieiid  the  mischief 
tliat  can  be  created  behind  a  facade  of  pious  slogans  about  "a  sacred  separation 
of  ])owers." 

Where  secrecy  is  needed  to  cover  .sensitive  negotiations  or  raw  F.B.I,  files,  an 
arti'Milate  President  need  only  apjieal  to  the  common  sense  and  decency  of  the 
electorate  on  the  si)e<iHc  issue  involved,  and  he  should  not  engage  in  puitlic  rela- 
ti(ms  gimmickry  to  give  further  support  to  a  d(>cti"ine  that  could  destroy  all  of 
<iur  freedoms. 


1)KS  Moines  Registkr  and  Tuirixf:. 

Fchruanj  hi.  i.97.j. 
The  President. 
Thi'  WhiU  lionise, 
WftKhhifltfin,  D.C. 

1>KAR  .>Ii{.  PiiESii)F;NT  :  For  almost  a  year  now.  Ronald  Ziegler  has  been  assuring 
me  ihar  you  would  see  me  jirivately.  It  was  my  desire  to  call  to  your  attention 
aspects  of  the  A.  Flrnest  Fitzgerald  case  that  I  am  sure  had  escaped  your  at- 
tention. I  als(-  wanted  to  jioint  out  some  possible  iiitfalls  in  the  Watergnte  and, 
in  more  recent  months,  the  (Jordfui  Rule  matters.  'I'liat  promised  meeting  has 
failed  to  materialize  although  Mr.  Ziegler  continues  to  assure  me  it  will  take 
place  at  any  time. 

The  Fitzgerald  case  has  reached  a  crucial  juncture  where  I  must  decide  my 
course  of  action  in  a  case  in  which  my  testimony  might  result  in  .justice  for  a 
man  wlio  has  been  brutally  mistrente<l  by  liis  uovernmeiit.  I  renlixe  that  you 
have  been  much  too  bn.sy  to  be  aware  of  the  important  details  in  the  Fitz- 
gerald case,  but  I  iielieve  they  should  be  brought  to  your  attention  because 
of  your  concern  with  honesty  and  integrity  in  the  governmental  process. 

The  present  cri.^sis  arises  for  nie  be<'ause  of  new  testimony  given  in  the  public 
sessions  of  the  Civil  Seivice  Commission  hearing  in  the  Fitzgerald  case.  This  new 
evidence  has  made  >iie  a\Aare  of  the  enormity  of  the  wrong  tliat  has  been  done 
to  ^Ir.  i'itzgerald.  and  the  testimony  1  might  give  to  try  to  ric;ht  the  wrong. 

'llie  testimony  of  Air  Force  Brigadier  (leneral  Joseph  Cappucci.  head  of  the 
Office  of  Sitecial  Investigations  (OSI)  for  the  Air  Force,  has  established  that  a 
special  investigation  file  was  started  on  Mr.  Fitzgerald  in  mid-May  of  1!)B0  as  a 
result  of  wli.'it  rjciieral  Capi)ncci  characterized  as  "vague  and  nonspecific'' 
charges  that  Fitzgerald  had  viohited  security  and  had  serious  conflict  of  interest. 

General  Cappucci  testified  that  within  a  i»eriod  of  approximately  three  months 
he  had  investigated  Fitzgerald  and  made  a  determination  that  tlie  charges 
emanatiTig  from  four  still  unidentified  Air  Force  sources  were  without  foundation. 

However,  to  my  iiersonal  knowledge  top  Air  Force  jtersonnel  continued  to 
sviread  "smenr"  stories  of  a  security  violation  problem  and  a  conflict  of  interest 
to  menilieis  of  Congress  and  at  the  AVhite  Hcmse  months  after  General  Cappucci 
says  he  cleared  Fitzgerald  of  these  charges. 
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General  Cappucci  has  also  testified  that  he  communicated  the  clearing  of 
Fitzgerald  to  Air  Force  Secretary  Robert  C.  Seamaus,  Jr.,  and  other  high  military 
and  civilian  officials  of  the  Air  Force.  Despite  this,  Air  Force  officials  came  to 
my  office  iu  the  Executive  Office  Building  as  late  as  November  and  December, 
1969,  to  relate  that  Fitzgerald  was  a  security  violator  and  was  also  involved  in 
a  conflict  of  interest. 

Challenged  to  give  me  a  written  report  on  this  matter,  the  Air  Force  officials 
stalled  for  weeks  and  months  but  never  did  admit  that  they  had  no  case.  Al- 
though I  had  grave  doubts  about  the  accuracy  of  the  Air  Force  charges,  I  gave 
them  the  benefit  of  believing  that  they  had  arrived  at  erroneous  conclusions  with- 
out carefully  analyzing  the  evidence  and  were  embarrassed  to  admit  they  were 
wrong. 

It  was  a  shock  to  me  to  learn  that  they  were  still  peddling  the  false  charges 
more  than  three  mouths  after  General  Cappucci"s  investigation  had  cleared 
Fitzgerald. 

It  is  now  firmly  established  through  admissions  against  interest  by  General 
Cappucci  and  Air  Secretary  Seamaus  tliat  the  Air  Force  has  done  Mr.  Fitzgerald 
an  enormous  wrong.  It  is  difficult  to  determine  whether  it  is  a  resiilt  of  gross 
negligence  in  failing  to  check  the  Air  Force  investigation  record  or  whether  it 
is  the  malicious  conspiracy  "to  get  Fitzgerald"  that  Fitzgerald's  lawyers  contend 
it  is. 

In  either  event,  Mr.  Fitzgerald  has  suffered  an  irreparable  injury.  I  feel  obliged 
to  call  these  facts  to  your  attention  since  I  was  your  Special  Counsel  at  the  time 
the  Air  Force  representatives  called  me  to  explain  what  they  characterized  as 
"important  information"  on  the  Fitzgerald  case. 

It  can  now  be  stated  categorically  that  the  "important  information"  intended 
to  keep  me  from  making  further  inquiry  into  the  Fitzgerald  case  was  merely  an 
Air  Force  restatement  of  charges  that  had  already  been  proven  groundless. 

I  assume  you  will  want  to  take  direct  action  to  correct  this  wrong  since  it  is 
now  apparent  that  Air  Force  Secretary  Seamans  has  no  intention  of  admitting 
and  correcting  his  errors.  There  is  no  way  you  could  have  known  of  the  shocking 
manner  in  which  the  Air  Force  mishandled  the  Fitzgerald  case  in  the  light  of 
the  earlier  falsifications  by  the  Air  Force.  Although  I  have  had  the  most  serious 
doubts  about  the  Air  Force  actions  for  months,  the  secrecy  the  Air  Force  has 
pulled  around  the  case  made  it  impossible  to  be  aware  of  the  enormity  of  the 
crime  until  the  recent  public  testimony  of  General  Cappucci  and  Air  Secretary 
Seamans. 

The  unconscionable  Air  Force  cover-up  of  the  Fitzgerald  case  is  another  argu- 
ment for  a  maximum  of  open  government  and  a  minimum  of  secrecy  in  govern- 
ment proceedings.  As  you  know,  I  disagree  with  your  present  posture  on  "execu- 
tive privilege"  and  would  not  avail  myself  of  it  under  any  circumstances.  It  is 
a  disservice  to  the  President  more  than  anyone  else,  because  he  is  usually  the 
one  most  in  the  dark  about  the  petty  and  dishonest  activities  of  his  subordi- 
nates who  control  the  flow  of  information  to  the  President. 

I  am  in  good  company  in  my  views  on  executive  privilege  for  it  was  expounded 
forcefully  and  eloquently  by  Richard  M.  Nixon  who,  as  a  Congressman  and  a 
Senator,  was  aggressive  and  impatient  to  expose  the  despoUers  of  democracy. 
I  am  hopeful  that  you  will  come  to  see  that,  as  President,  your  own  self  interest 
demands  the  same  standard.  Otherwise,  the  President  is  often  the  last  to  know 
the  problems  in  his  own  house. 
Respectfully  yours, 

Claek  R,  Mollenhoff. 

Des  Motxes  Register  and  Tribune, 

Washington,  D.C.,  March  5, 197S. 
Mr.  John  Weslet  Dean  III, 
The  White  House, 
Washington,  D.C. 

Dear  John:  I  am  most  concerned  over  the  fact  that  your  assistant.  David 
Wilson,  gave  the  Air  Force  my  letter  to  you  of  Fob.  28.  1973.  and  the  attached 
memorandum  of  November  13,  1969.  Both  were  supplied  at  your  request  and  for 
your  guidance  in  asking  questions  of  the  Air  Force  to  establish  the  truth  or 
falsity  of  Air  Force  representations  to  the  White  House  on  the  A.  Ernest  Fitz- 
gerald case.  I  thought  you  were  as  concerned  as  I  was  on  the  indications  that 
the  Air  Force  had  engaged  in  a  long-time  program  of  activity  designed  to  mis- 
lead the  White  House  and  to  defend  those  individuals  engaged  in  the  initial 
deceptions  and  subsequent  cover-ups. 
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For  the  moment,  I  am  willing  to  accept  your  explanation  that  it  was  not  done 
witli  your  knowledge  and  that  you  are  seriously  concerned  about  the  loose 
handling  of  these  papers  that  permitted  them  to  fall  into  the  hands  of  those  who 
may  be  involved  in  a  conspii'acy  against  Fitzgerald,  and  at  least  have  interests 
that  are  adverse  to  his.  There  are  circumstances  under  which  the  Air  Force 
might  use  this  information  to  erect  further  barriers  to  the  White  House  learning 
the  truth  about  the  tactics  used  to  get  rid  of  Fitzgerald. 

I  operated  on  the  theory  that  the  White  House  was  genuinely  interested  in 
learning  the  truth  about  the  Fitzgerald  matter  and  in  taking  steps  to  correct 
the  injustice.  My  letter  to  the  President  and  my  subsequent  cooperation  with  you 
were  based  upon  that  assumption,  and  on  the  desire  to  get  the  matter  straight- 
ened out  with  the  least  possible  fuss.  I  had  assumed  that  your  promises  to  me, 
and  the  current  questions  raised  about  access  to  documenis  sent  to  your  office, 
would  have  resulted  in  special  precautions  to  avoid  disclosure  of  my  letter  on  the 
Air  Force. 

This  is  to  inform  you  that  those  letters  are  being  made  available  to  Fitz- 
gerald's lawyers  together  with  the  information  that  the  White  House  permitted 
them  to  be  forwai'ded  to  the  Air  Force.  As  I  see  it,  Fitzgerald  has  a  greater  right 
to  this  information  than  the  Air  Force  since  his  job  rights  are  at  stake. 

I  am  also  attaching  a  copy  of  Fitzgerald's  lawyer's  views  on  what  White 
House  intervention  would  mean  to  his  claims  for  back  pay.  As  you  can  see  his 
view  is  contrary  to  the  opinions  you  have  received  from  the  Civil  Service  Com- 
mission and  Air  Force  personnel  office.  It  is  well  to  remember  that  they  have  a 
stake  in  keeping  the  White  House  out  of  this,  and  the  Kenneth  Cook  case  should 
be  sufficient  reminder  of  the  injustices  that  go  uncorrected. 
Cordially, 

Clark  R.  Mollenhoff. 


NOVEMBEB  13,  1969. 
memorandum  fob  the  files 

Subject:  Meeting  with  Mr.  Spencer  Schedler,  Assistant  Secretary  of  the  Air 
Force,  and  Colonel  James  Pewitt,  his  Executive  Officer 

From  2  :00  p.m.  to  2  :45  p.m.,  I  met  with  Mr.  Spencer  Schedlei*,  Assistant  Secre- 
tary, Department  of  the  Air  Force,  and  Colonel  James  Pewitt,  his  Executive 
Officer,  to  discuss  the  problem  created  by  the  abolition  of  the  job  held  by  Mr.  A. 
Ernest  Fitzgerald  in  the  reorganization  of  the  financial  management  office. 

Mr.  Schedler  assui-ed  me  that  the  abolition  of  the  post  had  nothing  to  do  with 
the  testimony  that  Mr.  Fitzgerald  gave  last  year  in  connection  with  the  co.st 
overruns  on  the  Air  Force's  C5A  heavy  transport.  He  stated  that  Mr.  Fitz- 
gerald's work  and  his  testimony  were  an  important  part  in  the  much  needed 
examination  of  the  C5A  program.  He  said  that  Mr.  Fitzgerald  had  a  number  of 
.  fine  qualities  as  a  tenacious  investigator  of  cost  programs,  that  there  were  a 
number  of  reasons  why  the  job  was  abolished,  but  it  had  nothing  to  do  with 
Fitzgerald's  testimony.  He  said  it  was  unfortunate  that  the  abolition  of  the  job 
was  interiireted  by  many  as  an  act  against  Mr.  Fitzgerald  in  connection  with 
the  testimony.  He  also  stressed  that  while  Mr.  Fitzgerald  was  one  of  a  number 
who  had  taken  part  in  the  C5  investigation,  that  he  was  not  necessarily  the  most 
important  figure  in  that  matter.  He  noted  that  while  Mr.  Fitzgerald  had  many 
fine  qualities,  that  there  were  also  some  problems  of  balance  in  connection  with 
his  testimony  on  the  overruns. 

He  said  he  was  certain  there  are  other  projects  in  the  Defense  Department  in 
which  Mr.  Fitzgerald's  talents  could  be  used  to  great  advantage.  He  stated  that 
if  there  was  specific  requests  for  information  on  Mr.  Fitzgerald's  work  with 
.relation  to  another  assignment,  he  would  have  no  objection  and  would  try  to  set 
out  Mr.  Fitzgerald's  strengths  and  qualifications  in  a  fair  manner.  He  said  he 
was  sure  that  Air  Force  Secretary  Seamans  and  others  were  of  the  same  mind 
and  that  he  believes  that  every  effort  should  be  made  to  dispel  the  notion  that 
the  abolition  of  the  job  represented  some  action  against  Mr.  Fitzgerald  in  con- 
nection with  the  testimony  he  gave  on  the  C5A.  He  said  he  will  prepare  as  fair 
and  factual  a  report  on  Mr.  Fitzgerald  and  his  testimony  on  the  C5A  as  is 
possible  and  would  try  to  be  fully  cooperative,  seeing  that  Mr.  Fitzgerald  finds 
a  iKjsition  in  the  Department  of  Defense  that  will  utilize  his  particular  talents. 

Clark  R.  Mollenhoff. 

Senator  EmTx.  Professor  Dorsen,  why  don't  you  come  up  and  sit 
with  us. 

I  would  suggest  you  initiate  the  manner  of  discussion. 
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]Mr.  KuRLAND.  I  think  tlie  important  thino;  is  that  we  are  not  liere 
to  discuss  the  problem  of  "Watergate.  The  problem  of  executive  ])riv- 
ilege  and  Goveniment  secrecy  is  a  longstanding  one  and  one  which  the 
Subcommittee  on  Separation  of  Powers  has  been  concerned  with  at 
least  since  its  inception. 

I  present  the  problems  of  what  form  of  legislation,  or  what  rule 
should  be  composed  by  this  committee,  and  then  the  Senate,  and  then 
I  should  hope  by  the  Congress  of  the  United  States.  I  think  that  this 
panel  ought  to  address  the  question  of  how  it  can  fi-ame  a  rule,  what 
the  limits  of  the  demands  on  the  executive  might  be,  if  any.  and  per- 
haps most  important,  who  is  to  make  a  determination  as  to  when  those 
limits  have  been  reached. 

Professor  Dorsen,  since  you  have  prepared  a  statement  perhaps  you 
could  start  a  discussion  of  this  subject. 

PAITEL  CONSISTING  OF  PROF.  PHILIP  B.  KURLAND,  UNIVERSITY 
OF  CHICAGO  LAW  SCHOOL;  PROF.  ARTHUR  S.  MILLER,  GEORGE 
WASHINGTON  UNIVERSITY,  NATIONAL  LAW  CENTER;  AND 
PROF.  NORMAN  DORSEN,  NEW  YORK  UNIVERSITY  LAW  SCHOOL, 
GENERAL  COUNSEL,  AMERICAN  CIVIL  LIBERTIES  UNION 

Mr.  DoRSEN.  I  am  a  professor  of  law  at  New  York  University,  and 
also  general  counsel  of  the  American  Civil  Liberties  Union.  I  have  pre- 
pared my  statement  with  John  Shattuck,  a  staff  counsel  of  the  ACLU. 
Our  views  are  under  consideration  by  the  ACLU  but  have  not  been 
officially  adopted. 

The  larger  statement  which  I  will  introduce  into  the  record  is  en-, 
titled  "Executive  Privilege,  the  Congress  and  the  Courts,''  and  con- 
sists of  two  lectures  I  delivered  at  Ohio  State  Law  School  about  2 
weeks  ago. 

[See  Appendix,  Volume  III  of  these  hearings,  Executive  Privilege, 
Part  1,  Law  Review  Articles  and  Statements  of  Legal  Scholars.] 

The  short  one  is  a  summary  of  that. 

[The  text  of  the  summary  is  printed  after  the  panel  discussion,  be- 
ginning on  page  414.] 

What  I  would  like  to  do  is  summarize  the  summary  very  briefly. 
In  the  summary  on  pages  4  to  13,  there  is  a  statement  of  reasons  why 
we  believe  it  is  untenable  for  the  executive  branch  to  claim  that  it  has 
a  discretionary  privilege  to  withhold  information  from  the  Congress., 

We  don't  think  that  is  supported  by  history;  we  don't  think  it  is 
supported  by  judicial  decisions;  and  we  don't  think  it  is  supported  by 
the  separation  of  powers  concept  in  the  Constitution. 

That  has  three  parts  to  separation  of  powers. 

I  will  not  repeat  what  we  have  in  our  papers,  but  the  power  of 
Congress  to  investigate  is  an  extraordinarily  broad  and  important 
aspect  of  it,  and  should  not  be  thwarted  except  for  the  most  compel- 
ling of  reasons. 

Wiile  there  is  an  executive  power  to  faithfully  execute  the  laws, 
I  will  borrow  a  statement  from  the  chairman  of  this  committee,  when 
he  said  a  few  weeks  ago,  that  power  to  execute  the  laws  does  not  imply 
capital  punishment.  Specifically,  there  is  no  basis  to  conclude  that 
because  the  President  can  execute  the  laws  does  not  mean  he  can 
withhold  infori  nation. 
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Filially,  our  position  is  that  if  there  is  an  ultimately  unnegotiable 
conflict  between  the  President  and  the  Congress,  neither  the  President 
nor  the  Congress  should  be  the  part  of  the  Government  that  makes  a 
final  decision.  The  courts  should  make  the  final  decision,  and  we  gi\e 
SO'   e  reasons  for  that  in  our  paper. 

i3eginning  on  the  bottom  of  page  18  of  the  summary,  we  have  tried 
to  set  out,  I  think  more  specifically  than  anyone  else  has  had  the 
temerity  to  do,  some  precise  rules  that  should  govern  executive  privi- 
lege, and  we  have  laid  them  out  in  a  form  that  could,  if  the  Senate 
and  the  House  were  so  minded,  be  adapted  to  legislation. 

Now,  let  me  just  say  one  other  thing  in  these  introductory  remarks : 
There  are  some  people  who  take  the  position  that  no  information 
whatsoever  can  be  witldield  by  the  President  from  the  Congress,  that 
there  is  no  such  thing  as  an  executive  privilege.  "We  don't  take  that 
view.  We  think  there  is  a  highly  limited  privilege,  but  one  that  should 
nevertheless  be  protected. 

Our  reasons  for  thinking  that  there  should  be  a  privilege  are  two- 
fold :  First,  we  think  that  anybody,  whether  the  Congress,  the  coiirts, 
or  the  Executive  could  not  function  properly  if  mere  recommendations 
of  an  informal  kind  and  conversations  of  an  informal  kind  were  to 
bo  scrutinized  and  cross-examined  in  a  public  inquiry. 

We  think  that  everybody,  as  we  make  clear  in  our  recommendations, 
should  be  held  responsible  for  decisions  he  or  she  has  made,  for  any 
decisions  that  he  or  she  has  personally  implemented,  and  for  facts 
that  he  or  she  has  acquired  in  the  course  of  professional  activity  for 
Government. 

But  we  do  not  thijik  mere  recommendations  should  be  subject  to 
cross-examination,  because  we  think  it  would  defeat  the  free  exchange 
of  views  within  the  executiA^e  branch. 

On  the  other  hand,  when  you  are  dealing  with  wrongdoing,  when 
you  are  dealing  with  conspiracy,  you  are  dealing  wnth  a  wholly  dif- 
ferent issue,  and  we  try  to  explain  why  a  privilege  should  not  exist 
in  these  circumstances. 

There  is  a  second  reason  to  protect  the  adAdce  of  one  official  to  an- 
other. It  is  on  page  IT  of  our  summary — essentially  a  recognition  of 
persona!  vulnerability. 

Specifically,  lower  ranking  people  can  be  hurt  badly  if  they  have 
to  justify  publicly  their  advice  to  superiors.  We  think  that  the  people 
who  are  responsible  in  the  executive  branch  for  making  decisions  and 
for  implementing  policy  should  be  required  to  come  before  the  con- 
gressional committees  and  answer  without  qualification.  But  loAver 
echelon  people  who  are  merely  making  recommendations  should  not  be 
subjected  to  that.  Congress  can  get  what  information  it  needs  by  cross- 
examining  responsible  officials. 

I  have  only  outlined  our  position.  'Wlien  you  look  at  it,  you  will  see 
that  we  do  recognize,  as  T  have  said,  an  extremely  narrow  area  where 
privilege  can  be  claimed,  but  it  is  microscopic  compared  to  the  broad 
claims  that  the  President  and  his  advisers  are  now  asserting. 

Mr.  Kttiland.  Arthur,  do  you  want  to  add  anything? 

INIr.  Miller.  I  haven't  studied  it  on  paper,  but  I  would  add  that  I 
think  the  problem  is  broader  than  executive  privilege. 

The  iproblem  is  with  that  of  secrecy  of  Government  and  includes  all 
branches  of  Government.  I  think  it  is  true  that  Congress  itself  at  times 
has  been  involved. 
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I  think  also,  as  we  mentioned  a  moment  ago,  tlie  courts  and  particu- 
larb^  the  Judicial  Conference  and  their  activities  have  been  at  fault. 

I  think  added  to  that,  Senator,  is  this  compilation  which  the  staff 
of  your  Subcommittee  on  Separation  of  Powers  has  drawn  up  to  show 
the  many  instances  of  refusal  of  information  by  the  Executive  for 
reasons  other  than  the  executive  privilege  which  goes  beyond  that 
and  which  I  think  is  a  part  of  this  larger  picture. 

Executive  privilege  itself  is  iuA'oked  only  a  very  few  times.  The  prob- 
lem is  m_uch  broader  than  that  and  there  are  many  reasons  for  doing  it. 
Sometim.es  it  is  a  flat  denial  and  saying  it  is  inappropriate  for  dis- 
closure, 710  authority  to  release  internal  workhig  docmnents,  prejudice 
our  relations,  verbal  refusals,  and  so  forth.  That  is  the  general  matter, 
gentlemen. 

Specifically  on  the  matter  of  executive  privilege,  I  would  tend  to 
agree  that  it  should  be  kept  to  a  narrow  point.  I  don't  know  how  you 
can  determine  whether  it  is  an  executive  communication  unless  some- 
one takes  a  look  at  it,  and  who  that  som.eone  is,  is  the  big  question  at 
the  moment. 

Senator  ER\^]sr.  In  other  words,  you  see  executive  privilege  as  just 
one  aspect  of  the  general  subject  of  the  secrecy  in  Government? 

]Mr.  Miller.  Secrecy  throughout  the  manv  parts  of  American  life. 

Corporations  are  notoriously  secret,  for  that  matter.  We  Ivuow  less 
about,  for  example,  the  big  multicorporations  than  we  do  about  most 
Government  agencies,  and  yet  they  are  probably  as  important  to  us  as 
Government  agencies. 

So  I  think  secrecv  is  a  real  problem. 

Mr.  KnRLAND.  If  we  change  the  word  "secrecy"'  to  the  wo^^d  "pri- 
vacy," we  come  down  to  a  different  conclusion.  Personally,  I  put  a 
great  value  on  the  privilege  of  privacy. 

Mr.  Miller.  I  don't  think  words  make  a  difference,  Phil.  I  think 
you  can  put  any  label  on  you  want,  still  the  withholding  of  informa- 
tion that  people  are  entitled  to 

Mr.  KuRLAND.  There  are  some  who  carry  those  doctrines. 

Mr.  DoRSEN.  Next  week,  Friday  and  Saturday,  a  conference  will  take 
place  at  New  York  University  Law  School  on  the  secrecy  in  Govern- 
ment that  goes  across  the  Government,  legislative  secrecy  and  local 
government  and  a  wide  rancre  of  other  areas.  It  will  be  held  for  2  full 
days,  and  we  have  a  very  distinguished  group  of  people,  former  Sen- 
ators Goodell  and  Gore,  "Walter  Cronkite,  Anthony  Lewis,  and  m.any 
other  people  who  will  speak  on  the  problem  of  executive  privilege. 

Mr.  KuRLAND.  My  point,  however,  is  that  you  cannot  solve  your 
problem  by  saying  you  want  to  abolish  secrecv  or  protect  privacy. 

We  have  here  a  very  definite  legislative  obligation  to  define  what 
it  is  that  the  executive  branch  waiits  to  expand  to  other  branches,  what 
is  going  to  be  prohibited  from  public  scrutiny,  or  more  particularly, 
•  the  scrutiny  of  the  legislature. 

Senator  ER^^x.  I  will  have  to  go  and  vote,  find  I  expect  I  will 
be  detained  in  order  to  bring  up  the  impoundment  bill. 
^-  .Does  your  statement  go  into  detail  on  the  question  of  wrongdoinsr? 

]\rr.  DoRSEN.  Yes,  it  deals  with  that  problem.  Wrongdoing  is  specifi- 
rjCallv  dealt  with  in  my  longer  statement. 

Senator  Ervin.  I  will  need  a  copy  of  your  statement  for  the  record. 
''""'   Mr.  DoRSEN.  I  will  put  it  right  into  the  record. 
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Senator  Ervix.  You  gentlemen  continue.  I  have  to  go.  I  don't  believe 
I  will  be  able  to  come  back  because  the  impoundment  bill  is  the  next 
order  of  business. 

It  was  nice  to  see  you  again. 

Mr.  DoRSEX.  Thanks  very  much,  Senator.  It  is  a  pleasure. 

Mr.  Edmistex.  "Wliy  don't  you  continue  ? 

Mr.  KuRLAXD.  I  was  suggesting  the  problem  is  one  of  defining  what 
the  privilege  is. 

The  second  question  is  who  is  going  to  determine  when  it  is  properly 
invoked  ?  I  think  I  have  some  conflict  with  Mr.  Doi-sen  about  it  because 
I  do  not  think  the  courts  are  the  proper  body  for  that  purpose  here; 
therefore,  the  third  question  is  the  question  of  wliat  sanctions  can  be 
imposed  in  the  event  of  failure  to  comply  with  an  order  of  that  body 
that  is  properly  authorized  to  issue  that  order. 

As  I  say,  perhaps  we  ought  to  take  this  up  in  the  context  of  the 
Presidential — White  House  statement — I  take  it  we  cannot  asf-ribe 
it  to  the  President — of  May  3  and  May  4, 1973. 

First,  in  temis  of  the  definition  of  the  privilege,  the  proposition 
issued  by  the  "WTiite  House  is  that  the  privilege  may  be  invoked :  Init  it 
starts  off  with  a  proposition,  and  then  it  is  followed  by  a  contradiction 
of  that  proposition. 

It  starts  off  with  the  proposition,  the  President  desires  invocation  of 
executive  privilege  be  held  to  a  minimum. 

I  think  we  have  all  had  an  opportunity  to  read  this  document. 

It  seems  quite  clear  to  all  of  us — it  seems  clear  to  me  that  it  will  be 
clear  to  all  of  us — that  the  proposition  as  stated  here  is  much  broader 
than  any  concept  of  executive  privilege  that  has  been  stated  in  the 
past. 

On  the  other  hand,  I  think  it  is  important  to  note  that  what  the 
W^iite  House  is  talking  about  here  is  not  merely  the  assertion  of  execu- 
tive privilege  before  a  congressional  body,  but  the  assertion  of  an 
executive  privilege  before  a  grand  jury. 

The  machinery  for  asserting  the  privilege  before  a  grand  jury  is 
much  more  complex  and  difficult,  it  seems  to  ine.  than  the  machinery 
foi'  asserting  it  before  a  congressional  committee. 

Norman,  would  you  like  to  talk  to  that  ? 

Mr.  DoRSEX.  Well,  the  most  obvious  problem  of  these  rules  in  para- 
graph 1  is  the  Presidential  papers. 

The  second  related  problem  is  that  conversations  among  themselves 
is  left  veiy  vague. 

There  is  no  attempt  to  distinguish  here  between  advice  on  the  one 
hand  and  decisions,  implementation,  facts  on  the  other. 

The  idea  of  having  papers  completely  insulated  from  congressional 
inquiry,  as  you  have  said,  Phil,  goes  well  beyond  anything  that  I  v.ould 
think  is  appropriate,  and  that  has  ever  been  recognized  before. 

Mr.  KuRLAXD.  Isn't  it  true  that  part  of  the  expansion  is  contained 
in  the  second  paragraph,  which  suggests  that  the  disclosure  of  classi- 
fied information  is  also — whatever  the  privilege  is  he  is  talking  about 
would  cover  classified  information. 

As  I  understand  the  statutes,  INIr.  Counsel,  classification  does  not 
exclude  congressional  action.  Is  that  right  ? 

Mr.  Edmistex.  That  is  true,  but  it  is  still  on  the  basis  of  what  they 
think  Congress  ought  to  have. 
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Mr,  KuRLAXD.  You  mean  there  is  discretion  in  tlie  executive? 

Mr.  Edmistex.  There  certainly  is. 

Mr.  KuRLAXD.  In  order  to  draw  rules  wovernincr  this  area,  we  would 
have  to  go  as  far  as  Mr.  Miller  suggests,  and  deal  with  matters  be- 
yond executive  privilege. 

jMr,  Edmistex.  I  think  the  question.  Professor  Kurland,  is  who  is 
going  to  be  in  the  driver's  seat  on  this  business  ? 

As   Senator  Ervin  asked,  who  makes  these  determinations? 

I  disagree  that  you  work  things  out  on  a  general  basis.  That  has 
never  worked. 

You  have  to  have  external  standards  that  guide  the  actions  of  man- 
kind, and  that  is  in  the  form  of  law. 

At  least,  Senator  Ervin's  resolution.  Senate  Joint  Resolution  72, 
looks  toward  making  a  Senate  nde. 

It  says,  look,  if  yori  people  Avant  to  deal  with  us,  you  are  going  to 
Iiave  to  follow  our  rules  in  doing  so. 

Well,  I  don't  buy  this  business  about  let  us  all  come  to  reason 
together. 

The  executive  branch  of  Government  has  almost  reasoned  the  Con- 
gress right  out  of  existence. 

Mr.  KuRLAXD.  You  don't  mean  that.  This  is  not  the  reason  they  are 
relying  on. 

Mr.  Miller.  What  you  are  suggesting  is  they  are  interpreting  a 
law  that  is  fairly  clear  for  lawyers  to  interpret,  any  way  they  want  to. 

]Mr.  KuiiLAX^D.  We  don't  have  a  law  that  is  clear. 

Mr.  Edmistex.  I  don't  recall  a  law  in  any  case  of  so-called  executive 
privilege. 

Mr,  Miller.  No,  not  a  law. 

Mr.  KuRLAXD.  There  are  propositions  that  have  been  offered  by 
Mr.  Dorsen,  modifications  that  he  gave  to  this  committee  in  an  earlier 
Iiearing,  and  I  think  they  are  an  improvement.  Who  determines 
v/hether  the  privilege  has  been  properly  invoked?  I  think  one  of  the 
difficulties  the  White  House  memorandum  has  made  clear  is  the  group- 
ing of  the  congressional  committees  along  with  the  grand  jury  as  if 
it  were  but  a  single  privilege  involved  here. 

As  far  as  the  coui-ts  have  been  concerned  in  the  past,  as  I  understand 
it,  when  the  Government  has  in  litigation  or  in  terms  of  criminal  pro- 
ceedings asserted  that  they  would  not  produce  docmnents  which  wei-e 
appropriate  for  production,  the  question  of  sanction  was  one  left  to 
the  judiciary. 

No  question  has  been  raised,  I  take  it,  that  the  court  can't  enter 
judgment  against  the  United  States  for  failing  to  provide  documents 
in  the  particular  situation  with  which  we  are  concerned  or  which  is 
pervasive  in  Washington  at  this  moment. 

However,  you  will  run  into  a  difficulty  there  in  that  the  question 
is  how  do  you  get  the  Government  to  produce  that  kind  of  information 
which  is  necessary  to  prosecute  officials  or  former  officials  of  the 
Government  ? 

I  expect  a  ruling  by  the  court  dismissing  criminal  proceedings  is 
not  likely  to  be  the  most  productive  method  of  securing  the  access 
to  these  documents. 

But  I  would  emphasize  that  the  problems  that  the  courts  may  have 
are  different  from  the  problems  that  a  congressional  committee  would 
have. 
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Tlie  question  I  would  like  to  put  to  you  gentlemen  is,  liow  can  the 
conunittee  make  a  determination  as  to  whether  the  privilege  has  been 
properly  invoked,  and  if  it  decides  that  it  has  not  been  properly  in- 
voked, what  sanctions  ai-e  available  or  should  be  made  available  to 
Congress  to  secui'e  the  necessary  data? 

Mr.  DoRsf:x.  If  you  are  asking  foi-  a  document,  you  are  actually  ask- 
ing for  testimony.  How  can  a  committee  decide  it  really  should  have 
the  testimony  until  it  sees  the  entire  document :  is  that  the  cjuestion  ? 

Mr.  KuRLAXD.  I  am  working  on  tlie  assumption  that  there  is  not 
going  to  be  a  blanket  proposition  that  the  Congress  has  access  to 
any  thing  it  wants,  that  there  is  some  ai-ea  of  what  Mr.  Miller  would 
■call  secrecy,  and  what  I  might  call  privacy. 

The  question  is  wiiether  it  falls  in  that  area.  It  is  the  problem  of  con- 
fidential communications  up  and  down  the  line. 

Mr.  DoRSEX.  One  of  the  [x>ints  I  was  going  to  make  is  that  this  is 
not  a  pi-oblem  unique  to  this  area. 

Congi'ess,  assuming  it  knows  about  a  document,  would  ask  for  the 
document.  Presumably,  the  Executive  would  say  we  will  not  give  you 
the  docmnent. 

If  my  proposals  were  accepted,  the  Senate  or  the  House  committee 
would  say,  well,  you  can  keep  confidential  and  private  those  parts  of 
the  document  that  relate  solely  to  advice,  but  in  terms  of  decisions, 
in  t«rms  of  implementation,  in  terms  of  facts,  you  don't  have  a  right 
to  do  that. 

If  the  Executive  either  refused  altogether  to  make  a  document  avail- 
able or  refused  to  give  parts  to  the  Senate  or  the  House  committee, 
the  committee  would  then  have  to  make  a  determination  whether  or 
not  it  wanted  to  press  for  the  information. 

At  that  point,  if  the  President  or  his  counsel  refuse  to  make  the 
information  available,  the  courts  should  l^ecome  a  factor. 

Tliei'e  are  two  ways  of  handling  this :  One  is  the  political  sanctions. 
We  will  not  vote  for  the  next  nominee.  We  will  not  give  you  the  money 
you  want  for  a  dam.  We  will  make  life  miserable.  Those  are  all  things 
that  can  be  clone  at  the  present  time. 

Wien  one  goes  beyond  that,  I  sketch  out  a  way  in  which  the  courts 
could  be  involved  in  torms  of  case  and  controvei'sy,  standing  and 
appropriate  sanctions. 

Let  me  say  that  this  may  be  the  worst  possible  way  of  going  about 
it  except  for  all  the  other  ways.  There  is  no  way  you  can  solve  this 
pi-oblem  by  providing  the  liCgislature  with  complete  authority  or  the 
President  with  complete  authority. 

So  what  I  have  tried  to  do  with  John  Shattuck  is  sketch  out  a  way 
in  which,  if  the  normal  processes  of  negotiation  and  pressure  failed, 
you  can  bring  a  lawsuit  and  get  an  independent  body  to  make  the 
decisions. 

At  this  point,  one  might  ask  what  is  the  guarantee  the  President  will 
make  the  document  available  to  the  courts  ? 

One  aspect  of  the  question  has  to  do  with  just  plain  good  faith  on 
the  part  of  the  President — similar  to  the  case  when  an  antitrust  defend- 
ant is  requested  to  produce  documents  related  to  an  alleged  restraint 
of  trade,  when  a  defendant  in  an  SEC  action  is  asked  to  bi*ing  docu- 
ments relating  to  the  stock  market,  it  is  possible  that  key  dociunents 
will  be  destroyed  and  not  made  available.  That  is  also  possible  in  this 
situation. 
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But  I  don't  see  how  one  can  work  on  the  assumption  that  th.at  will 
happen,  although  it  may  happen  in  some  situations,  given  human 
nature.  Wlien  a  known  "document  is  identified,  well,  that  document 
has  to  be  made  available  to  the  court  because  they  can't  avoid  making^ 
it  available  to  the  court. 

Mr.  Ktjrland.  They  could  say  "No." 

Mr.  DoRSEN.  That  is  the  second  part  of  the  problem — where  the 
muscle  or  the  power  is. 

The  Supreme  Court  has  spoken  about  this  in  the  Adam  Clayton 
Powell  case.  Mr.  Powell  sued  to  get  back  pay  when  he  was  improperly 
denied  his  seat  in  the  House.  The  Supreme  Court  decided  adversely  to 
the  House  of  Representatives. 

The  question  arose,  how  are  we  going  to  get  the  House  of  Repre- 
sentatives to  comply  with  order  ? 

The  Court  said,  in  a  footnote,  perhaps  with  tongue  in  cheek,  perhaps 
with  naivete,  that  "It  is  an  inadmissible  obiection  to  action  which 
might  be  taken  in  regard  to  this  determination." 

Now,  we  know  that  it  is  possible  that  the  President  would  say,  or 
the  Attorney  General  would  say  imder  instructions  of  the  President, 
we  will  not  comply.  I  just  do  not  believe  that  is  the  way  the  Govern- 
ment will  operate. 

Mr.  Ktteland.  It  is  true  in  most  instances.  In  most  instances  you  will 
not  get  a  judicial  resolution  of  the  problem. 

We  are  in  a  new  era,  and  there  are  certain  matters  which  are  not 
that  kind  of  informational  document. 

Let's  assume  the  Watergate  investigations  were  controlled  by  your 
rules  and  the  Executive  rejex^ted  supplying  you  the  information,  and 
you  went  to  court.  The  judge  said.  "Now,  Mr.  President,  you  have  to 
produce  these  documents."  assuming  the  court  will  take  the  case.  I 
can't  imagine  a.  President  under  similar  circumstances  rejecting  it 
even  as  a  judicir^  matter.  It  is  unthinkable  to  me. 

Mr.  DoRSEN.  I  agree,  it  is  not  unthinkable.  I  just  don't  think  it  would 
haDpen. 

I  think  the  President  would  be  risking  an  extraordinary  confronta- 
tion after  the  Supreme  Court  has  issued  a  mandate  explicitly  requiring 
the  President  to  make  information  available  to  the  Conffress. 

If  I  were  the  Commander  in  Chief  of  the  armed  services  of  the 
United  States,  and  was  responsible  for  law  enforcement  in  the  United 
States.  I  would  think  a  long  time  before  telling  the  Supreme  Court  I 
will  not  comply.  But  it  is  admittedly  possible. 

Mr.  Ktjri^nd.  Let's  assume  tliat  what  vou  are  suggestino-  is  an  ap- 
propriate resolution  of  an  impassable  and  i^ipossible  conflict  lietween 
the  legislative  and  the  executive  branch.  Would  it  not  be  necessary 
under  those  circumstances  to  put  this  issue  directly  into  the  Supreme 
Cor.rt  of  the  Uu ited  Sta  tes  ? 

]\Tr.  DoRSEX.  Not  the  lower  cou.rts. 

Mr.  Kttrland.  If  what  you  are  reiving  on  is  the  oblisrations  of  the 
President  to  abide  bv  the  Inghest  court  of  the  laud,  until  that  is  ap- 
pealed, and  the  process  is  completed,  he  is  not  likely  to  do  so,  and  it 
miffht  be  better  to  eliminate  appellate  steps. 

Mr.  DoRSEN.  A  very  interesting  suggestion.  It  hadn't  occurred  to 
me. 

Mr.  Miller.  It  would  take  an  amendment,  wouldn't  it,  Phil  ? 
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Mr.  KUELAXD.  Xo. 

Mr.  Miller.  To  enlargfe  it? 

Mr.  KuRLAXD.  Xo ;  so  lonof  as  the  case  is  in  controversy. 

Mr.  DoRSEx^.  Marhriry  v.  Madhon. 

Mr.  Miller.  Yon  would  have  to  get  over  that. 

Well.  1  would  sufforest  there  is  one  case,  where  the  President  did  defv 
tlie  Chief  Justice  of  the  United  States,  that  is  in  the  case  of  Lieutenant 
Merryman. 

Oliief  Justice  Taney  said  turn  him  loose,  and  Lincoln  said,  "Xo, 
I'm  not  going  to  do  it." 

'Chat  is  in  the  midst  of  a  wartime  situatioiL 

I  would  like  to  raise  a  further  question.  We  are  dealing  with  two 
levels  of  questions,  a  mass  of  low  visibilit}-  type  of  things,  a  routine 
refusal  to  get  information  of  one  type  or  another.  There  are  at  least 
160  examples  in  the  last  several  years,  most  of  which  are  not  justified 
by  executive  privilege. 

I  think  some  sort  of  a  way  perliaps  of  getting  a  new  institution  with 
respect  to  a  general  type  of  thing  where  people  can  go,  perhaps  to 
the  General  Accounting  Office  of  Congress,  or  individuals  in  the 
country  who  want  information  from  Government  can  get  an  ombuds- 
man type  of  thing  and  keep  it  out  of  the  courts,  you  don't  clutter  up 
the  courts. 

Then  there  are  those  rare  instances,  I  hope  rare,  of  high  visibility 
problems  such  as  involved  now  in  the  Watergate  situation.  I  would 
agree  that  that  requires  the  choice  of  existing  institutions,  and  I  would 
agree  with  Phil's  idea  of  immediate  action  by  the  Supreme  Court,  an 
immediate  decision  by  tlie  Supi'eme  Court  in  an  expedited  fashion. 

Mr.  Edmisten.  I  think  all  these  controversies  by  the  Congress  and 
the  Executive  would  have  their  resolution  a  great  deal  quicker  if  we 
did  let  the  Supreme  Court  decide  rather  than  going  2  or  3  years  with 
controversies  about  pocket  veto,  executive  privilege,  or  treaty-making 
power,  issuance  of  making  law. 

Mr.  Miller.  The  question  concerns  individuals  in  this  country  as 
well  as  Members  of  Congress  and  the  probable  effects  on  people  who 
miirht  be  the  recipients  of  Goveinment  grants. 

Mr.  Edmistex'.  I  don't  think  we  ought  to  wait  for  years  to  %<^\  it, 
Arthur. 

Mr.  Miller.  I  think  e\-en  the  Chief  Justice  agrees  with  that.  I  don't 
think  anyone  agrees  with  the  i^roblem  of  delay  in  courts. 

The  problem  is  expediting  the  decision.  Whether  you  Avant  to  make 
the  trial  court  effect  these  dispositions — I  do  see  it  would  be  possible 
even  as  they  did  a  few  years  ago  in  the  Wyncott  Chemicals  case.  Even 
with  jurisdiction,  the  courts  can  still  refuse  to  exercise  it  in  theii-  own 
good  judgment. 

There  is  no  way  to  force  a  court  to  make  a  decision  that  I  know  of. 

Mr.  KrRLAx^D.  Let  me  come  back  and  say  that  T  am  not  endorsing 
the  idea  that  the  judiciary  should  resolve  a  question  between  Congress 
and  the  Executive.  I  thinlc  either  body  finding  itself  in  the  middle 
under  those  circumstances  might  come  out  on  top.  but  more  likely 
would  be  cut  asunder. 

The  appointment  of  .Tustices  with  the  notion — remember  that  the 
President  and  the  Senate  have  a  role  in  the  notion  that  these  Justices 
are  going  to  be  people  who  resolve  direct  conflicts  of  this  nature — 
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tliere  is  going  to  be  a  perversion  of  the  appointment  process,  I  am 
afraid. 

But  there  are  those  who  have  more  faith  in  the  Judiciary  than  I  do, 
and  maybe  for  the  same  reason  that  Professor  Dorsen  suggested  in 
support  of  his  plan.  It  is  not  that  it  is  a  good  plan,  it  is  just  that  it  is 
the  best. 

Mr,  Dorsen.  I  might  add  it  would  be  an  extraordinary  occasion  for 
this  to  happen.  One  side  effect  that  might  be  beneficial  would  flow 
from  the  mere  fact  this  remedy  was  lurking  in  the  background:  it 
would  induce  the  parties  to  resolve  their  differences  more  exi)editiously 
and  amicably.  When  you  know  3'ou  will  he  brought  into  compulsoiy 
arbitration,  you  tend  to  settle  your  grievances  more  quickly. 

Mr.  KuRLAND.  Doesn't  that  suggest  an  alternative  to  the  use  of  the 
Judiciary? 

Mr.  DoRSEN.  What  is  it  ? 

Mr.  KuRLAND.  Permanent  arbitration,  representatives  of  the  execu- 
tive branch,  representatives  of  the  Legislature,  with  a  chairman  pre- 
siding over  it. 

Let  us  keep  the  existing  Judiciary  out  in  the  middle. 

Mr.  Dorsen.  They  would  lack  the  prestige,  I  think,  of  the  courts. 

Mr.  KiTRLAND.  Depending  on  who  they  were.  These  days,  there  are 
a  lot  of  ex-judges  who  would  serve. 

I  thinlv  our  primary  idea  is  not  an  enforcement  agency,  but  it  may 
prove  to  be  that  that  will  be  the  hardest  question  to  resolve. 

The  first  question  remains,  and  I  think  that  has  not  been  solved 
except  in  terms  of  Mr.  Dorsen's  paper,  the  definition  of  th.e  privilege. 

I  think  until  that  time,  until  we  have  a  definition,  we  cannot  really 
say  who  it  is  that  is  violating  the  privilege  by  refusing  to  jn-oduce  data. 

Does  the  absence  of  a  definition  mean  that  thei-e  is  no  privilege 
or  that  it  is  totally  discretionaiy  with  the  President  asserting  the 
privilege? 

Mr.  Miller.  It  depends  on  whom  you  talk  to. 

]Sf  r.  KuRLAND.  I  am  talking  to  you. 

Mr.  Miller.  I^et  me  return  by  asking  a  question. 

Senator  Ervin  asked  a  moment  ago :  Is  your  view  of  executive 
privilege  a  verv  limited  view?  We  might  address  ourselves  to  Senator 
Ervin's  definition  and  ask  ourselves  what  comments  we  have  on  that, 

^Ir,  KuRLAXD.  Mr.  Edmisten,  do  you  have  a  wi-itten  definition? 

Mr.  Ediniisten.  It  goes  something  like  this:  The  President  has  a 
riglit  to  have  confidential  and  secret  advice  and  conversations  between 
himself  and  his  aides  and  has  a  right  to  have  secret  conversations  be- 
tween aides  when  those  conversations  relate  to  the  Prpsident's  carry- 
ing out  a  statutory  or  constitutional  function  of  the  President. 

So  I  suppose  the  real  question  is  what  is  a  statutory  or  Constitutional 
function  of  the  President. 

Mr.  KuRLAND.  I  assume  by  that  he  is  excluding  non-(TOvernmental 
matters  and  those  matters  which  fall  outside  of  the  function  because 
they  are  criminal? 

INIr.  Edmistex,  Yes, 

Mr.  Miller.  It  also  goes  to  the  content  of  communications,  as  sug- 
gested before. 

The  critical  question  here  is  the  content  of  communication  and  who 
is  to  make  the  judgment  on  that. 
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Someone  has  to  look  at  tliat  communication,  and  if  you  say  the 
President  has  the  final  say,  then  you  are  giving  him  the  power  to 
judge  his  own  office  and  actions. 

If  you  say  the  Congress  has  it 

Mr.  KuRLAXD.  I  woidd  like  it  in  writing. 

You  say  who  is  to  make  a  determination,  if  you  have  a  document, 
then  it  is  easy  to  say  that  so-and-so  shall  look  at  the  document  and 
come  up  with  an  answer. 

If  you  have  a  witness  who  is  testifying  as  to  what  it  was  he  said, 
then  you  have  a  different  kind  of  factfinding. 

Mr.  Miller.  Didn't  the  Couit  in  the  Patsy  ]Mink  case  say  Congress 
can  cure  these  matters  aiid  the  problem  was  tlie  statute  itself,  and 
Congress  has  the  power  of  hearing  defects  in  the  Freedom  of  Informa- 
tion Act. 

Mr.  DoRSEx.  Let  me  ask  you  a  question.  Phil : 

One  view  of  the  matter  would  limit  the  privilege  that  I  call  the 
advice  privilege  to  people  at  the  Presidential  aide  level  as  distinguished 
from  people  who  are  advising  cabinet  or  subcabinet  members,  or  even 
lesser  officials. 

Now,  my  own  view  is  that  if  there  is  such  a  thing  as  an  advice 
privilege,  I  don't  see  wh}'  it  shouldn't  apply  down  at  the  lower  levels 
of  the  executive  branch  in  the  same  way  as  it  applies  to  advisers  to 
the  President. 

Lower  echelon  people  are  more  vulnerable  than  Presidential  aides 
are.  They  are  performing  a  function  within  the  executive  branch,  and 
the  legislative  can  get  what  it-  needs  by  interrogating  responsible 
officials  about  functions,  decisions,  implementation  of  decisions,  and 
facts. 

]Mr.  Miller.  I  don't  think  that  is  a  fact,  Xorman. 

I  think  that  the  Secretary  very  often  says,  I  don't  know,  I  will  look 
it  up.  He  has  to  go  back  and  ask  somebody. 

Very  often,  you  see  congressional  hearings  with  the  witness  saying, 
I  don't  have  any  personal  knowledge  of  this. 

Mr.  KuRLAX'D.  What  we  are  talking  about  in  terms  of  privilege  is 
not  a  privilege  that  surrounds  the  Plxecutii-e  Office  staff. 

Obviousl}',  when  the  Undersecretary  of  State  communicates  a  rec- 
ommendation to  the  Secretary  of  State  that  falls  within  the  privilege, 
wo  will  assume. 

Mr.  Edmistex'.  Senator  Ervin  doesn't  assume  that. 

Mr.  KuRLAXD.  We  assume. 

Mr.  Dorsen^.  That  is  questionable. 

Mr.  KrRLAXD.  I  assume  througbout  that  is  the  case. 

T  don't  think  you  will  find  any  testimony  except  that  of  one  witness, 
that  expresses  a  belief  that  there  is  any  such  person  in  the  executive 
branch  who  is  entitled  to  protection.  Except  for  that  witness,  you  will 
discover  we  are  talking  about  communications  up  and  down  the  line. 

I  think  in  one  way  the  White  House  has  started  a  rabbit,  and  we 
have  been  chasing  it,  and  we  ought  to  avoid  it. 

It  was  the  White  House  that  came  up  with  the  suggestion  that  the 
question  of  privilege  depends  upon  the  location  of  the  Government 
official,  and  if  he  is  called  a  Cabinet  officer,  then  the  privilege  is  not 
there,  or  it  was  suggested  that  it  is  not  there.  -t"   .  •  • 

If  he  is  called  a  White  House  staff'  officer,  it  is  there. 
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What  happens  with  those  people  who  carry  both  titles,  I  expect,  is 
not  quite  clear,  or  I  don't  know  how  the  Wliite  House  feels  about  it. 

To  that  degree,  I  think  we  should  be  indebted  to  the  recent  Attorney 
General,  I  guess  he  is  still  Attorney  General,  Mr.  Kleindienst,  because 
the  one  thing  he  made  clear  in  his  assertion  of  the  executive  privilege 
was  that  it  was  not  limited  to  and  not  based  upon  the  location  of  the 
Government  official  on  the  ^^^lite  House  staff. 

I  should  personally  be  dismayed  if  we  think  of  the  executive 
23rivilege  in  terms  of  the  location  of  the  executive  personnel  as  really 
a  geographic  location  of  the  executive  personnel  rather  than  in  terms 
of  the  function  that  is  being  performed  and  the  content  of  communi- 
cations. 

]Mr.  Edmisten.  This  survey  will  certainly  back  you  up  on  that — 
these  160  firm  refusals  to  pro^dde  information  or  testimony  or  testify, 
the  bullv  of  them  from  the  State  Department. 

I  think  you  have  to  face  up  to  the  fact  that  the  executive  branch  of 
Government  has  some  notion  of  privileged  communications. 

What  I  have  been  fussing  about  really  is  this :  That  the  Congress 
is  always  reacting  to  something  they  say  down  there  about  executive 
privilege,  and  I  am  saying  that  when  the  Congress  in  its  investigative 
role  and  oversight  role  wants  some  information,  it  should  set  the 
ground  rules. 

]\fr,  Kfrland.  I  have  no  objection  about  that  to  the  extent  you  are 
excluding  access  to  communications,  it  is  not  merely  confidential  com- 
munications of  those  on  the  White  House  staff. 

.^  =;  to  the  extent  they  have  the  privilege — let  me  put  it  differently: 

^hey  do  not  have  the  privilege  because  of  their  location. 

The  fact  that  they  are  members  of  the  "^^Hiite  House  staff  or  former 
members  of  the  White  House  staff  does  not  give  them  an  opportunity 
to  sny,  T  will  refuse  to  disclose  any  information  either  to  the  Congress 
or  to  a  judicial  official. 

It  is  not  the  place  in  the  Government  but  the  content  of  the  com- 
munication that  is  important  to  be  protected. 

Mr.  EniNriSTEx.  I  was  spealdng  only  in  context  of  the  Watergate 
inve^stigation. 

]\rr.  INIiLi^ER.  Let  me  ask  this  question :  If  you  don't  limit  it  to  the 
Wliite  House  itself,  and  its  immediate  locale,  let's  say  the  Executive 
Offices  of  the  Presidency,  the  several  hundred  people  who  work  there, 
tlien  what  is  the  cutoff  point  ? 

Don't  you  get  to  Mr.  Kleindienst's  point,  the  Attorney  General's 
point,  that  covers  all  3  million  executive  positions? 

Mr.  KuRLAND.  That  doesn't  shock  me. 

Mr.  Edmisten.  He  says  it  does  if  the  President  says  it  does. 

Mr.  Ktjrland.  The  question  is,  "Is  it  a  confidential  communication 
of  the  type  that  is  privileged  ?"  And  if  it  is,  I  don't  care  if  it  is  a  GS-1 
or  GS-1 6  employee. 

Mr.  Miller.  You  have  got  a  really  tough  definitional  pro1:)lem,  then. 
You  have  got  to  know  what  it  is  you  are  going  to  have  privilejred,  or 
you  are  going  to  hax'^e  the  w^hole  damned  curtain  dropped.  It  will  drop 
flat.  There  will  be  a  big  paper  curtain  between  Congress  and  the  execu- 
tive branch. 

Mr.  KnRLAND.  When  did  the  notion  that  the  privilege  you  are  talk- 
ing about  was  assignable  only  to  those  on  the  Wiite  House  staff  come 
into  existence?  When? 
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Mr.  jVIillek.  The  notion  of  executive  privilege,  to  my  knowledge, 
came  into  being  20  years  ago  in  the  Eisenhower  administration.  They 
invented  tlie  term. 

Mr.  KuRLAXD.  You  laiow  better  than  tliat. 

Mr.  MiLLEK.  They  invented  the  term  "executive  privilege,"  about  20 
years  ago. 

Mr.  KuRLAXD.  It  goes  back  a  long  way  in  our  history  that  there  is 
the  notion  there  are  certain  things  in  our  executive  branch  that  cannot 
be  compelled  by  the  legislative  branch. 

One  of  your  problems  is  you  are  assuming  the  only  place  laws  are 
made  are  in  courts. 

Mr.  Miller.  That  is  not  a  problem.  That  is  a  problem  of  the  courts. 

Mr.  KuRLAXD.  The  fact  that  a  case  is  not  decided  there  does  not  mean 
a  case  is  true  or  not  tnie. 

The  difficulty  that  we  have  here  is  not.  as  T  say,  the  question  of 
who  shall  have  the  power  to  assert  the  pri\ilege,  but  Avhat  it  is  we  think 
is  properly  privileged ;  and  the  function  of  the  privilege,  to  the  extent 
there  is  one,  is  to  say  you  cannot  carry  on  the  executive  branch  of 
the  Government  unless  there  is  a  confidential  it  v  in  certain  kinds  of 
communications. 

I  know  Mr.  Miller  differs,  but  most  of  us  would  say  a  Judicial  Con- 
ference to  decide  how  judges  would  go  on  each  case  is  entitled  to 
confidentiality. 

We  suggest  that  certain  communications  between  lawyers  and  clients 
are  entitled  to  confidentiality. 

We  even  say  certain  commimications  between  husbands  and  wives 
are  entitled  to  confidentiality. 

Mr.  jSIiller.  The  laws  say  that.  The  law  doesn't  say  anything  about 
executive  privilege ;  it  doesn't  say  anything  about  Chief  Justice  Bur- 
ger with  confidentiality  of  proceedings. 

The  law  says  nothing. 

INIr.  KuRLAXD.  The  question  is  not  what  the  law  says,  but  what  kind 
of  law  Congress  should  write  under  these  circumstances. 

It  is  quite  true  there  is  no  statute  on  the  subject.  If  there  were,  per- 
haps our  problem  would  not  be  existent  at  the  moment. 

The  problem  that  the  committee  is  charged  with — and  I  am  talking 
about  the  Separation  of  Powers  Subcommittee  and  not  the  Special 
Committee  on  Watergate  or  any  subcommittee  of  the  Government 
Operations  Committee — we  are  charged  with  the  problem  of  drafting 
legislation  that  is  appropriate  to  accomplish  what  we  think  are  the 
ends  of  protecting  communications,  certain  kinds  of  communications, 
and  being  certain  we  do  not  draw  that  line  too  narrow  as  to  what 
Congress  should  have  access  to. 

Mr.  DoRSEX.  Specific  rules  are  what  I  have  tried  to  provide.  I  don't 
know  if  they  will  work  or  how  you  will  react  to  them. 

But  to  go  back  to  the  question  you  asked  before,  and  that  has  never 
been  answered : 

You  inquired,  we  don't  have  a  statute  now.  What  does  that  mean 
regarding  the  current  status  of  the  privilege  ? 

Is  it  discretionary  ? 

That  question  points  up  the  line  of  tliought  which  led  me  ultimately 
to  go  to  the  couits  for  resolution  because  ^Ir.  Kleindienst  said  the 
absence  of  a  statute  means  the  President  can  decide  any  way  he  wants ; 
I  reject  this  for  all  kinds  of  reasons. 

97-414—73 27 


412 
]Mr.  KuRL.\ND.  I  am  in  agreement  with  you  on  that  part  of  your 

Mi\  DoRSEX.  If  it  isn"t  the  courts,  then  it  has  to  be  the  Congress. 
T  don't  think  the  Congress  should  be  the  final  judge.  I  think  there  is  a 
very  powerful  argimient  in  favor  of  legislative  access  to  information, 
but  it  is  not  the  only  value  that  we  ai-e  dealing  with  here ;  we  also  have 
what  you  call  privacv.  The  President  should  not  be  able  to  be  the  final 
determinant  of  his'rii2:hts  and  duties.  Nor  should  the  Legislature 
be  the  final  determinant  of  its  powers  vis-a-vis  the  Executive. 

:Mr.  KuRLAND.  There  is  one  part  Avhere  it  says  these  gaps  should  be 
filled,  the  "necessary  and  proper**  clause. 

Mr.  DoRSEX.  That  is  a  constitutional 

Mr.  KuRLAND.  No.  "To  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  department  or  office  thereof." 

Mr.  DoRSEN.  The  investigative  power  is  an  implied  power  itself.  Are 
you  saying  that  any  necessary  and  proper  clause,  appended  to  the 
'investigative  power,"^ gives  the  Congress  the  right  to  make  a  final  deci- 
sion on  this  issue  ?  ,     ,        ^     -n.      •  i     ^   i      i  j 

Mr.  KuRLAND.  I  am  saying  in  terms  of  whether  the  President  should 

have  that  power. 

:Mr.  DoRSEN.  I  say  he  should  not.  .     rr.,  •        • 

I  agree  with  that.  We  probably  all  agree  on  it.  The  question  is 

whether  the  Congress  can  be  the  ultimate  decider  as  the  matter  stands 

Avithout  a  statute.  .    .  ^  i         -n 

Mr.  KuRLAND.  In  the  absence  of  a  statute  it  is  not  Congress  who  will 

be  the  decider  or  the  President.  ,     ,         4. 

What  you  are  left  with  is  open  warfare,  and  the  person  who  has  at 

anv  given  moment  the  powder  will  prevail. 

i  agree  with  you  that  is  a  very  poor  way  of  operating  the  Crovern- 

Mr.  DoRSEN.  I  agree  completely,  and  I  want  to  make  one  further 
point :  9  times  out  of  10,  it  is  the"  President  who  will  win  that  bout, 
since  possession  is  99  percent  of  the  law  here  as  elsewhere. 

Mr.  KuRL.\ND.  Until  recent  days,  he  had  greater  control  over  pubhc 

opinion.  ,         ^  •         ttt        ,x 

Mr  MiLi.ER.  Let  me  put  a  vQvy  broad  question  :  \\  eren  t  we  saying 
there  are  no  institutions  adaptable  to  these  critical  problems  of  privi- 
leire  and  these  extraordinary  matters  that  our  countiy  is  now  faced 

with?  .  •  1  •     T         ij 

We  are  dealing  in  these  privilege  questions  with,  again  1  would  say, 

two  levels  of  inquiry :  ,.,    .  .1  .•  +. 

The  ordinaiy  level  of  inquiiy,  which  is  a  rather  routine  matter, 
but  I  don't  see  any  institution  in  our  Government— I  would  say  the 
courts  are  ill  adapted,  but  probably  the  best  adapted  to  deal  with  these 

111  il  1"  i"f*  T'^. 

If  that  be  so,  this  is  the  question :  Isn't  the  Constitution  itself  faulty  ? 

Mr.  KuRLAXD.  There  are  a  large  number  of  gaps  in  the  Constitution, 
certainly  the  three  of  us  should  know,  because  we  make  our  Ining 
on  the  basis  of  those  gaps.  .     t  <?  xi     • 

Again,  let's  go  back  two  steps :  I  think  what  we  have  is :  It  the  issue 
comS  up,  can  the  privilege  be  asserted  before  the  grand  jury  ? 
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It  is  ^oiiig  to  be  decided  and  decided  by  the  judge  who  is  in  charge 
of  the  gi-ancl  jury. 

I  think  if  tlie  question  comes  up  whether  the  privilege  can  be  as- 
serted before  the  committee,  it  will  be  decided,  and  it  will  be  decided 
by  the  pei-son  on  the  committee,  the  decision  first  being  made  by  the 
grand  jury  or  by  the  committee  with  regard  to  hearing. 

The  question  then  arises,  what  happens  when  the  executive  says, 
you  have  made  your  decision,  now  enforce  it. 

Mr.  Dorsen  is  ({uite  clear,  that  as  to  the  judiciary,  the  executive 
branch  is  not  as  likely  to  take  that  attitude — and  I  would  agree  with 
that — as  it  is  with  regards  to  a  committee. 

I  expect  under  lx>th  circumstances  under  existing  law,  without  any 
change  being  made,  the  question  will  be  resolved  by  the  judiciary, 
because  I  assume  that  the  conmiittee,  like  the  court,  in  the  event  of  re- 
fusal to  answer,  will  seek  a  contempt  citation  and  that  question  of 
propriety  of  the  contempt  citation  will  rest  in  the  lap  of  the  judiciary 
for  resolution. 

So  I  suggest  the  proix>sal  of  Mr.  Dorsen  is  only  a  different  method 
of  getting  it  there,  is  creating  a  new  participation  on  the  part  of  the 
judiciary. 

Mr.  MiiXER.  But  you  still  have  the  ultimate  question  that  is  not 
solved,  and  it  seems  to  me  what  you  raised  originally,  and  that  is  how 
these  judgments  are  to  be  made,  standards,  criteria,  and  so  forth. 

Unless  Congress  does  legislate,  and  I  think  we  are  in  agreement 
Congress  could  legislate  under  article  I,  section  8  powers 

Mr.  Dorsen.  That  point  suggests  another  angle  ? 

You  may  recall  Justice  Jackson's  illuminating  opinion  in  the  Steel 
Seizur-e  case  in  which  he  divides  inherent  power  into  three  parts,  one 
where  Congress  has  not  spoken,  one  where  it  is  spoken  consistently  with 
the  proposed  executive  action,  and  one  inconsistently. 

Congress  has  spoken  infornuilly  on  executive  privilege.  If  it  did 
pass  a  statute  defining  and  limiting  the  privilege,  it  would  be  adding 
its  weight  to  the  court's  constitutional  weight  in  a  way  that  would  put 
maximum  pressure  on  the  President. 

Mr.  KuRi^\ND.  I  agree  with  that. 

Mr.  Miller.  The  matter,  of  course,  of  how  to  get  guidelines,  one 
technical  matter  is  whether  or  not  Congress  shoidd  have  a  statute  or 
whether  it  should  be  by  way  of  resolution  not  subject  to  the  Presi- 
dential veto  miglit  be  a  matter  of  intei-est,  too. 

Mr.  KuRi^vND.  Quito  clearly,  if  Congress  is  ready  to  rely  on  the 
judiciary  for  enforcement,  then  all  that  it  has  to  do  is  make  rules 
governing  its  own  proceedings  and  have  contempt  citations  pursuant 
to  those  rules,  and  that  would  solve  the  problem  about  submitting 
such  a  statute  to  the  President  for  his  approval  or  disapproval. 

Mr.  Miller.  Let  me  make  sure  I  understand  you,  Pliil.  Are  you  in 
favor  of  some  sf)rt  of  statute  or  not  ? 

Mr.  KuRi>.\ND.  Yes,  I  am. 

Mr.  MiiJ.ER.  Kecognizing  the  difficult  problems  of  draftsmanship, 
the  re^illy  tough  questions  to  Ix^  faced,  we  can  agree  on  the  general 
proposition,  but  it  will  be  an  extraordinarily  difficult  thing  to  resolve. 

Mr.  KuRi^AND.  That  is  right. 

When  I  say  I  am  in  favor  of  a  statute,  I  don't  mean  a  statute  as  op- 
posed to  a  rule. 
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Mr.  Chairman,  I  don't  know  that  this  illustrious  group  that  remains 
here  has  any  further  contribution  to  make. 

Mr.  Edmisten.  I  might  say  this :  that  long  after  the  Watergate  is 
gone,  this  will  continue,  and  depending  on  who  is  in  the  "Wliite  House, 
depending  on  what  their  notion  is,  will  escalate  or  deescalate,  and  the 
Congress  will  not  be  fooled  by  any  olive  branches  they  may  oll'er  now. 

[The  prepared  summary  statement  of  Prof.  Norman  Dorsen  fol- 
lows :] 

American  Civil  Liberties  Union 

memorandum  of  professor  norman  dorsen  summarizing  "executive  privilege, 

the  congress  and  the  courts" 

(By  Norman  Dorsen  and  John  Shattuck) 

(Ofl3cial  adoption  of  this  policy  by  the  ACLU  is  under  active  consideration) 

/.  Introduction 

The  doctrine  of  executive  privilege  has  proliferated  over  the  decades  very 
much  as  executive  povper  itself  has  grown.  The  origins  of  the  doctrine  were 
modest,  asserted  by  early  Presidents  rarely,  in  narrow  circumstances,  and  often 
under  a  formulation  which  implied  that  the  Executive  could  withhold  infor- 
mation only  with  the  express  consent  of  Congress. 

Modern  presidential  government,  on  the  other  hand,  is  symbolized  by  the 
frequency  with  which  information  is  withheld  from  Congress  at  the  sole  discre- 
tion of  the  Executive.  The  Library  of  Congress  reported  this  year  that  executive 
privilege  has  been  asserted  49  times  since  1952,  including  19  times  by  the  Nixon 
Administration  alone. 

Executive  privilege  is  a  vital  pressure  point  in  the  struggle  between  Congress 
and  the  President  because  it  is  often  used  to  cut  off  congressional  inquiry  into 
the  very  issues  over  which  Congress  and  the  President  are  most  sharply  divided. 
By  withholding  crucial  information  or  witnesses,  modern  Presidents  have  dis- 
covered that  they  can  exercise  an  informal  veto  over  attempts  by  Congress  to 
act  in  certain  areas,  particularly  foreign  affairs. 

//.  The  claim  of  a  discretionary  executive  privilege  to  withhold  information  from 
Congress 

Former  Attorney  General  Richard  Kleindienst,  speaking  for  the  Nixon  admin- 
istration, recently  asserted  that  Congress  had  no  power  to  order  an  employee  of 
the  executive  branch  to  appear  and  testify  without  the  President's  express  con- 
sent. It  is  important  to  distinguish  several  strands  in  his  testimony.  Mrst, 
its  breadth :  the  Attorney  General  claimed  that  all  employees  of  the  federal 
government  could  be  totally  insulated  from  Congress  at  the  order  of  the  Presi- 
dent. Second,  he  did  not  spell  out  in  any  detail  the  constitutional  or  other  legal 
basis  for  this  power,  but  merely  stated  that  it  was  inherent  in  the  executive 
branch.  Third,  the  Attorney  General  asserted  that  the  President's  judgment 
on  whether  to  produce  documents  or  witnesses  for  Congress  was  final,  and  that 
neither  the  Congress  nor  the  courts  had  the  constitutional  authority  to  interfere. 

The  subject  matters  that  have  been  included  in  the  executive  privilege  as  it 
has  been  broadly  asserted  during  the  last  two  decades  have  not  varied  much 
since  the  Eisenhower  Administration.  Speaking  on  behalf  of  that  administration 
in  1957,  Attorney  General  William  Rogers  identified  at  least  five  categories 
of  information  privileged  from  disclosure  to  Congress  : 

1.  military  and  diplomatic  secrets  and  foreign  affairs  : 

2.  information  made  confidential  by  statute  ; 

3.  investigations  relating  to  pending  legislation,  and  investigative  files  and 
reports ; 

4.  information  relating  to  internal  government  affairs  privileged  from  dis- 
closure in  the  public  interest ;  and 

5.  records  incidental  to  the  making  of  policy,  including  interdepartmental 
memoranda,  advisory  opinions,  recommendations  of  subordinates  and  informal 
working  papers. 

Dean  Roger  Cramton,  former  Assistant  Attorney  General  in  the  Nixon  Ad- 
ministration, recently  consolidated  these  sweeping  claims  by  asserting  that 
executive  privilege  is  most  frequently  and  justifiably  exercised  in  three  of  these 
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areas:  (1)  military  and  foreign  affairs;  (2)  investigatory  files  of  law  enforce- 
ment agencies;  and  (3)  testimony  of  presidential  advisors.  Mr.  Cramton's  one 
deviation  from  the  formulation  of  Attorney  General  Rogers  is  his  limitation 
of  the  privilege  to  advisors  to  the  President  and  not  to  all  members  of  the  execu- 
tive branch.  On  the  other  hand,  Mr.  Kleindienst's  recent  claims  exceed  even  those 
of  the  Eisenhower  Administration  because  the  latter  sought  to  insulate  not  all 
executive  branch  employees,  but  only  those  who  were  engaged  in  the  "making  of 
policy." 

A  discretionary  executive  privilege  has  no  historical  or  judicial  precedent, 
and  is  not  supported  by  the  doctrine  of  the  separation  of  powers.  Two  of  the 
three  basic  categories  of  asserted  privilege — national  security  information  and 
investigatory  files — while  raising  issues  about  executive  secrecy,  can  be  ex- 
plained and  defined  wholly  apart  from  "executive  privilege."  The  third  cate- 
gory— internal  advice  within  the  executive  branch — raises  more  difficult  prob- 
lems. While  there  may  be  a  necessity  for  executive  secrecy  in  this  area,  it  is 
based  on  the  same  limited  constitutional  premise  that  justifies  some  secrecy 
among  members  of  Congress  and  judges  as  well  as  executive  officials  :  each  branch 
of  government  has  an  implied  power  to  protect  its  legitimate  decision-making 
processes  from  scrutiny  by  the  other  branches.  This  does  not  mean,  however, 
that  any  branch,  including  the  Executive,  can  keep  secret  its  decisions,  or  the 
facts  underlying  them,  or  shield  wrong-doing  by  its  officials  or  employees. 

III.  The  untenability  of  a  discretionary  executive  privilege 

History  lends  little  support  to  the  claims  now  being  advanced  by  the  Execu- 
tive. It  was  not  until  1835,  during  the  presidency  of  Jackson — a  full  46  years 
after  the  formation  of  the  Republic  and  the  enactment  of  the  initial  statute 
authorizing  congressional  inquiries  into  the  workings  of  the  Executive  branch — 
that  there  was  an  unequivocal  assertion  of  discretionary  power  to  withhold  in- 
formation from  Congress.  The  earlier  incidents  of  executive  questioning  of 
Congressional  authority  during  Washington's  administration  were  cases  which 
the  Execvitive  eventually  acceded  to  the  requests  of  Congress  and  did  not  con- 
front the  legislature  with  a  refusal  to  disclose. 

During  this  same  period,  a  congressional  practice  developed  of  extending  to 
the  President  a  qualified  "privilege"  to  withhold  certain  investigative  reports 
and  state  secrets  from  public  disclosure.  In  the  instances  where  the  offer  by 
Congress  was  actually  accepted  by  the  President  and  documents  were  withheldv 
the  congressional  power  to  compel  their  release  was  explicitly  recognized  by 
both  parties. 

The  judicial  record  is  equally  barren  of  authority  sustaining  the  broad  claims 
of  the  Executive.  Although  no  Supreme  Court  decision  explicitly  rejects  such  a 
privilege,  there  are  no  cases  in  this  country  or  in  England  that  recognize  it. 

The  most  comprehensive  attempt  to  muster  judicial  authority  on  behalf  of  an 
executive  privilege  was  made  by  Attorney  General  Robert  Jackson  in  a  1941 
memorandum,  declining  to  make  available  to  the  House  Committee  on  Naval 
Affairs  certain  investigative  reports  of  the  Department  of  Justice  concerning 
labor  disturbances  in  industries  with  naval  contracts.  While  some  of  the  cases 
cited  by  Mr.  Jackson  support  a  limited  power  to  withhold  security  data  and  con- 
fidential informers'  communications  from  the  courts,  none  lends  credence  to  a 
discretionary  privilege. 

In  the  al)sence  of  historical  and  judicial  precedents,  we  turn  to  even  more 
fundamental  sources  of  potential  power,  in  particular,  the  constitutional  doc- 
trine of  separation  of  powers.  In  our  judgment,  three  distinct  facets  are  involved, 
none  of  which  supports  an  unreviewable  executive  discretion  to  withhold  informa- 
tion from  Congress. 

1.  The  first  is  the  Article  I  power  of  the  Congress  to  conduct  investigations. 

Long  before  1789  the  English  Parliament,  in  the  words  of  Pitt  the  elder,  was 
inquiring  "into  every  step  of  public  management,  either  abroad  or  at  Home,  in 
order  to  see  that  nothing  has  been  done  amiss."  Legislative  practices  in  the 
American  colonies  followed  the  parliamentary  model. 

While  there  is  no  express  mention  in  the  federal  Constitvition  of  a  congres- 
sional power  to  investigate  and  gain  access  to  the  documents  of  executive  depart- 
ments, such  a  power  was  assumed  from  the  outset  to  be  a  fundamental  attribute 
of  Congress.  In  one  of  its  first  legislative  acts,  for  example.  Congress  provided  in 
the  Treasury  Reporting  Act  of  1789  that  "[i]t  shall  be  the  duty  of  the  Secretary 
of  the  Treasury  ...  to  give  information  to  either  branch  of  the  legislature  in 
per.son  or  in  writing  (as  may  be  required)  respecting  all  matters  .  .  .  which  shall 
appertain  to  his  office."  The  statute  was  drafted  by  Alexander  Hamilton,  hardly 
an  advocate  of  limited  power. 
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An  instructive  definition  of  tlie  scope  of  the  congressional  investigating  power 
is  found  in  Watkins  v.  United  States: 

The  power  of  the  Congress  to  conduct  investigations  is  inherent  in  the 
legislative  process.  That  power  is  broad.  It  encompasses  inquiries  concerning 
the  administration  of  existing  laws  as  well  as  proposed  or  possible  needed 
statutes  ...  It  comprehends  probes  into  departments  of  the  Federal  Govern- 
ment to  expose  corruption,  inefficiency  or  waste. 
In  Watkins  Chief  Justice  Warren  explicitly  stated  that  "broad  as  is  this  power 
of  [congressional]  inquiry,  it  is  not  unlimited." 

There  is  no  general  authority  to  expose  the  private  affairs  of  individuals 

without  justification  in  terms  of  the  functions  of  the  Congress.  .  .  .  Nor  is 

the  Congress  a  law  enforcement  or  trial  agency.  .  .  .  Xo  inquiry  is  an  end  in 

itself ;  it  must  be  related  to,  and  in  furtherance  of,  a  legitimate  task  of  the 

Congress.  Investigations  condiicted  solely  for  the  personal  aggrandizement 

of  the  investigators  or  to  "punish"  those  investigated  are  indefensible. 

These  limitations,  however,  are  designed  to  protect  the  rights  of  witnesses,  and 

do  not  support  a   discretionary  executive  privilege.   It  is  of  course  true  that 

Watkins  dealt  with  the  power  of  Congress  to  obtain  information  from  a  private 

individual,  but  its  broad  appraisal  of  congressional  power  is  consistent  with 

history  and  with  earlier  .iiidicial  pronouncements. 

2.  The  second  aspect  of  separation  of  powers  concerns  the  implications  of  the 
President's  Article  II  power  to  "take  care  that  the  laws  be  faithfully  executed." 
It  is  this  general  constitutional  provision  on  which  the  Executive  has  chiefly  relied 
to  buttress  its  claim  of  a  discretionary  privilege. 

Taken  to  its  essentials  it  is  a  claim  of  inherent  or  implied  power,  because  the 
general  constitutional  language  surely  does  not  authorize  a  broad  discretionary 
withholding  of  executive  information.  The  Supreme  Court  has  reviewed  a  simi- 
larly broad  claim  of  inherent  executive  power.  In  the  Steel  Seizure  Case.  Justice 
Black,  speaking  for  the  Court,  rejected  in  comprehensive  terms  the  claim  of  an 
inherent  presidential  power  to  override  the  will  of  Congress. 

It  is  unnecessary  to  accept  Justice  Black's  broad  assertions  about  the  lack  of 
presidential  power  to  reach  his  conclusion.  In  a  more  discriminating  analysis  in 
the  same  ease.  Justice  Jackson  distinguished  three  situations — those  in  which 
the  President  acts  pursuant  to  an  express  or  implied  authorization  of  Congress, 
where  his  autliority  is  at  a  maximum  :  those  in  which  Congress  is  silent,  where 
the  President  can  rely  only  on  his  own  powers  and  f  recpiently  the  result  is  uncer- 
tain ;  and  those  in  which  the  President  takes  measures  '•incompatible  with  the 
expressed  or  implied  will"  of  Congress.  In  the  latter  situation,  according  to 
Justice  Jackson,  the  President's  power  "is  at  its  lowest  ebb." 

The  case  of  executive  privilege  is  plainly  of  the  third  tyix>.  While  Congress 
has  not  legislated  explicitly  on  the  privilege,  it  has  expressed  its  intention  un- 
mistakably to  obtain  all  necessary  information  from  the  executive  branch  in 
statutes  going  back  to  the  Hamilton  Treasury  Reporting  Act. 

Two  other  considerations,  one  textural  and  one  rooted  in  history,  support  this 
conclusion.  Concerning  text,  the  only  reference  to  secrecy  in  the  Constitution  is 
the  power  given  to  Congress  to  keep  and  publish  Journals,  except  "such  i)arts  as 
may  in  their  judgment  require  secrecy,"  and  the  only  reference  in  the  text  to 
making  information  availalile  to  another  branch  of  government  is  the  duty  im- 
posed on  the  President  "from  time  to  time  to  the  Congress  information  of  the 
State  of  the  Union."  While  nothing  delinitive  can  be  read  into  these  clauses,  their 
presence  in  the  Constitution  cuts  in  the  direction  of  legislative  access  to  executive 
documents  and  away  from  executive  discretionary  authority. 

Even  more  important  than  the  powers  explicitly  foinid  in  the  Cfmstitution  or 
those  fairly  implied  are  the  numerous  examples,  multiplying  in  recent  years,  of 
executive  action  tliat  seems  to  go  beyond  traditional  bounds.  For  instance.  Pro- 
fessor Kurland  has  recently  prophesied,  without  enthusiasm,  that  we  will  con- 
tinue ...  to  see  the  President  wage  war  without  Congressional  declaration,  to 
see  executive  orders  substitute  for  legislation,  to  see  secret  executive  agreements 
substitute  for  treaties,  and  to  see  I'residential  decisions  not  to  carry  out  Con- 
gressional programs  under  the  label  of  "impoundment  of  funds." 

Other  examples  are  availal>le.  The  President  has  exi)anded  the  use  of  the 
Pocket  Veto,  has  tiglitened  White  House  budgetary  controls  over  what  used  to  be 
known  as  the  '"independent''  regulatory  agencies,  and  has  twice  devalued  the 
dollar  by  executive  action  although  a  ir>4.")  statute  provides  that  only  Congress 
can  set  the  jtrice  of  gold.  Taken  as  a  whole,  these  rej)resent  a  significant  change 
in  the  balance  of  power  between  the  executive  and  legislative  branches. 
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All  this  suggests  that  we  should  i)e  slow  iudeed  to  permit  the  executive  braucli 
to  accrete  further  power  by  uncontrolled  discretion  over  the  information  it  pro- 
vides a  coordinate  branch.  To  acknowledge  such  power  would  increase  the  con- 
stitutional imbalance  at  a  time  when  counter  measures  seem  called  for. 

There  are  further  aspects  of  the  pnjblem  which  underscore  the  danger  of  un- 
conrroUed  executive  discretion  :  tlie  vast  expansion  in  the  size  and  role  of  the 
White  House  staff,  and  the  recent  practice  of  assigning  one  person  the  dual  role 
of  cabinet  otflcer  and  presidential  advisor  on  the  White  House  staff. 

These  modern  develojiments  emphasize  the  difficulty  of  accepting  the  President 
as  tinal  arbiter  of  the  issue.  For  it  is  the  President  who  decides  the  size  of  the 
Wliite  Hou.se  staff,  the  allocation  of  responsibilities  between  it  and  the  cabinet 
departments,  and  whether  or  not  to  fuse  in  one  individual  both  line  and  staff 
assignments  that  formerly  were  kept  di.stinct.  To  permit  the  President  also  to 
determine,  tinally.  when  an  individual  may  be  immunized  from  legislative  ques- 
tions or  a  document  sequestered  is  surely  to  defeat  the  goal  of  a  balanced  federal 
government. 

3.  Closely  related  to  the  President's  power  faithfully  to  execute  the  laws  is  the 
question,  also  an  aspect  of  separation  of  powers,  of  the  role  of  the  courts  in 
resolving  the  problem  of  executive  privilege.  In  our  judgment,  if  an  i.ssue  con- 
cerning the  privilege  cainutt  be  negotiated,  it  should  be  for  the  Supreme  Court  to 
decide.  Neither  the  President  nor  the  Congress  should  be  the  judge  in  its  own 
cause.  Accordingly,  just  as  we  deny  the  right  of  the  President  to  determine  the 
issue  tiiiiilly.  we  also  reject  the  suggestion  that  a  Senate  committee  should  be 
■•the  tinal  judge  on  whether  a  White  House  aide  could  refuse  to  answer  any  of  the 
Committee's  questions.'' 

Of  course  there  will  be  difficulties  concerning  a  judicial  resolution  of  a  claim 
of  executive  privilege,  assuming  a  proper  controversy  readies  the  courts.  But 
these  difficulties  pale  in  comparison  with  the  present  position,  in  which  two 
iniacceptable  solutions  are  possible.  The  President  may  continue  to  l)e  the  final 
arbiter,  in  flat  conflict  with  elementary  notions  of  justice  as  well  as  the  precept 
embodied  in  the  Federalist  I'apers  that  "neither  the  executive  nor  the  legislative 
brancii  can  pi'etend  to  an  exclusive  or  superior  right  of  settling  the  boundaries 
between  their  respective  powers." 

It  is  sometimes  suggested  that  executive  privilege  controversies  can  be  settled, 
ad  hoc,  l>y  what  lias  been  called  •"the  accommodations  and  realities  of  the  po- 
litical process."  We  are  not  uiunindful  that  this  proces.s  of  "accommodation" 
I>ennits  judicious  leaks  of  informatiim  from  the  Executive  to  the  (^ongress  that 
could  not  be  provided  on  tlie  record,  as  well  as  the  familiar  informal  meetings 
between  i-(jngressmen  and  presidential  advisors  at  wliich,  presumably,  valuable 
data  is  provided — in  short  permits  a  flexibility  in  the  deliverance  of  information 
tliat  many  will  regard  as  satisfactory.  We  reject  this  modus  operandi,  how- 
ever, and  we  are  pleased  that  many  congre.s.sional  leaders  likewise  reject  it.  A 
surreptitious  and  informal  means  of  communication  demeans  the  Congres\s  and 
indeed  the  entire  governmental  jvrocess. 

Finally,  the  i)rol)lem  of  enforcement,  while  complicated,  cannot  serve  to  bring 
the  political  (juestion  doctrine  into  operation  when  all  other  indices  i»oint  toward 
a  judicial  resolution  of  the  issue.  The  enforcement  of  a  legislative  contempt  cita- 
tion against  an  executive  officer  would  not  appear  to  present  the  courts  with 
more  than  an  ordinary  contemi)t  case,  although  admittedly  in  an  unusual  con- 
text. The  real  problem  would  lie  in  compelling  the  contested  disclosure.  Since 
a  court  would  not  liiid  it  difficult  to  frame  the  appropriate  relief,  .siieculation 
about  the  executive's  willingness  to  comply  with  a  judicial  order  should  not 
enter  into  ccnisideratiou  of  whether  the  order  should  issue  in  the  first  in.stance. 
As  the  Supreme  Court  said  in  the  Adam  Clayton  Powell  case,  in  whicli  it  ruled 
on  what  the  Congress  maintained  was  an  "internal  matter,"  "it  is  an  inadmis- 
sable  suggestion  tliat  action  might  be  taken  in  disregard  of  a  judicial  determina- 
tion."' We  do  ni»t  maintain  that  an  absolute  congre.ssional  power  to  com|H>l  in- 
formation should  be  substituted  for  an  alisolute  executive  power  to  withhold  it. 
All  '•unlimited  ix»wer"  is  inherenrly  dangerous,  and  it  is  the  salutary  function 
of  the  courts  to  circum.scribe  the  boundaries  of  the  executive  and  legislative 
powers  s<i  tliat  neither  branch  is  exalted  at  the  expense  of  the  other.  The  so- 
called  executive  privilege  seems  pre-eminently  an  issue  to  be  resolved  in  this 
manner. 

V.  The  proper  aropc  of  the  privilege  asuertable  hi/  the  Executive  'branch 

If  our  conclusion  is  correct  that  a  discretionary  executive  privilege  is  un- 
tenable,  this  does  not   foreclose  the  (piestion  whether  .secrecy  can  i)roperly  be 
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maintained  by  the  President  and  his  assistants  in  the  three  types  of  cases  where 
a  privilege  has  been  asserted :  foreign  or  military  affairs,  investigatory  files  and 
litigation  materials,  and  advice  within  the  executive  branch.  We  shall  now  ex- 
plore each  of  these  areas  of  interest. 

A.  Foreign  or  Military  Affairs.  A  degree  of  executive  secrecy  is  probably  neces- 
sary in  foreign  or  military  affairs.  Nevertheless,  the  Congress  must  have  access 
to  foreign  and  military  information  in  oi'der  to  effectively  exercise  its  express 
constitutional  powers  under  Article  I  to  advise  the  President  in  making  treaties, 
to  declare  war,  and  to  appropriate  funds  for  raising  and  supporting  armies. 

Congress  can,  should  and  has  delegated  authority  to  the  President  to  shield 
certain  foreign  and  military  activities  from  the  public.  It  has  authorized  him 
to  enforce  administrative  secrecy  through  classification.  The  classification  sys- 
tem administered  pursuant  to  Executive  Order  specifically  derives  it.s  authority 
from  provisions  of  the  Espionage  Act,  the  National  Security  Act  of  1947,  and  the 
Atomic  Energy  Act  of  1954.  In  the  Freedom  of  Information  Act,  moreover,  Con- 
gress has  incorporated  by  reference  the  provisions  of  the  Executive  Order,  and 
President  Nixon,  in  March  1972.  cited  the  Information  Act  as  statutory  author- 
ity for  instituting  reforms  in  the  classification  system  through  a  new  Executive 
Order.  On  the  other  hand,  as  the  Supreme  Court  pointed  out  in  its  decision 
earlier  this  year  in  Environmeiital  Protection  Agency  v.  Mink,  "Congress 
could  .  .  .  establish  its  own  procedures  for  classification." 

Information  properly  classified,  therefore,  may  be  withheld  in  certain  cir- 
cumstances from  the  general  public  and  provided  to  reliable  persons  within  the 
executive  branch  only  on  a  need  to  know  basis.  But  this  conclusion  ]>rovides  no 
justification  for  denying  Congress  the  foreign  and  military  information  it  re- 
quires in  order  to  fulfill  its  constitutional  responsibilities.  Accordingly,  Congress 
has  the  power  to  compel  production  of  such  information  by  statute  or  Congres- 
sional resolution. 

B.  Investigatory  Files  and  Litigation  Materials.  The  second  major  category  of 
information  frequently  included  under  the  umbrella  of  executive  privilege  is 
information  which  the  government  may  have  to  produce  in  court — principally 
investigatory  files  and  other  litigation  materials.  Roger  Cramton  recently  de- 
scribed this  as  a  "widely  accepted  legitimate  area  of  executive  privilege," 
agreeing  with  Attorney  General  Jackson  that  disclosure  of  investigatory  files 
would  prejudice  law  enforcement,  impede  the  development  of  confidential  sources, 
and  result  in  injustice  to  innocent  individuals. 

It  is  unnecessary  to  dispute  the  validity  of  these  conclusions  to  demonstrate 
that  investigatory  and  litigation  files  need  not  l)e  protected  from  unwarranted 
disclosure  to  Congress  by  anything  so  grand  as  an  executive  privilege.  The  gov- 
ernment's law  enforcement  interest,  as  well  as  the  privacy  of  individuals  under 
Investigation,  are  amply  safeguarded  by  common  law  evidentiary  privileges,  by 
the  statutory  exemptions  from  the  Freedom  of  Information  Act,  and  by  the 
constitutional  protections  against  self-incrimination  and  denials  of  free  speech 
and  due  process  which  apply  in  legislative  as  well  as  judicial  settings. 

Unlike  the  blunderbuss  of  an  unreviewable  executive  privilege,  these  doc- 
trines assimilate  and  attempt  to  balance  competing  interests  in  disclosure  which 
are  frequently  advanced  by  private  litigants,  by  Congress  and  by  the  public. 
Furthermore,  it  would  be  diflicult  to  imagine  a  greater  inconsistency  in  the  law 
than  that  a  private  litigant  could  compel  the  disclosure  of  information  from 
the  Executive  not  accessible  to  Congress.  But  this  is  precisely  the  effect  of  ex- 
tending executive  privilege  into  the  area  of  investigatory  files  and  litigation 
materials. 

C.  Advice  Within  the  Executive  Branch.  This  brings  us  to  the  only  aspect  of 
the  so-called  executive  privilege  that  deserves  scrutiny  as  a  possible  constitu- 
tional privilege  based  on  the  separation  of  powers.  That  is,  in  the  words  of 
President  Eisenhower,  the  power  to  withhold  "conversations  or  communications, 
or  any  documents  or  reproductions"  that  relate  solely  to  internal  advice  \\dthin 
the  Executive  Branch. 

This  "advice"  privilege,  as  we  think  it  should  be  called,  has  been  the  subject 
of  unconscionably  broad  interpretation  by  the  Executive.  In  our  view,  the  priv- 
ilege is  not  one  that  is  exclusively  "executive."  Insofar  as  there  is  such  a 
privilege,  it  would  apply  to  attempts  to  extract  data  concerning  the  advice  that 
judicial  law  clerks  or  legislative  assistants  render  to  their  superiors.  The  prin- 
ciple involved  is  the  necessity  to  protect  the  delicate  internal  decisionmaking 
process  of  each  branch  of  government.  Freewheeling  debate  among  colleagues 
and  the  presentation  of  iconoclastic  ideas  are  inhibited  if  the  prospect  looms  of 
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later  cross-examination.  To  require  all  advice  to  be  subject  to  often  unfriendly 
scrutiny  would  surely  dry  up  many  sources  of  innovation  and  truth. 

There  is  a  second  reason  for  protecting  the  "advice"  that  flows  from  one  official 
to  another.  It  is  essentially  a  recognition  of  the  realities  of  power  and  personal 
vulnerability.  Protecting  the  lower  ranking  individuals  is  especially  needed 
because  members  of  Congress,  in  their  desire  to  score  a  point  for  the  folks  back 
home,  may  run  roughshod  over  the  reputation  and  sensibilities,  if  not  the  legal 
rights,  of  an  honest  but  uninspired  bureaucrat.  If  this  can  be  avoided,  it  should 
be.  This  is  why  we  conclude  that  if  an  implied  constitutional  privilege  is  admitted 
on  practical  grounds  to  allow  executive  officers  to  decline  to  testify,  at  the  direc- 
tion of  the  President,  it  should  apply  down  the  line  to  the  lesser  and  weaker 
members  of  the  bureaucracy. 

The  practical  necessities  of  the  case,  however,  may  not  be  thought  to  justify  a 
constitutional  privilege,  particularly  since  there  is  no  express  language  in  the 
Constitution  to  siipport  one.  In  this  view  the  courts  would  have  a  more  limited, 
although  still  important  reviewing  role.  An  unsuccessful  attempt  by  the  Congress 
to  obtain  information  from  the  Executive  would  not  precipitate  a  constitutional 
question  as  to  the  scope  of  an  "advice  privilege,"  but  it  could  Ic-ad  to  a  law  suit 
in  which  the  critical  question  was  whether  the  information  sought  was  germane 
to  a  proper  congressional  inquiry.  Courts  might  tend  to  shy  from  limiting  Con- 
gress under  such  a  vague  standard.  But  because  there  would  be  situations  in 
which  the  Congress  reasonably  needed  to  know  what  action  or  decisions  the 
Executive  took,  but  not  what  advice  it  acted  on,  there  would  still  be  a  live  ques- 
tion for  judicial  determination. 

Under  either  formulation,  the  issue  would  remain,  what  sort  of  protection  does 
the  Executive  require?  Whom  shall  it  cover,  and  what  types  of  information? 
Who  can  invoke  it,  and  by  what  procedures? 

We  shall  now  attempt,  not  without  apprehension,  to  block  out  a  workable  and 
coherent  set  of  principles  answering  these  questions. 

1.  No  witness  summoned  by  a  congressional  committee  may  refuse  to  appear 
on  the  ground  that  he  intends  to  invoke  the  "privilege"  as  to  all  or  some  of  the 
questions  that  may  be  asked. 

If  an  employee  of  the  executive  branch  is  directed  by  a  superior  not  to  testify, 
he  should  make  himself  available  to  explain  the  reasons  for  the  refusal.  Congress 
is  entitled  at  least  to  this.  Any  other  rule — and  we  fear  that  it  is  the  rule  by 
which  we  now  live — opens  the  door  wide  to  unjustified  and  even  arbitrary  asser- 
tions of  privilege,  and  to  the  denial  to  the  legislative  branch  of  information  it 
rightfully  seeks  in  order  to  carry  out  its  constitutional  responsibilities. 

2.  a.  A  witness  summoned  by  a  congressional  committee  could  claim  advice 
privilege  only  when  accompanied  by,  and  at  the  direction  of,  the  Attorney  Gen- 
eral, Deputy  Attorney  General  or  Counsel  to  the  President,  who  would  assert 
that  they  were  acting  at  the  direction  of  the  President  personally. 

b.  A  witness  could  decline  to  answer  questions  about  recommendations,  advice 
and  suggestions  passed  on  to  superiors  or  associates  for  consideration  in  the 
formulation  of  policy.  (Nor  could  Congress  question  others,  including  the 
superiors  or  associates  of  an  employee,  about  such  advice.) 

c.  An  individual  summoned  could  not  decline  to  answer  questions  about  policy 
decisions  that  he  personally  made  or  personally  implemented.  Whatever  the  title 
of  an  individual,  and  whether  or  not  he  is  called  an  "advisor,"  he  should  be 
accountable  for  actions  that  he  took  in  the  name  of  the  government  and  decisiona 
that  he  made  leading  to  action  on  the  parts  of  others. 

d.  An  individual  summoned  could  not  decline  to  answer  questions  about  facts 
that  he  acquired  i>ersonally  while  acting  in  an  official  capacity. 

The  separation  of  "fact"  from  "advice,"  while  sometimes  difficult,  is  not  impos- 
sible. Indeed,  executive  departments  are  often  required  by  the  courts  to  make 
this  separation  in  order  to  comply  with  requests  for  documents  under  the  Freedom 
of  Information  Act  and  other  litigation.  Without  the  separation  an  advice 
privilege  invites  abuse. 

e.  Congress  could  require  answers  to  questions  about  actions  or  advice  by 
execiitive  officials  which  it  has  probable  cause  to  believe  constitute  criminal 
wrongdoing  or  official  misconduct,  such  as  the  anti-trust  settlement  with  ITT,  as 
well  as  the  Watergate  events.  In  such  situations,  of  course,  individuals  summoned 
before  Congress  would  be  entitled  to  exercise  their  constitutional  rights,  includ- 
ing, for  example,  the  privilege  against  self-incrimination. 

f.  Past  employees  of  the  executive  branch  should  also  be  able  to  exercise  the 
privilege,  s'uce  the  possibility  that  advice  given  in  confidence  might  be  revealed 
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after  an  employee  left  the  government  conld  also  have  an  inhibiting  effect  on 
free  interchange.  If  called  upon  to  review  the  exercit^e  of  a  privilege  over  advice 
given  by  a  former  employee,  a  court  in  accommodating  the  respective  interests 
of  the  legislative  and  executive  branches  might  well  conclude  that  the  privilege  is 
not  permanent  but  expires  after  a  given  period  of  time — for  example,  a  set  num- 
ber of  years  after  a  change  in  administrations,  or  the  death  of  the  former 
advisor. 

3.  a.  Documents  could  be  withheld  from  Congress  or  a  committee  of  Congress 
only  on  the  personal  signature  of  the  President. 

b.  The  privilege  should  extend  not  to  entire  documents  but  only  to  those  por- 
tions of  documents  that  embody  the  criteria  we  have  set  out  to  justify  an  exercise 
of  privilege.  It  would  have  been  proi>er,  for  example,  for  the  President  to  have 
ordered  purely  advisory  parts  of  communications  among  the  Pentagon  papers  to 
be  withheld  from  Congress  if  he  had  complied,  as  he  should  have,  with  the  Senate 
Foreign  Relations  Committee's  request  for  the  documents  in  December  1969. 

Executive  privilege  is  inconsistent  with  constitutional  principles  underlying 
the  investigative  power  of  Congress  and  the  judicial  reviewing  function  of  the 
Supreme  Court.  The  executive  branch  is  therefore  on  weak  ground  in  asserting 
that  an  entire  document  may  be  withheld  solely  because  a  portion  of  a  document 
contains  "advice."  Of  course,  if  facts  within  the  personal  knowledge  of  a  witness, 
or  information  I'elating  to  decisions  that  a  witness  personally  made  or  imple- 
mented, are  "inextricably  intertwined  with  policy-making  processes,"  secrecy 
should  prevail.  But  if  the  separation  can  be  made,  Congress  is  entitled  to  the 
information  not  protected  by  executive  privilege. 

["Whereupon,  at  12  :45  p.m.,  the  committee  recessed.] 
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U.S.    Senate,   SiTBCOMMrrrEK   on    Intergovernmental 
Relations,  Commitfee  on  (tovernment  Operations; 

SUBCOMMIT-JT.E  ON  Sei»ARATU)N  OF  PoWERS.  CoMMITTTE 

ON  THE  Jidiciary;  and  Sip.committee  on  Aominis- 
TR,\TivE  Practice  and  Procedure,  Committee  on  the 
♦Judiciary, 

The  subcommittee  met,  ])ursuaiit  to  recess,  at  10 :().")  a.m..  in  room 
3302,  Dirksen  Senate  Office  Building,  Senator  Echnund  S.  ]\[uskie 
presiding. 

l*resfmt:  Senators  ^Nfuskie,  Kennedy,  Chiles,  Thurmond,  and 
Mat  hi  as. 

AJso  present:  "Walkei-  F.  X^ohiii,  Jr.,  counsel;  Joe  L.  Pecore,  assist- 
ant counsel;  Arthur  S.  Miller,  consultant,  Subcommittee  on  Separa- 
tion of  Powers:  Alvin  From,  statt'  director;  Alfred  Friendly,  Jr., 
counsel;  Lucinda  T.  Dennis,  chief  clei'k.  Subcommittee  on  Intergov- 
ernmental Relations. 

Senator  Muskie.  The  committee  will  be  in  order. 

I  have  a  brief  opening  statement. 

Opening  Statement  of  Senator  ]Muskie 

Our  ]iearing  today  continues  the  inquiry  we  began  in  A])ril  into 
executive  i)rivilege  and  (ro\"etiune)it  secrecy. 

This  moniing  we  will  concentrate  specifically  on  the  workings  of 
the  system  for  classifying  information  in  the  executive  branch. 

Until  now  the  (^ongress  has  tended  to  regard  this  complex  area  as 
a  field  best  left  to  executi\e  discretion.  We  have  relied  on  that  branch 
to  decide  the  delicate  balance  between  confidentiality  and  candor  and 
to  police  its  own  housek(>eping  i)rocedures. 

Evidence  has  accunnilated.  howcMci-  that  our  reliance  was  misplaced. 
We  have  seen  how  those  who  hold  seci'et  information  can  misuse  their 
privileged  knowledge  to  disclose  oidy  those  portions  which  serve  their 
own  inteivsts  or  only  to  joiunalists  who  favor  their  policies.  We  have 
even,  recently,  seen  that  such  officials  can  falsify  secret  docuinents  to 
try  to  distort  the  judgment  of  history. 

And  we  have  heard  testimony  indicating  that  internal  reform  of 
the  system  is  still  a  distant  goal.  The  new  Interagency  (Classification 
Review  Connnittee  established  last  vear  to  monitor  3f  awncies  and 
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over  18,000  individuals — witli  full  power  to  classify  information  meets 
once  a  month.  It  has  a  full-time  staff  of  one  professional  and  one  secre- 
tary. Its  claim  to  have  spurred  the  declassification  of  35  million  pages 
of  World  War  II  documents — leaving  125  million  pages  of  the  period 
still  secret — is  put  into  perspective  by  the  revelation  that  some  70  per- 
cent of  the  documents  declassified  were  done  so  automatically,  because 
they  were  30  years  old  or  older. 

So  the  burden  of  changing  this  system — of  assuring  that  it  works 
both  to  protect  information  which  must  be  protected  and  to  inform 
the  public  fully  of  what  the  public  must  know — falls  on  the  Con- 
gress. Seeking  effective  change — the  task  before  our  subcommittees — 
we  must  find  ways  to  control  the  power  to  classify  so  that  self-serving 
decisions  to  withhold  information  will  be  systematically  and  im- 
partially reviewed,  forcefully  challenged  and,  when  necessary,  re- 
versed. We  must  devise  secrecy  standards  for  both  the  Congress  and 
the  executive,  guides  that  interpret  the  requirements  of  national  de- 
fense in  the  light  of  democracy's  need  for  public  information. 

So  our  hearing  today  is  not  an  examination  of  one  famous  case  of 
disclosure.  Nor  is  it  an  investigation  of  Government  misconduct  in 
combating  that  disclosure. 

We  are  not  here  to  sit  in  judgment  on  a  specific  case  or  the  principal 
figure  in  it.  We  are  here  to  examine  the  svstem  that  produced  that  case 
and  the  way  that  system  can  be  made  to  function  in  the  public  interest, 
i   Senator  Mathias? 

Senator  Mathias.  Mr.  Chairman,  I  would  only  say  that  I  have  just 
come  from  a  breakfast  meeting  in  Baltimore  in  which  a  large  part  of 
the  discussion  was  devoted  to  the  sense  of  cynicism  and  frustration, 
near  despair,  suspicion  of  motivation  of  a  great  deal  that  goes  on  in 
Government  and  the  discouragement  which  citizens  feel  when  they 
are  asked  to  participate  in  Government  because  of  the  wall  that  is 
built  between  institutions  of  Government  and  citizens  for  whose  bene- 
fit and  at  whose  discretion  Government  is  supposed  to  operate. 

I  think  these  hearings  should  be  directed  toward  removing  that 
wall  toward  making  Government  more  open,  and  I  think  if  they 
can  serve  this  purpose — and  it  is  a  goal  that  we  in  the  Congress  have 
to  observe  in  our  own  operations  as  well  as  in  the  operations  of  the 
executive  branch — the  hearings  will  well  have  been  worth  the  time 
and  the  investment  and  the  time  of  the  committee. 

Senator  Muskie.  Dr.  Ellsberg,  on  behalf  of  the  committee  I  would 
like  to  welcome  you  and  express  my  appreciation  for  your  willingness 
to  appear  so  soon  after  your  personal  experience,  as  we  seek  to  develop 
the  policies  necessary  to  deal  with  this  delicate,  frustrating,  and  com- 
plex problem. 

So  I  do  appreciate  your  willingness  to  testify. 

Senator  Chiles  has  just  come  in. 

Senator  Mathias  has  made  a  brief  opening  statement. 

You  have  none  ? 

Senator  Chiles.  No. 

Senator  Muskie.  You  may  proceed  in  your  own  way. 

You  proceed  and  then  when  you  are  ready  to  submit  to  questions,  we 
will  direct  some  to  you. 
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Mr.  Ellsberg.  Thank  you,  Senator  Muskie. 

As  you  can  undei-stand,  over  the  hist  week  and  Last  5  months,  I 
have  not  been  draftin";  statements,  but  it  was  suggested  I  speak  for 
about  20  minutes  and  then  have  questions,  though  I  will  be  glad  to  be 
interrupted  at  any  time. 

I  do  feel  my  being  here  this  week  and  in  these  halls  represents  a 
celebration  not  only  for  me,  just  as  I  think  the  hearings  about  to 
start  tomorrow  are  a  celebration  not  for  one  party,  not  for  one  branch 
of  government. 

What  I  mean  by  that  is  that  nothing  coidd  better  exemi:>lify  the 
spirit  of  this  country  and  this  Constitution  than  the  existence  of  these 
hearings  and  the  facts  they  are  bringing  out  to  the  American  people. 

The  facts  themselves  are  painful  to  us  and  startling  to  everyone  in 
the  world,  yet  I  suspect  in  most  countries  in  the  world,  including 
those  countries  Mr.  Nixon  recently  visited,  the  strongest  impression 
of  this  kind  of  disclosure  and  governmental  check  and  balance  tak- 
ing place  is  that  we  live  in  a  world  so  different  from  theirs. 

In  fact,  I  literally  was  just  reminded  as  you  spoke  to  me  here,  you 
asked  me  if  I  liad  been  under  similar  circumstances  before,  and  it 
reminded  me  when  I  had  been : 

On  ]May  13,  1970,  I  spoke  before  the  Senate  Foreign  Relations 
Committee,  among  the  chaos  in  Washington,  during  the  Cambodian 
invasion.  We  are  reminded  that  invasion  was  a  little  more  than 
3  years  ago. 

It  was  a  country  almost  untouched  by  war. 

Since  that  time  not  as  many  bombs  have  fallen  on  Cambodia  as  on 
South  Vietnam,  and  yet,  as  you  know,  half  of  the  population  of  Cam- 
bodia has  been  made  into  refugees,  3  million  out  of  6.7  million  in  the 
3  years  since  I  spoke  here. 

That  makes  me  feel  not  a  fool 

Senator  Thurmond.  Mr.  Chairman,  if  you  would  have  him  speak 
up.  We  can't  hear  him. 

Mr.  Ellsberg.  I  was  saying  that  this  is  almost  an  anniversary  for 
me  of  3  years  since  having  addressed  previously  a  committee  of  Con- 
gress, the  Senate  Foreign  Relations  Committee,  and  I  spoke  in  the 
midst  of  clouds  of  tear  gas  in  Washington. 

As  a  matter  of  fact,  the  famous  Senator  on  your  right,  Senator 
Mathias,  and  I  flew  back  from  a  speaking  engagement  in  St.  Louis, 
came  down  to  the  city  of  Washington,  and  on  that  day  Senator  Mathias 
got  me  in  a  car  and  we  drove  by  a  city  that  was  already  beginning  to 
smell  of  tear  gas  and  hundreds  of  thousands  of  people  had  come  to 
protest.  They  were  exercising  their  rights  in  the  only  way  they  knew 
how  to  exercise  their  rights  at  that  time. 

Congress  was  investigating  what  was  going  on  in  Cambodia.  What 
is  still  going  on. 

_  Despite  the  will  of  Congress,  since  as  we  all  know  in  the  few  months 
since  the  alleged  cease  fire  in  Indochina,  we  have  dropped  as  many 
bombs  on  Cambodia  and  Laos  as  the  United  States  dropped  on  Japan 
in  World  War  II,  all  of  World  War  II.  That  is  145,000  tons  of  bombs, 
almost  exactly  what  we  dropped  in  Japan. 
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But  I  am  here  not  to  speak  of  the  impact  on  all  these  countries  but 
on  our  own  country. 

As  you  reminded  me  of  that  today,  I  have  my  opening  statement  of 
which  I  would  like  to  read  one  parag^raph,  which  was  very  much  off 
the  top  of  my  head  because  of  what  was  happenino;  ?>  years  ago,  May 
of  1970,  when  I  said  to  Senator  Fulbright  who  was  chairman  of  the 
session, 

Personally,  I  thought  during  the  last  couple  of  years  of  protest  in  this  country 
it  was  .still  possible  to  exaggerate  tlie  threat  to  our  society  tliat  this  conflict 
posed  for  us.  I  feared  that  we  might  come  to  a  pass  in  which  there  would  be  a 
major  threat  to  our  society  but  we  were  not  tliere  yet.  .  .  .  But  I  am  afraid  we 
cannot  go  on  like  this,  as  it  seems  likely  we  will  unless  Congret^s  soon  commits 
us  to  total  withdrawal — and  surviA'e  as  Americans.  There  would  still  be  a  coun- 
try here  and  it  might  have  the  same  name  but  it  would  not  be  the  same  country. 

I  said  3  years  ago, 

1  think  that  what  might  Ite  at  .stake  if  this  involvement  goes  on  is  a  change 
in  our  society  as  radical  and  as  ominous  as  could  be  brought  about  by  our  occupa- 
tion by  a  foreign  power. 

I  would  hate  to  see  that  and  I  hope  very  much  that  deliberations  such  as  the 
Senate  is  undertaking  right  now  would  prevent  that. 

XTnfortunately,  those  deliberations  did  not  end  what  was  happening 
in  Vietnam  or  in  this  country. 

How  shall  we  call  what  was  happening  in  this  country,  as  we  pre- 
pared in  the  last  year  or  two  to  celebrate  in  a  su})erficial  manner  the 
20()th  anniversary  of  our  Rei^ublic.  the  year  of  1976. 

I  sometimes  ask  myself  whether  we  faced  the  betrayal  of  our  Revo- 
lution by  or  before  1976.  I  am  assured  by  this  hearing  and  my  being 
here  and  by  the  end  of  my  case  that  the  American  Ee volution  does  live 
and  we  are  here  because  we  all  realize  that  it  does  need  a  renewal  at 
this  time,  in  substance. 

How  could  these  bombs  have  been  dropped  despite  the  will  of  Con- 
gress ? 

I  believe  that  .secrecy,  executive  secrecy  has  had  a  major  role  to 
nlay — and  that  is  the  subject  of  these  hearinsrs — in  the  path  that  has 
led  us  to  the  Watergate  and  to  the  war  that  continues  in  Indochina. 

Over  the  last  year  when  I  have  been  questioned  by  newspapermen 
I  have  really  been  dismayed  to  discover  how  quickly  to  the  minds 
of  Americans  come  questions  that  reveal  their  fear  of  openness.  Even 
newspapermen,  the  peo])le  who  ]5i-inted  the  Pentasfon  Papers — some 
of  them  got  a  Pulitzer  Prize  for  it — think  very  quickly:  But  don't 
there  have  to  be  secrets  ? 

What  if  everyone  did  what  you  did  ?  All  of  which  of  course  are  fair 
questions,  that  you  are  addiessing  and  you  have  addressed. 

What  dismayed  me  is  that  it  seems  they  are  much  more  aware  of 
the  risks  of  no  secrecv  than  of  the  risks  of  secrecy.  The  risks  of  no 
secrecy  are  the  risks  of  democracy.  That  is  a  gamble  that  the  Founders 
of  our  Constitution  made  for  us  200  years  ago. 

The  question  is :  Are  the  Bill  of  Kights,  and  the  constitutional  checks 
checks  and  balances  obsolete  in  the  20th  century? 

Have  nuclear  bombs  made  it  impossible  for  an  American  Govern- 
ment to  be  open  to  its  own  people,  as  so  few  governments  in  the  world 
are  today  ? 
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I?n't  it  impractical  and  naive  and  idealistic  to  imaorine  that  frovern- 
nieiit  can  be  transpai'ent  to  its  people  ov  tliat  the  homes  of  citizens  can 
be  allowed  to  be  opaque  and  impenetrable  to  the  police  and  to  Con- 
gressmen ? 

I  am  sayinjr  these  are  attitudes  sliared  not  only  bv  executive  officials 
and  not  only  by  police,  but  really  by  every  class  of  people  including 
Congressmen  and  newsmen. 

T  expect  questions  and  I  welcome  questions  along  those  lines  today 
because  they  are  part  of  the  problem. 

I  would  use  my  opening  statement  to  answer  the  unasked  questions. 
Wiiat  are  the  costs  and  risks  of  executive  secrecy,  however  beneficial 
it  niiglit  be? 

Very  specifically,  I  believe  that  the  price  of  executive  seci'ecy  of  the 
sort  we  have  practiced  over  the  last  generation  has  been  Vietnam  in 
foreign  atfairs  and  Watergate  in  our  domestic  affairs. 

The  two  together  spell  the  subversion  of  our  form  of  govenmient 
and  spell  death  not  only  for  Americans  but  for  more  victims  who  are 
not  American. 

In  fact,  I  heard  Senator  Mathias  speak  of  a  mood  today  of  cynicism, 
suspicion,  distrust. 

I=i  that  a  symptom  of  sickness  or  of  health  ? 

The  fact  is  that  our  Constitution  was  written  in  a  spirit  of  cynicism, 
suspicion,  and  distrust,  and  every  clause  reflects  those  attitudes,  every 
clause  reflects  tlie  attitude  tliat  humans  in  authority  and  power  cannot 
be  trusted  to  become  angels  by  virtue  of  their  office;  cannot  be  trusted 
at  all,  as  a  matter  of  fact,  and  need  to  be  set  watching  each  other. 
Branches  of  government  must  be  given  special  rights  to  investigate; 
the  press  must  be  given  protection  fi'om  government  so  that  it  can 
expose  the  government  and  monitor  the  public  servants  and  keep  them 
from  abusing  the  power  they  inevitably  hold,  the  power  to  kill,  make 
laws,  repress,  the  power  to  wield  the  police  authority. 

So  tlie  spirit  in  our  citizenry  at  large  of  cynicism  and  skepticism 
is  healthy. 

Democracj'  may  not  be  the  most  pleasant  form  of  government.  So 
I  say  we  are  alive  now  and  we  have  the  responsibility,  and  the  issue 
was  not  what  was  chosen  200  veai'S  ago,  but  what  we  should  clioose 
today. 

I  want  to  argue  why  we  should  make  the  same  constitutional  checks 
and  Bill  of  Iviiihts  as  'iOO  years  aijo  and  why  they  aie  not,  in  my 
opinion,  obsolete. 

In  particular.  I  speak  not  as  a  lawyer,  let  alone  a  constitutional 
lawyer,  but  as  someone  who  has  had  a  very  expensive  education  in 
the  law  of  secrecy  over  the  last  5  months  and  before  that  as  someone 
wlio  had  an  expensive  education  in  tlie  ])ractice  and  attitudes  of  secrecy, 
who  lived  in  the  world  of  secrets  for  12  years  before  that,  a  period 
when  I  certainly  did  not  know  much  of  the  law  of  the  Constitution 
because  I  worked  for  the  executive  branch.  I  worked  for  the  President 
and  thus  I  thought  f  was  beyond  the  law,  like  all  other  executive 
servants. 

The  attitudes  that  we  are  seeing  in  the  White  House  today  did  not 
stait  with  the  Keinihlicans  or  this  administration.  Their  attitudes 
are  aV)Solutelv  familiar  to  me  in  evei'v  respect  from  my  OAvn  time  even 
if  the  actions  have  gone  further. 
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But  the  first  thing  I  Wcant  to  suofgest  is  the  attitudes  which  have 
been  growing  for  30  years  now  in  the  executive  branch,  even  if  they 
never  led  to  actions  of  the  sort  we  have  heard  about  in  the  last  months. 

It  started,  I  think,  first  in  the  New  Deal  answer  to  the  Depression, 
where  it  was  thought  that  central  government  and  the  executive  branch 
was  the  only  solution  to  our  problems ;  next,  in  a  world  war  in  which 
it  was  obvious  that  was  the  case :  where  we  needed  a  kind  of  military 
leadership  exemplified  by  a  commander  in  chief. 

That  President  Nixon' likes  to  use  that  title  today,  30  years  after 
World  War  II,  is  a  sign  of  sickness  in  our  society,  but  I  think  an 
inevitable  kind. 

The  Pentagon  Papers — which  I  felt  Congress  needed  to  know  4 
years  ago  when  I  first  came  to  Senator  Fulbright — revealed  to  me, 
above  all,  a  conspiratorial  style  in  executive  decisionmaking,  a  style 
that  I  was  part  of  in  the  12  years  that  I  have  worked  with  it. 

I  think  that  doesn't  answer  the  question  but  rather  poses  the  ques- 
tion :  Wliy  have  our  executive  officials  been  led  to  act  as  if  they  are 
members  of  a  conspiracy  ?  Because  I  think  that  does  describe  it. 

I  repeat  and  I  will  repeat  it  again,  I  am  sure,  what  we  are  seeing 
in  Watergate  is  the  same  attitudes,  the  same  style,  the  same  conspira- 
torial attitude  we  have  used  for  generations  to  subvert  self -determina- 
tion in  other  countries  in  the  world. 

I  am  including  in  that  process  South  Vietnam,  something  that  I 
witnessed  at  close  hand  in  the  time  I  spent  there. 

We  are  seeing  the  same  attitudes  and,  indeed,  the  same  personnel 
brought  home,  people  we  have  sent  abroad  to  subvert  Cuba  or  South 
Vietnam  or  North  Vietnam;  we  brought  them  home  and  they  are 
doing  their  thing  here  and  their  thing  is  subverting  democracy,  their 
thing  is  working  for  the  President  and  the  executive  branch.  And 
executives  in  every  country  of  the  world  understand  each  other  better 
than  they  understand  their  own  citizens. 

To  get  relatively  specific  here,  I  want  to  describe  a  little  bit  of 
the  feeling  that  is  imparted  to  these  people  when  they  enter,  as  though 
a  priesthood,  when  they  enter  the  executive  branch,  as  I  did  in  eftect 
12  years  ago,  although  I  was  working  for  the  Rand  Corp.  which  was 
a  consultant  to  the  executive  branch,  but  had  a  special  relationship 
privy  to  many  of  the  secrets. 

I  could  sum  it  up  by  saying  that  secrecy  comipts  just  as  power 
corrupts.  The  secrecy  now  is  corruptino;.  Perhaps  I  could  cut  throucrh 
it  best  by  just  relating  to  you  some  advice  that  I  gave  to  a  man  who 
entered  Government  4  years  ago,  and  I  might  as  well  name  him — 
Henry  Kissinger — someone  I  had  known  academically  or  profession- 
allv  for  10  years. 

By  that  time,  I  had  been  in  the  system  for  more  than  a  decade.  It 
seemed  to  me  it  was  appropriate  to  pass  on  some  thoughts  to  him  in 
advance  and  perhaps  inoculate  him  against  the  transformation  that  I 
feared  was  going  to  come  over  this  person. 

It  was  appropriate  to  do  it  to  this  person  because  I  felt  he  was 
going  to  be  initiated  into  the  most  esoteric  and  sinister  parts  of  this 
system. 

He  was  not  only  going  to  have  a  top  secret  but  perhaps  a  score  or 
two  score,  for  all  I  know,  of  the  clearances  higher  than  top  secret  of 
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which  I  had  held  an  even  dozen  when  I  worked  as  special  assistant 
to  the  Assistant  Secretary  of  Defense. 

I  told  him  at  that  time,  and  he  may  well  not  remember  this  con- 
versation, or  deny  it,  but  I  am  sure  you  will  g-ive  him  equal  time  if 
he  finds  I  am  saying  anything  inaccurate  and  will  be  glad  of  the 
opportunity  to  do  it,  I  am  sure. 

But  in  December  of  1968  in  the  Hotel  Pierre,  before  he  took  up 
residence  in  the  Executive  Office  Building,  I  said  to  him,  "You  are 
about  to  get  10,  15,  or  20  clearances  of  a  sort  that  you  never  knew 
existed.  Their  very  names  are  classified."  I  am  elaborating  here  a 
little  for  your  benefit  on  the  assumption  it  might  be  necessary  for 
some  of  you. 

Their  names  are  classified,  unlike  the  words  "top  secret." 

Code  words  that  identify  them  on  pieces  of  paper  are  classified. 

They  are  referred  to  by  the  first  letters  of  their  codewords;  they 
are  never  to  be  photographed.  In  fact,  wlien  one  special  assistant  to 
the  President — I  am  adding  now — was  once  photographed  with  one 
of  those  code  words  on  a  piece  of  paper  in  addition  to  the  words  "top 
secret,"  a  quarter  of  a  million  dollars  had  to  be  spent  changing  that 
word  wherever  it  existed. 

Why  a  quarter  of  a  million  dollars?  Because  it  existed  on  hundreds 
of  thousands  of  pieces  of  paper  not  one  of  which  is  available  to  your 
staff  and  which  you  yourselves  would  have  considerable  trouble 
getting. 

That  applies  only  to  the  lowest  of  these  clearances  to  which  I  refer. 

As  I  say,  I  had  a  dozen. 

Secretary  McNamara  had  at  least  a  few  moi-e.  T  wouldn't  suggest 
how  many  each  person  had  in  the  Defense  Department.  Persons  in 
the  Wliite  House  could  have  many  more  in  the  NSA  and  CIA  and 
many  places  I  didn't  deal  with. 

Coming  back  to  Mr.  Kissinger,  "The  first  impact,"  I  said,  "will 
be  upon  you  when  you  feel  like  a  fool,  because  you  have  written  boolcs 
on  subjects  of  defense  and  foreign  policy." 

His  first  book  was  "Nuclear  Weapons  and  Foreign  Policy." 

You  have  written  articles  and  rubbed  shoulders  for  a  decade  with  people  who 
had  these  clearances  and  access  to  information  that  you  didn't  know  existed, 
and  you  will  feel  like  a  fool  because  you  didn't  know  it.  You  will  feel  like  a  fool 
for  having  written  all  that  without  having  this  special  information  on  which 
to  judge.  You  will  realize  that  the  people  that  you  talked  to  had  it  and  you  didn't. 

But  that  feeling  will  only  last  for  a  week  or  two,  because  after  a  week  or  so 
of  having  four-star  generals,  or  at  that  time  one-star  generals,  like  General  Haig 
bring  you  in  special  brief  cases,  special  pouches,  books  that  are  available  only 
to  you  and  your  boss  and  a  few  other  people — and  I  will  get  back  to  that — that 
are  not  available  to  Senators  or  James  Reston  or  Arthur  Ki'ock,  unless  occa- 
sionally, and  certainly  not  to  members  of  the  public,  you  will  forget  that  you 
were  once  a  fool  and  remember  only  that  everyone  else  is  a  fool  who  does  not 
have  this  information. 

Moreover,  in  signing  agreements  to  have  this  information,  you  will  come  to 
understand  that  the  only  way  of  keeping  secrets  this  well  is  to  lie. 

A  contract  to  observe  those  clearances,  and  these  are  essentially  con- 
tractual arrangements  in  tlie  executive  branch,  conditions  of  emplov- 
ment.  is  a  contract  to  lie;  in  a  good  cause,  it  would  appear  to  protect 
intelligence  secrets. 

When  I  say  lie,  on  the  first  hand,  if  you  are  asked  if  you  have  this 
clearance,  you  are  not  allowed  to  say,  no  comment.  That  would  confirm 
it.  Your  duty  is  to  lie  and  say  you  do  not  have  it. 
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If  vou  are  asked  about  the  contents,  vou  are  to  lie  and  say  vou  know 
nothing  about  the  contents. 

If  you  are  asked  whether  you  have  a  particular  piece  of  information, 
you  must  lie  and  say  you  do  not. 

These  go  back  to  the  practices  of  World,  War  II,  when  thousands  of 
civilians  were  introduced  to  the  need  to  lie  to  their  fellow  scientists 
despite  the  supposed  sharing  of  scientific  information.  Lying  is  legit- 
imatized with  an  enemy  like  Hitler  or  Stalin.  Thus,  some  people  learn 
these  practices  in  a  context  that  seems  thoroughly  legitimate  to  them 
and  inevitable. 

But  I  went  on  to  say  to  Kissinger : 

The  effect  of  that  is  that  you  will  have  to  lie  and  you  will  succeed  in  lying 
and  you  will  fool  your  former  academic  colleagues.  You  will  discover,  in  col- 
lalioration  with  thousands  of  other  executive  officials  all  telling  the  same  cover 
story,  that  it's  easy  to  fool  people. 

And  that  is  what  the  President  learns. 

I  suspect  that  those  of  you  at  this  table  in  your  life  liave  fooled  this 
person  or  that,  but  you  also  know  you  are  subject  to  reelection,  whether 
it  is  ev^ery  2  years  or  6  years,  and  that  there  is  a  limit  to  how  many 
people  you  can  fool  and  hovr  much. 

In  fact,  if  I  have  leanied  one  thing  in  5  months  in  court,  it  is  to 
respect  the  wisdom  of  allowing  12  ordinary  citizens  to  be  the  judges 
of  truth  or  honesty  on  the  witness  stand.  I  believe  tliey  are  shrewd  and 
extremely  effective  weighers  of  lying  on  that  stand  and  those  are  the 
people  you  deal  with. 

But  you  will  find  if  any  of  you  go  into  the  executive  branch,  you 
will  discover  that  given  the  benefit  of  the  doubt  that  accrues  to  the 
President  or  anyone  who  works  for  him,  it  is  easy  to  fool  people.  There 
really  are  secrets  and  they  are  very  well  kept. 

The  notion  that  everything  comes  out  in  the  Xew  York  Times  is 
untrue.  It  is  a  covei"  story  meant  to  keep  people  from  prying  too  closely 
because  they  will  supposedly  read  it  next  month  anyway  in  the  Xew 
York  Times.  That  is  untrue. 

You  will  learn  as  Kissinger  would,  as  I  told  him,  you  will  learn 
there  are  secrets  that  are  very  well  kept,  that  people  can,  in  effect,  be 
easily  fooled  if  you  work  for  the  Pi-esident ;  and  it  is  a  short  step 
which  is  hard  to  avoid  making  from  that  perception  to  the  belief 
that  they  are  fools,  and  that  they  have  no  legitimate  role  in  decision- 
making. 

You  have  the  information,  they  don't ;  they  don't  even  have  the  wisdom  to 
know  what  they  don't  know  ;  therefore  they  have  no  legitimate  role. 

And  that  applies  not  only  to  my  jury,  but  to  you  gentlemen  sitting 
right  there,  the  Senate  of  the  United  States. 

So  from  that  time  on,  and  that  could  be  a  matter  of  weeks  from  enter- 
ing office,  and  it  could  happen  to  anyone  of  you,  Senatoi-  Muskie,  with 
all  respect,  you  have  been  a  candidate  and  may  be  again  a  candidate 
for  the  highest  office  and  in  effect  I  am  talking  to  vou  with  full  i-espect. 

What  I  would  like  to  say  to  you,  since  I  have  the  chance,  to  anyone 
who  might  enter  the  White  House  or  any  part  of  the  executive  branch  : 
The  security  system  is  an  education  in  contempt  for  law,  because  yoii 
cannot  be  held  accountable  to  law,  at  least  we  used  to  think  we  could 
not  if  we  worked  for  the  President,  whose  Justice  Department  con- 
trols the  Federal  indictment  process. 
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You  are  then  beyond  the  law  if  you  do  the  President's  wishes,  and 
the  President  is  thou<rht  to  be  beyond  the  law. 

Moreover,  you  cannot  be  accountable  to  Justice  or  even  the  public 
if  the  secrets  of  your  advice  and  your  actions  are  bound  to  be  well 
kejjt. 

You  are  safe  from  accountability.  Contempt  follows  for  the  public 
that  is  so  easily  fooled,  and  that  contempt  is  the  death  in  that  individ- 
ual for  the  democratic  spirit. 

Indeed,  we  cannot,  our  democracy  cannot  be  served  or  guarded  by 
])eople  whose  basic  core  of  belief  is  contempt  for  the  democratic  process 
and  for  the  citizens  who  elect  them  and  to  whom  they  supposedly  are 
responsible. 

So,  finally,  I  went  on  to  say  to  Dr.  Kissinger  a  little  colorfully : 

You  will  become,  if  you  yield  to  this  process,  you  will  become  unable  to  learn 
from  anyone  who  does  not  have  these  clearances. 

Someone  will  stand  liefore  .vou,  whether  Walter  Lippman  or  a  past  former  of- 
ficial— a  former  official  is  different  because  he  knows  what  you  kiu»\v  and  perhaps 
you  can  talk  to  him — but  somecuie  who  has  never  had  those  clearances,  you  won't 
listen  to.  You  would  liave  to  ask  yourself.  "What  would  he  be  telling  me  if  he 
knew  what  I  knowV'  and  that  is  just  too  much  work  and  you  will  stop  listen- 
ing and  from  then  on,  conversations  will  not  be  conversations.  They  will  be 
situations  in  which  you  listen  to  sf)mcone  while  yoii  ask  yourself,  what  do  I  want 
from  this  man:  what  do  I  wjint  him  to  believe?  Xot.  what  can  I  learn  from  him? 

Because  most  knowledge  resides  outside  the  executive  branch,  you  will  be  cut 
off  from  that  and  you  will  become  something  like  a  moron. 

I  knew  him  at  that  time,  not  well,  but  just  well  enough  to  say  that, 
considering  it  was  important  enough. 

This  was  the  image  in  my  mind  on  the  effect  of  secrets  on  a  high- 
level  official ;  not  the  low  level  because  mere  top  secrets  don't  have 
this  efl'ect,  they  are  so  low,  .so  close  to  what  you  read  in  the  Xew 
York  Times;  but  the  other  information,  much  of  which  is  wrong,  much 
of  which  is  contradictory,  much  of  which  is  incomplete,  but  which 
nevei-theless  is  different  from  what  you  read  in  the  Xew  York  Times. 

So  you  live  in  a  different  world  of  information.  You  come  to  think  of 
yourself  as  a  resident  of  a  different  world  with  different  powers  and 
responsibilities. 

As  1  say.  I  thought  of  thnt  access  like  the  potion  that  Circe  gave 
Tlvsses'  men  that  turned  men  into  swine,  and  made  fools  of  them. 

I  have  talked  long  enough  to  establish  that  point  I  think.  1  should 
f;ay  this  doesn't  come  just  from  reading  the  particular  information. 
The  secrets  are  kept  not  only  by  this  conspiratoi'ial  type  of  honor 
among  thieves,  but  by  the  entire  aj)i)aratus  of  conspiracy  and  that  is 
the  last  point  I  want  to  touch  on  here. 

T  am  saying,  I  have  to  reiterate,  the  secrets  are  better  kej)t  than  j'ou 
know,  and  T  am  well  aware  I  am  talking  to  you  as  Senators,  and  I  am 
talking  *"o  the  press  and  public. 

1  am  saying  I  have  never  met  in  12  years  working  for  the  executive 
branch  a  newspaperman,  no  matter  how  canny,  how  expei-ienced,  who 
could  imagine  how  often  and  how  easily  he  was  lied  to  by  my  bosses. 

That  is  one  thing  I  hope  to  suggest  by  the  I'entagon  Papers;  people 
should  be  more  skeptical  and  probing. 

ht  the  field  of  foreign  affaii's  we  have  come  to  expect  this  from  the 
President ;  it  is  his  job  and  we  don't  need  to  know. 

The  President  shares  that  belief:  That  the  public  does  not  need  to 
know  and  cannot  be  trusted  with  the  information — the  two  require- 
ments of  sharing  information  with  him,  in  the  regulations. 
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But  the  need  for  this  conspiratorial  style,  as  I  say,  starts  with  the 
notion  that  you  are  fighting  a  subversive  enemy,  like  Hitler  or  Stalin, 
and  must  imitate  his  methods. 

To  do  that  you  must  build  a  physical  capacity  to  keep  secrets.  That 
begins,  of  course,  with  a  dedicated  corps,  a  bureaucracy  that  can  be 
relied  upon  to  keep  their  mouths  shut. 

But  that  is  not  hard  for  a  President.  The  prestige  and  the  power  he 
offers  them  and  the  threat  of  taking  that  away  is  more  than  enough 
to  keep  their  lips  sealed  most  of  the  time. 

But  next  they  have  to  have  an  apparatus  to  keep  these  secrets  even 
from  their  own  secretaries — and  you  will  recognize  that  is  a  very 
unusual  state  of  affairs — or  their  own  deputies  or  wives,  people  who 
work  closely  with  them. 

If  you  are  interested,  I  will  go  into  that  more  later,  but  let  me  give 
you  a  slight  feel  for  it.  If  you  had  worked  all  your  life  with  top  secret 
material  in  the  Pentagon  for  Assistant  Secretaries,  unless  you  were 
one  of  the  elect,  you  would  not  be  aware  that  there  are  entire  rooms 
in  the  Pentagon  with  safe  doors  outside,  with  a  guardian,  with  a 
computer  list  up  to  date  hourly  and  daily  as  to  who  is  admitted  in 
that  room,  and  unless  you  know  the  codeword  and  are  on  that  list,, 
you  cannot  enter  that  room  or  know  of  its  existence. 

It  will  have  a  very  nondescript  door  in  the  hall  that  will  not  suggest 
what  is  inside.  You  can  go  in  that  room  and  discover  yourself  in  some- 
thing like  the  reading  room  of  the  New  York  Public  Library,  not  a 
closet,  not  a  safe,  but  a  room  with  charts,  with  library^  shelves  of 
material,  no  word  of  which  you  were  previously  aware  existed. 

You  did  not  know  how  it  was  gotten.  You  did  not  know  the  Presi- 
dent had  this  kind  of  information  at  all.  Of  course,  the  effect  of  that 
is  very  euphoric  at  first.  You  go  around  and  take  things  off  the  shelves 
and  begin  reading  it  and  imagine  you  are  about  to  learn  all  the  an- 
swers, that  Godlike  knowledge  is  now  available  to  you. 

Now,  you  can  be  introduced  into  one  of  those  rooms  and  still  have 
no  idea  that  there  exist  still  other  rooms  with  other  sources  of  infor- 
mation, other  access  lists  just  as  large  and  just  as  secret. 

I  would  say  it  is  not  until  you  have  four  or  five  such  clearances,  that 
the  next  level  of  mystery  is  revealed  to  you.  Then  you  become  aware 
that  there  is  no  limit  to  this;  that  these  clearances  can  be  generated 
very  quickly  in  a  day  or  two ;  and  such  types  of  information  can  be 
segregated— I  am  not  saying  only  from  the  public  or  Congress,  but 
even  from  other  people  who  have  two  or  three  other  clearances — very 
effectively. 

Once  you  have  a  dozen,  from  then  on,  you  live  in  the  knowledge 
there  must  be  others  you  don't  have. 

I  still  keep  finding  out  about  new  ones. 

Could  there  be  clearances  the  President  doesn't  know  about?  Of 
course,  certainly,  without  any  doubt,  because  the  physical  nature 
of  generating  these  things  is  such  that  they  can  multiply  and  pro- 
liferate in  a  way  that  no  individual  has  any  way  of  knowing  about. ^ 

I  am  not  saying  that  is  the  case  in  Watergate.  I  do  not  believe  itis. 
My  suspicion— for  other  reasons  than  I  can  go  into,  for  substantive 
reasons— is  that  the  President — and  I  am  not  convicting  him;  I 
am  stating  my  experience  and  belief — the  President  likely  knows  all 
those  details. 
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Could  it,  however,  be  withheld  from  him  ?  The  answer  is  "Yes,"  and 
even  by  close  associates. 

The  reason  I  am  going  into  this  is  that  this  committee,  if  you  are 
interested  in  secrecy,  should  explore  the  world  of  secrecy,  to  restrict 
and  cliange  it  and  bring  it  under  control. 

Unless  you  have  a  sense  of  the  variety  of  that  world  and  its 
dimensions,  you  really  won't  be  able  to  do  it. 

I  will  close  with  the  fact  that  1  year  later,  I  saw  Henry  Kissinger, 
then  in  San  Clemente,  the  Western  White  House.  I  had  gone  there  in 
part  to  give  him  my  sense  that  the  Cambodian  operation  and  what 
I  knew  of  his  Vietnam  policy  was  a  replay  of  the  experience  that  I 
regrettably  lived  through  in  the  Defense'  Department  in  1964^65. 
Not  only  the  smell  of  conspiracy  was  in  the  air,  but  the  very  details, 
everj"  aspect  was  recapitulating  every  aspect  I  went  through  and  kept 
mj^  mouth  shut  about  in  1964  and  1965,  when  two  Cabinet  Secre- 
taries and  the  President,  two  Secretaries  were  lying  to  Senate  com- 
mittees in  executive  session,  lying  not  because  they  were  different 
from  current  ones  but  because  they  had  little  chance  of  being  found  out 
by  U.S.  Senators. 

You  might  remember  just  parenthetically  that  at  one  point  Secretary 
McNamara,  testifying  about  the  Tonkin  Gulf  incidents,  forced  every 
staff  member  to  leave  the  room  because  they  were  not  cleared  for  this 
information. 

That  was  the  lowest  level  of  clearance  above  top  secret,  what  we 
have  read  in  the  newspapers  the  last  2  days,  by  official  release,  described 
as  "Comint,"  communications  intelligence,  which  has  special  code 
words. 

The  Senators  at  that  moment  were  allowed  to  see  it  but  not  really 
examine  it  and  in  fact,  knowingly  or  not.  Secretary  McNamara 
deceived  them  as  to  the  meaning  of  those  cables. 

That  is  what  Anthony  Austin,  the  New  York  Times  newspaperman, 
in  his  book,  "The  President's  War,"  stated. 

^\Tiat  I  want  to  state  here  is  that  the  super-secret  material  which  the 
Senate  staff  was  not  able  to  see,  as  I  say,  was  "Comint." 

"Comint"  is  the  lowest  of  these  clearances  that  I  have  described,  the 
next  highest  above  top  secret. 

Top  secret,  you  have  heard  in  testimony,  top  secret  is  accessible  to 
400.000  to  500,000  people,  a  large  number  of  people,  though  a  small 
part  of  our  electorate. 

Comint  clearance,  of  course,  is  far  more  secret,  far  more  sensitive. 
That  is  why  your  staff  couldn't  see  it,  and  that  is  why  you  don't 
see  it  routinely  the  way  the  President  does. 

It  is  accessible  to  only  about  120,000  people.  Not  to  the  535  Members 
of  Congress  or  their  staffs;  they  can't  be  trusted,  but  to  120,000 
sergeants,  warrant  officei*s,  generals,  and  Cabinet  Secretaries. 

The  next  clearance  above  that  cuts  way  down  to  about  14,000  to 
20,000.  What  I  am  saying  is  tliat  the  world  of  secrets  is  lived  in  by  a 
very  large  number  of  people,  though  a  very  small  part  of  our  electorate 
and  only  one  branch  of  our  Government. 

Henry  Kissinger  lives  in  a  much  smaller  world,  a  world  that  for 
some  pieces  of  information  might  be  inhabited  only  by  a  couple  of 
people. 
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Although  one  Wliite  House  staffer  told  me  about  Henry's  relations 
with  General  Haig  at  that  time,  "I  wonder  if  Henry  realizes  there 
were  certain  things  known  only  to  him,  the  President,  and  the  Army 
General  Staff,"  thanks  to  that  particular  liaison,  so  it  wasn't  quite  as 
discrete  as  I  thought. 

But  I  am  saying,  as  many  as  100,000.  or  400,000,  nevertheless  keep 
secrets  very  well  because  of  this  apparatus  of  conspiracy,  special  chan- 
nels, special  couriers  for  each  clearance. 

The  couriers  for  one  clearance  do  not  know  the  existence  of  the 
other  ones.  Special  briefings,  special  access  lists,  special  libraries,  each 
separate,  the  apparatus  of  an  espionage  ring;  a  Government  that  con- 
sists of  cells  but  with  the  President  at  the  top. 

Certainly,  when  I  say  there  are  clearances  that  the  President  may 
not  know  of,  I  say  that  only  to  make  a  point.  The  more  important 
point  is,  the  President  does  know  virtually  all  of  this  and  spends  too 
much  of  his  time  in  a  James  Bond  role  in  running  a  mere  apparatus. 

After  a  year  of  his  indoctrination,  I  came  upon  Henry  Kissinger 
living  on  Circe's  Isle.  I  could  see  the  effects  pretty  clearly.  I  wanted 
to  tell  him  first  that  his  Vietnam  policy  was  not  necessarily  a  secret. 
It  was  a  policy  of  escalation  in  my  opinion,  although  too  many  people 
tliought  it  was  a  policy  of  withdrawal. 

I  Avanted  him  to  be  aware  that  was  visible. 

Basically,  they  were  fooled  for  4  years.  A  mass  hoax  was  played  on 
the  American  public.  A  preplanned  policy  of  escalation  likely  to  bring 
us  into  Laos  and  Cambodia  and  North  Vietnam,  into  the  bombing  of 
North  Vietnam :  All  that  was  likely  in  the  spring  of  1969  when  these 
"White  House  phones  began  to  be  tapped,  and  that  is  why  they  were 
tapped,  because  that  had  to  be  kept  super-secret.  And  it  was  carried 
out  to  tlie  tune  of  4  million  tons  of  bombs  by  a  President  supposedly 
ending  the  war. 

But  I  wanted  to  tell  him  to  read  the  Pentagon  Papers  to  learn  from 
them,  to  learn  as  I  had,  to  make  known  the  same  mistakes  to  him. 

When  I  asked  him  if  he  had  the  Pentagon  Papers,  his  answer  was. 
"Yes,"  which  I  knew.  I  knew  they  were  in  the  White  House. 

Some  vears  later,  when  thev  were  revealed,  he  was  asked  v,-hen  he 
heard  of  them,  and  his  answer  was,  "When  they  came  out  ni  the  New 
York  Times." 

That  was  a  lie.  But  as  I  say,  President's  men  think  they  have  a  right 
to  lie,  always. 

I  asked  him  if  he  had  read  them.  He  said :  "No."  I  said  he  should 
at  least  read  the  summaries  or  members  of  his  staff',  like  Winston 
Lord,  should  read  these  and  learn  lessons  from  them. 

His  answer  was:  "But  do  we  really  have  anything  to  learn  from 
these  studies?"  At  which  point  I  recognized  a  man  who  had  been  eat- 
ing honeydew  for  a  year,  and  that  the  Republicans  couldn't  learn  from 
Democrats  any  more  than  the  Democrats  could  learn  from  the  French. 

I  said:  "Yes,  this  is  20  years  of  history;  yes;  I  do  think  you  have 
a  lot  to  leani  from  it." 

He  said  :  "But  we  make  decisions  very  differently  now.'' 

I  said  :  "Cambodia  did  not  look  so  different.'' 

He  said:  "Cambodia,  you  must  understand,  was  made  for  very 
complicated  reasons."  Secret  reasons  which  could  not  be  exjwsed  to 
the  Senate  or  the  Congress,  and  therefore  couldn't  be  discussed  or 
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argued  with,  reasons  so  foolish,  and  yet  their  foolishness  could  not 
be  exposed  by  domoci-atic  <iive  and  take  because  they  couldn't  be 
discussed. 

That  is  why  men  can  live  with  moronic  policies  for  years,  because 
they  are  secret. 

1  said, 

Henry,  there  liasn't  been  a  miserable  policy  in  Vietnam  in  the  last  20  years 
that  was  not  made  for  very  comijlicated  reasons. 

AVhen  I  mentioned  honeydew,  I  am  thinking  of  Samuel  Coleridge's 
Kubla  Khan : 

Beware!  Beware!  His  flashing  eyes,  his  floating  hair!  Weave  a  circle  round 
him  thrice.  And  close  your  eyes  with  lioly  dread.  For  he  on  honeydew  hath  fed. 
And  drunk  the  milk  of  Paradise. 

I  recognized  the  man  who  had  been  eating  secret  honeydew  for  a 
year  and  there  was  no  talking  to  him,  keeping  him  from  the  course 
that  led  us  to  4  million  tons  of  bombs  and  to  making  half  the  popula- 
tion of  Cambodia  refugees. 

That  is  the  task  which  is  up  to  you :  To  decompress,  to  deintoxicate 
the.se  officials.  Don't  ask  them  to  do  it  themselves. 

Only  you  can  take  charge  of  the  secrecy  process.  Learn  about  it 
first — expose  it,  collapse  it  down  to  where  it  is  in  your  control  and 
where  it  is  no  longer  a  threat  to  the  democratic  process. 

Only  that  can  keep  us  alive  as  Americans. 

Thank  you. 

Senator  Muskie.  Thank  you.  Dr.  Ellsberg,  for  what  I  think  is  one 
of  the  most  perceptive  exposures  of  the  corrupting  ability  of  secrecy 
this  committee  has  heard. 

1  think  it  is  a  terribly  important  contribution  to  the  record. 

I  assimie  you  have  heard  of,  if  not  read,  David  Wise's  book? 

Mr.  Ellsberg.  I  have  received  an  adAance  copy,  but  I  haven't  had 
the  chance  to  read  it. 

Senator  Muskie.  "The  Politics  of  Lying.'' 

Well,  I  haven't  had  a  chance  to  read  it  altogether,  but  I  have  read 
two  or  three  chapters  that  touch  the  same  points,  some  of  the  same 
points  that  you  did,  this  moniing. 

I  think  because  there  are  several  Senators  who  are  present  who 
would  like  to  ask  questions,  we  will  begin  by  observing  the  10-minute 
1  ule  on  questions  and  then  take  it  from  there. 

Mr.  Ellsberg.  I  apologize  for  taking  longer. 

Senator  Miskie.  Xo  apologies  necessary. 

I  would  like  to  ask  you  two  or  three  fundamental  questions  to  begin 
with  to  emphasize  some  points  about  our  policies  of  secrecy. 

First  of  all,  the  classification  svstem  has  no  basis  in  statutorv 
law? 

Mr.  Ellsberg.  Yes. 

Seiuitor  Muskie.  It  is  entirely  a  Presidential  system  ? 

Mr.  EixsBERG.  That  is  correct. 

Senator  IVIuskie.  It  did  not  exist  at  all  prior  to  World  War  I  and  was 
only  military  prior  to  World  War  II ;  is  that  correct? 

Mr.  Ellsber(}.  That  is  correct. 

Of  course,  there  had  been  militaiy  resti-ictions  on  military  history 
that  go  back  through  our  systeuL  But  as  a  fonual  administrative  sys- 
tem, that  has  blossomed  fi'om  the  Second  World  Wai-  on. 
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Senator  Muskie.  It  wasn't  until  President  Truman's  action  follow- 
ing AVorld  War  II,  that  the  system  was  expanded  from  the  military 
•departments  and  spread  out  to  cover  other  agencies  of  the  Government  ? 

Mr.  Ellsberg.  That  is  correct. 

Senator  Muskie.  Now  the  conspiracy  count  against  you  charged  that 
you  conspired  to  defraud  the  United  States  by  impairing,  obstructing, 
and  defeating  its  lawful  governmental  function  of  controlling  the  dis- 
semination of  classified  Government  studies,  reports,  memoranda,  and 
communications,  and  your  defense  argued  that  no  statute  or  combina- 
tion of  statutes  could  be  read  as  creating  such  a  sweeping  governmental 
function.  The  question  before  Congress  is  whetlier  or  not  there  should 
be  a  law  controlling  the  dissemination  of  classified  information. 

Do  you  thirJj  a  sound  law  is  possible  and  where  is  it  needed  ? 

Mr.  Ellsberg.  I  do  think  that  whatever  the  process  of  keeping  sec- 
rets, it  should  be  brought  under  congressional  scrutiny  and  that  can 
only  be  done,  I  believe,  first  by,  as  I  say,  investigation  and  exposure 
as  is  happening  here  and  in  the  Watergate  and  Ervin  committees. 

I  have  learned  a  tremendous  amount  from  the  large  volume  of  the 
Moorhead  hearings  and  Ervin  hearings  which  I  read  in  court  in  dull 
periods  and  with  great  benefit. 

The  first  process  is  to  expose  it  to  the  public  and  the  second  is  to 
take  control  of  it  by  statute. 

Senator  Muskie.  So  you  agree,  notwithstanding  your  deep  feeling 
about  the  corrupting  ability  of  secrecy,  you  still  believe  there  are  se- 
crets that  the  Government  needs  to  protect  ? 

Mr.  Ellsberg.  Yes,  of  course,  but  the  question  is  where  do  you  draw 
the  line,  and  even  more  fundamentally,  who  draws  it  ? 

If  I  have  come  to  one  clear  conclusion  after,  as  I  say,  12  years  work- 
ing in  the  executive  system  of  secrecy  and  several  years  of  thinking 
critically  about  it,  it  is  that  democracy  cannot  let  that  line  be  drawn  by 
any  one  man,  the  line  between  inside  dope  and  outside  ignorance  or 
fools. 

There  is  room  for  some  suggestive  puns  there.  I  believe  this  is  a  dope ; 
that  it  is  addictive  to  the  executive  officials  and  it  makes  them  into 
dopes. 

It  is  a  class  of  inside  dopes,  as  a  matter  of  fact,  but  as  I  say,  it  makes 
them  moronic. 

But  the  line  must  not  be  drawn  between  the  executive  branch  or  the 
legislative  branch  or  the  courts. 

The  question  of  who  draws  the  line  is,  as  I  say,  very  fundamental. 

Congress  must  have  a  role  in  both  setting  the  guidelines  for  the 
system  and  keeping  the  amount  of  secrets  down  to  a  reasonable  level 
which  has  no  relation  to  the  current  status. 

The  word  "reduction"  of  secrets  hardly  describes  the  process  that 
means  that  there  should  be  one-ten-thousandth  of  the  number  of  secret 
pages. 

There  are  right  now  a  billion  pages  of  classified  information.  The 
administration  is  very  proud  of  having  declassified  recently  some 
29,000  or  30,000  pages,  if  that  is  what  it  is. 

Senator  Muskie.  Thirty-five-million,  I  think. 

Mr.  Ellsberg.  Million,  fine.  I  am  off  by  a  very  large  factor. 

Thirty-five  million  is  still — by  the  way,  I  think  you  are  wrong  as  a 
matter  of  fact. 
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Senator  Muskie.  Well,  it  is  the  administration's  claim. 

Mr.  Ellsberg.  Let's  see  what  my  concentration  during  the  trial — 
my  memory  is — you  are  correct.  There  are  160  million  papers  from 
World  War  II.  Thirty-five  million.  It  is  hard  to  believe.  I  can't  sit  here 
talking  to  you  and  believe  they  have  declassified  35  million  pages, 
leaving  only  some  125  million  left  from  World  War  II,  plus  about  350 
million  from  the  end  of  World  War  II  to  the  end  of  Korea,  and  another 
half  billion  pages  since  Korea. 

That  is  a  billion  pages  of  classified  information. 

So  if  you  cut  that  down  by  lefs  say  of  a  factor,  not  of  a  thousand, 
but  of  10,000  or  100,000,  you  would  still  be  left  with  too  many  secrets. 

That  is  the  task  before  you  and  as  I  say,  that  is  a  task  that  is  not  a 
task  for  a  handful  of  librarians  crossing  through  "top  secret"  on  a 
bunch  of  pages.  It  calls  for  wholesale  declassification  by  period  and 
subject,  wholesale  and  by  legislation  that  keeps  that  from  happening 
agam. 

Senator  Muskie.  What  standards  should  be  devised  for  defining  the 
need  for  secrecy? 

Mr.  Ellsberg.  I  put  first  emphasis  on  standards  that  would  keep  the 
system  within  the  bounds  of  democratic  government. 

You  could  approach  this  from  two  directions,  of  course. 

Congress  has  passed  separate  statutes  that  involved  nuclear  weapons 
data  and  communications  intelligence  and  for  them  one  could  say 
that  an  official  secret  sense  does  exist  despite  the  first  amendment. 

I  might  say,  by  the  way,  that  I  was  frequently  and  ruthlessly  ac- 
cused 2  years  ago,  when  the  Pentagon  Papers  came  out,  of  threatening 
communications  data  or  codes,  threatening  codes. 

I  knew  that  not  a  page  of  those  documents  compromised  codes  for 
the  simple  reason  they  didn't  have  the  right  words.  Had  they  in  fact 
threatened  codes  I  knew  very  well  they  would  have  had  one  to  a  dozen 
other  words  on  that  cover  that  would  have  warned  me  very  effectively, 
and  I  had  no  desire  to  compromise  codes. 

I  think  Congress  does  have  that  power  to  deA^ise  the  same  kind  of 
narrow  standards,  then.  In  fact,  I  am  not  sure  law  should  go  beyond 
that  except  to  establish  a  category  of  secret  as  William  Florence,  my 
consultant — I  learned  much  from  him — has  suggested,  that  the  notion 
of  a  single  category  of  classified  defense  information  might  he  worth 
while.  But  the  key  points  there  are  that,  in  principle,  any  secrecy 
about  Government  operations  is  to  some  extent  an  abridgment  of  our 
First  Amendment. 

Freedom  of  speech,  freedom  of  the  press,  and  implicitly  behind  it  the 
freedom  to  know  and  gather  information  is,  above  all,  given  to  us  in 
hopes  of  maintaining  this  a  republic,  so  that  citizens  shall  know  how 
their  officials  are  working. 

It  is  the  absolute  core  of  our  Government.  So  any  abridgement,  of 
course,  has  to  be  regarded  with  the  utmost  skepticism  and  worry. 

But  as  I  say,  Congress  has  to  make  some  allowance  for  some  abridge- 
ment and  so  does  the  Supreme  Court. 

The  key  characteristics  that  make  that  viable  in  a  democracy  are : 
the  number  of  secrets  must  be  very  small ;  so  the  guidelines  have  to  be 
set  to  keep  them  small ;  but  above  all,  the  system  must  be  monitored 
as  it  goes  on  to  see  that  the  guidelines  are  being  met. 

Third,  there  must  be  a  form  of  appeal  both  in  the  executive  branch, 
in  Congress,  and  in  the  courts. 
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Xot  one  of  these  three  characteristics  is  currently  possessed  by  our 
(Classification  system. 

Everv'thinof  is  routinely  classified.  That  is  why  there  are  a  billion 
pa^es  of  classified  material. 

There  is  essentially  no  monitoring  of  the  process  by  anybody,  or 
anythint?  leading  to  the  same  result,  and  almost  nothing  gets 
declassified. 

In  fact,  you  can't  challenge  that  classification  in  the  courts.  Most 
judges  have  refused  to  question  the  validity  of  the  classification. 

Our  Judiie  Matthew  Bvine,  in  fact,  did  allow  us  to  challenge  that 
not  formally,  but  implicitly. 

Certainly  Congress  has  not  thought  itself  to  have  the  power  to 
challenge  that  classification,  although  in  fact  since  there  was  no  law, 
since  it  was  executive  regulation,  of  course,  it  did. 

In  sliort,  there  must  be  the  possibility  of  questioning  the  validity 
of  any  mark  and  the  motives  of  it.  "\Ve  haven't  discussed  that,  but  I 
could  go  into  it. 

You  know,  having  one  last  footnote  on  my  case,  at  this  moment, 
the  State  Department  has  refused  to  assert  that  four  volumes  of 
the  Pentagon  Papers  which  I  had  released  onlv  to  Congress,  the  nego- 
tiations contacts,  must  still  be  regarded  classified,  along  with  half  a 
dozen  other  volumes  that  were  in  my  case. 

The  fact  is  that  the  Government,  by  putting  those  volumes  in  the 
indictment,  made  it  part  of  a  process  whicli  I  am  glad  to  say  is  still  a 
]">ublic  process,  so  those  documents  in  the  courtroom  became  available 
to  everv  newspaperman  who  wanted  to  look  at  them  and  make  stor- 
ies on  them  and  copy  them  exactly,  and  yet  they  are  still  regarded  as 
top  secret.  They  cannot  be  published  Avithout  saying  they  are  violating 
the  classification  statute. 

Nothing  could  exhibit  better  that  classifixation  is  forever. 

Senator  Muskie.  You  said  in  your  opening  statement  that  secrets 
are  very  well  kept  and  yet  the  Defense  Department  has  reported  it 
investigated  2,372  suspected  security  violations  in  the  Washington 
area  between  July  1, 1967  and  June  ?AX  1971. 

All  but  two  of  them  were  for  failure  to  protect  classified  infor- 
mation properly,  but  in  only  one  case— yours — was  the  violation 
prosecuted. 

Mr.  Ellsberg.  So  many  things  could  be  said  about  that.  ^Nly  pros- 
ecution of  a  leak.  Prosecution  of  a  source.  I  felt  iiewspapermen 
have  belatedly  become  afraid,  haven't  really  realized  the  implica- 
tion of  the  first  direct  prosecution  of  a  newspaper  source,  although 
my  indictment  didn't  allege  tliat;  didn't  even  allege  that  I  had  given 
them  to  Congress,  but  had  to  do  with  the  copying  process. 

I  did  not  do  anything  and  Tonv  Russo  did  not  do  anything  that 
is  not  done  in  some  scale  or  degree  by  anyone  who  reveals  official  docu- 
ments to  the  press,  so  prosecution  is  available  to  those,  including  the 
FBI  nnd  Defense  sources,  upon  wliom  we  depend  for  our  knowledge 
about  Watergate  these  da  vs. 

Which  is  to  sav  that  the  secrets  were  not  kept  by  the  fear  of  pros- 
ecution because  there  had  never  been  any  and  everybody  knew  that. 
They  were  kept,  we  could  go  into  that,  how  they  were  kept : 

By  the  fear  for  careers.  By  the  fear  of  loss  of  access  to  this  inside 
dope.  By  the  fear  of  that. 


437 

Henrv  Kissiiio^er  said  to  a  man  who  wanted  to  leave  his  office  in  con- 
nection  with  liis  Vietnam  policy  :  "I  uiidei-stand  that  the  day  will  come 
tiiat  I  will  have  to  go  back  to  learning  about  events  from  the  New  York 
Times." 

He  said  that  with  essentially  a  fear  in  his  voice  and  with  the  im- 
pi-ession.  '"I  am  reminding  yon  of  something,  how  can  you  leave  these 
hallowed  halls,  be  that  ignorant,  be  out  of  it?"  AVhich  will  happen  to 
him,  perhaps  sooner  in  this  country  than  it  might  have  been. 

Why  then  was  my  prosecution  brought  ? 

I  do  have — I  don't  know  for  sure — not  because  there  were  more 
papers  involved  than  usual,  l)ecause  evei-y  memoirist — Schlesinger  and 
ITilsman  had  always  worked  with  more  documents  than  I  had.  Their 
names  were  on  the  book,  no  investigation  needed. 

Moreover,  we  know  l)y  affidavit  that  general  counsels  in  the  Govern- 
ment had  told  their  Cabinet  superiors,  who  had  asked  them  to  prose- 
cute those  gentlemen,  that  they  couldn't  do  it  because  there  was  no 
law  and  there  was  no  law  because  such  a  law  would  violate  the  First 
Amendment.  A  law  that  ke])t  such  infoi-mation  from  the  Congress  and 
public  would  violate  the  Fii-st  Amendment,  and  as  I  say.  I  understand 
why  we  have  the  First  Amendment,  because  you  cannot  have  a  democ- 
racy and  re])ublic  without  it. 

I  didn't  know  that  first  when  T  served  the  system.  Should  we  change 
the  (yonstitution  oi-  what  slioukl  the  nature  of  the  law  be? 

If  yon  ask  why  this  prosecution  was  brought,  I  want  to  share  with 
you  at  this  moment,  because  it  is  important  as  to  what  my  best  guess 
was. 

Initially,  they  wanted  to  change  the  Constitution,  a  legal  precedent 
that  would  give  them  an  Official  Secrets  x'^ct  as  the  British  do  have. 

That  is  a  law  that  would  make  it  illegal  simply  to  give  this  in- 
formation to  anyone  per  se,  whatever  your  intent. 

Gradually,  as  we  ^xent  alone:,  we  thouglit  that  was  not  the  only  rea- 
son. We  know  there  was  no  law  l)ut  we  didn't  know  the  prosecution 
knew  that. 

We  knew  the  prosecution  case  was  very  thin  but  we  didn't  know  they 
knew  that. 

Judge  ]\ratthew  Byrne  got  our  rights  secured  by  getting  evidence 
that  had  been  available  to  tlie  prosecution — opinions — just  comDarabie 
to  the  o])inions  that  are  kent  secret  in  Vietnam  and  revealed  in  the 
Pentao-on  Papers — just  opinions. 

AVithout  those  opinions,  you  can't  really  understand  the  motives  of 
tho  veojile  you  ai^e  dealing  with,  the  way  they  are  gointr. 

We  discovered  the  prosecution  had  been  told,  in  documents  by  peo- 
ple in  the  Defense  DeTvartment,  that  the  revelation  of  the  Pentagon 
Pa'^eis could  not  harm  tlie  national  defense. 

That  was  the  essential  cliarge  we  were  charged  with.  I  had  l)elieved 
that,  but  I  tliought  well,  that  is  mv  judgment.  I  thought  the  prosecu- 
tor, peT'haps  justice,  thinks  ditferently. 

They  had  been  told  the  same  thing  by  a  subordinate  of  Mr.  Bu/hardt, 
the  General  Counsel  of  the  Defense  Department,  now  in  the  White 
House. 

We  wt  thorouirhlv  credible  testimonv.  which  I  believe,  althouirh 
nnfortunately  it  contradicts  the  sworn  testimony  of  Mr.  Buzhardt, 
who  I  am  forced  to  infer  or  conclude  was  lying  on  the  witness  stand 
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when  lie  denied  this.  Our  testimony  from  the  man  who  wrote  some 
of  these  reports.  Colonel  Miller,  now  retired,  was  that  the  reports  he 
had  written  had  been  ordered  removed  from  the  files  by  order  of  Mr. 
Buzhardt. 

He  did  not  get  this  directly  but  secondhand  through  his  superior 
in  the  form  of  the  order — "take  those  documents  out  of  the  file  as 
though  they  never  existed." 

These  were  documents  which  I  had  a  right  to  have  as  a  defendant, 
so-called  Brady  material,  exculpatory  material. 

It  was  interesting  to  discover  that.  They  also  knew  that  facts  that 
their  witnesses  stated  on  the  stand  were  contradictory  to  the  state- 
ments those  people  had  made  to  the  FBI  earlier. 

We  finally  got  that  through  this  same  process.  All  this  was  of  great 
interest  to  me  as  a  defendant,  also  as  a  citizen. 

Why,  then,  had  the  case  been  brought  ?  My  best  guess  was  this,  and 
it  was  formed  as  a  guess  before  the  Watergate  case  came  out. 

Every  disclosure  so  far  has  tended  to  confirm  it.  There  was  a  special 
interest  in  the  Justice  Department  and  especially  under  Mr.  IMardian, 
who  was  in  charge  of  my  case,  to  establish  a  link  between  Daniel 
Ellsberg  and  Pentagon  Papers  and  Democratic  candidates  and  spe- 
cifically you,  Senator  Muskie. 

As  you  know,  we  have  not  had  the  opportunity  to  meet  before  this 

moment.  So  there  is  no  direct  link.  However,  the  Pentagon  Papers 

were  donated  for  safekeeping  to  the  Rand  Corp.  by  Mr.  Paul  Warnke, 

Assistant  Secretary  of  Defense,  Morton  Halperin,  his  deputy,  and 

Plalperin's  deputy  Leslie  Gelb,  who  gave  those  papers  more  or  less 

routinely  to  be  stored  by  them  at  Eand. 

As  I  Imow  from  hearsay,  my  understanding  is  Mr.  Gelb  was  help- 
ful to  you  and  Mr.  Warnke  was  likewise. 

All  three  of  them  are  closely  associated  with  Mr.  Wamke's  partner, 
Clark  Clifford,  who  again  carried  on  the  process  of  ending  the  Mc- 
Namara  study,  of  completing  it. 

I  believe  Mr.  Clifford  was  an  advisor  to  you.  There  was  thus  a  very 
strong  circumstantial  case  for  linking  the  papers  at  Rand  to  your 
Presidential  campaign  through  your  advisors. 

In  fact,  not  one  of  those  people  knew  of,  had  any  hint  of,  had  any 
after-knowledge  or  anything  to  do  with  the  revelation  of  those  papers, 
which  was  wholly  my  responsibility. 

It  was  to  make  that  clear  to  the  public  that  I  took  public  responsibil- 
ity: Not  because  I  wanted  an  indictment  or  publicity,  but  precisely 
because  I  respected  these  men,  was  closely  associated  with  them,  and 
I  did  not  want  them  falsely  to  take  the  blame. 

I  revealed  the  papers  in  late  1969.  First,  I  could  not  understand  why 
my  indictment  was  dated  March  3,  1969,  as  the  beginning  of  a,  quote, 
"Conspiracy." 

I  hadn't  had  the  idea  mvself  at  that  time,  let  alone  anvone  else:  but 
that  was  the  date  with  the  approval  of  Halperin  and  Gelb  that  I 
transferred  some  documents  from  Washington  to  Santa  Monica. 

A  direct  link  was  drawn  between  that  process  and  the  revelation. 

]Mr.  ]\Iardian  set  out  to  prove  that  was  the  advice  of  those  men. 
All  of  this  started  in  1971,  when  you  were  leading  the  Presi- 
dent in  the  public  polls.  Far  from  being  a  pushover  as  it  appeared  a 
year  later,  it  looked  as  if  you  ran  or  another  middle-of-the-road 
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Democrat  ran,  and  Mr.  Wallace  ran,  you  would  win;  and  also  if  you 
didn't  but  Mr.  Wallace  ran,  even  others  might  have  won. 

This,  I  say,  I  conjecture  from  my  case  and  the  questions  it  posed  be- 
fore these  new  revelations  came  out,  that  the  process  of  my  prosecu- 
tion was  brought  as  part  of  a  scheme  to  affect  the  primaries  and  ulti- 
mately the  election  and  to  reelect  the  President. 

Everything  that  has  come  out  since  confirms  that :  The  supra-legal 
methods  used  in  the  White  House  with  respect  to  me.  Others  are  now 
still  rationalizing  the  plumbers  as  trying  to  discover  and  plug  leaks. 
But  look  closely  at  that. 

Mr.  Hunt  was  hired  on  July  6,  more  than  a  week  after  I  had  been 
indicted  and  had  revealed  myself  as  the  source  of  those  leaks. 

It  was  hardly  needed  to  establish  tliat  leak  to  me. 

On  the  contrarv,  that  leak  was  an  opportunity  to  them,  not  a  threat. 
What  did  Mr.  Hunt  do? 

He  set  out  to  do  a  psychological  profile.  He  interviewed  all  my  girl- 
friends— I  was  not  then  married — simply  to  smear  me  in  what  he 
called  prosecutability,  in  other  words,  could  I  be  made  a  mudball  who 
could  stick  to  a  Presidential  candidate  ? 

I  wasn't  unpopular  enough,  I  looked  too  patriotic.  So  my  psy- 
chiatrist's files  might  be  something  to  help. 

As  we  know,  he  went  to  Chappaquidick,  not  ha\'ing  to  do  with  leaks, 
but  information  that  would  bear  on  another  possible  candidate. 

We  know,  of  course,  what  Watergate  led  to  ultimately. 

We  know  the  same  team  set  out  to  assault  me  on  the  steps  of  the 
Capitol  when  I  was  giving  a  public  speech  on  the  steps  of  the  Capitol 
to  protest  more  bombing,  and  the  orders  of  the  Cubans — that  had  been 
hired  a  year  earlier  and  were  later  found  in  the  Watergate — were  to 
call  me  a  ti\aitor  on  the  steps  of  the  Capitol  and  later  to  hit  me.  They 
were  fought  off  by  some  rather  small  girls,  which  may  explain  why 
jCastro  was  not  overthrown. 

But  one  final  thing,  these  people  who  were  supposedly  so  concerned 
about  secrets  and  leaks,  the  next  thing  Hunt  did  after  breaking  into 
my  psychiatrist's  office,  and  getting  a  psychological  profile,  was  to  get 
hold  of  the  same  cables  that  I  am  indicted  for  revealing,  the  Diem 
Coup  cables,  a  volume  that  is  still  classified  by  this  administration, 
although  it  is  publicly  available. 

Senator  ]\Iuskie.  Did  Hunt  have  clearance  ? 

Mr.  Ellsberg.  That  has  not  been  established  actually,  whether  he 
had  clearance,  but  he  had  clearance  to  leak  it;  because  what  he  did 
with  those  was  to  leak  them  to  William  Lambert,  leak  those  cables 
because  they  could  associate  not  just  a  past-President,  the  brother  of  a 
possible  candidate,  but — as  participants  in  the  Diem  Coup,  in  which 
decisionmakers  were  implicated — people  that  I  don't  need  to  identify 
for  you  in  political  terms.  Mr.  Harriman,  Mr.  Ball,  Forrestal,  Hils- 
man,  others,  people  closely  associated  with  current  political  candi- 
dates at  that  time. 

The  cables  weren't  quite  good  enough  for  him — so  with  his  trusty 
razor  blade  and  trusty  Xerox  machine,  he  forged  cables. 

If  we  had  known  that  during  the  trial — I  moved.  It  hardly  needs 
answering  why  I  was  prosecuted  for  releasing  the  same  cables  that  Mr. 
Hunt  working  for  the  President,  released  in  the  fall  of  1971,  while 
the  document  was  still  classified.  Namely,  I  was  prosecuted  to  help 
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re-elect  the  President.  He  wasn't  prosecuted  because  he  was  helping 
to  elect  the  President. 

Senator  ISIuskie,  Together  we  have  used  up  my  time. 

Mr.  Ellsberg.  Together  it  was  a  long  answer. 

Senator  Mfskie.  It  was  complicated,  your  answer. 

Senator  Thurmond. 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Chaii-man,  has  the  witness  been  sworn  ? 

Senator  Muskie.  No;  we  have  not  been  swearing  witnesses  in  this 
hearing. 

Senator  Thurmond.  If  there  is  no  objection,  would  you  mind  swear- 
ing him? 

Senator  ]Muskie,  I  see  no  reason  to  put  this  witness  out 

;Mr.  Ellsberg.  I  will  be  delighted  to  be  sworn. 

It  is  my  pleasure. 

Senator  Muskie.  Would  you  raise  your  right  hand. 

Do  you  swear  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God  ? 

Mr.  Ellsberg.  1  swear  to  tell  the  whole  truth  and  nothing  but  the 
truth  about  the  matters  we  are  investigating. 

Senator  Muskie.  Thank  you,  Dr.  Ellsberg. 

May  I  say  at  this  point  that  I  find  your  earlier  testimony  completely 
credible. 

Mr.  Ellsberg.  I,  for  some  time  thought  it  Avould  be  good  for  this 
country  if  we  heard  more  testimony  from  Govermnent  officials  under 
oath. 

Senator  Thurmond.  Dr.  Ellsberg,  I  presume  you  are  a  doctor  of 
philosophy  and  not  of  medicine  ? 

Mr.  Ellsberg.  I  am  even  worse;  I  am  a  Ph.  D.  in  economics.  That  is 
correct,  I  have  a  Ph.  D.  in  economics. 

Senator  TntntMOND.  Dr.  Ellsberg,  why  did  you  feel  you  were  quali- 
fied to  make  the  judgment  as  to  what  is  in  the  best  interests  of  national 
security  as  opposed  to  experts  in  the  U.S.  Government  ? 

Mr.  Ellsberg.  Senator  Thurmond,  I  have  been  one  of  those  experts 
in  the  I".S.  Government  for  12  years  and  I  have  come  to  have  a  little 
less  respect  for  their  expertise  or  their  authority  to  make  those  deci- 
sions for  you  and  the  public  than  the  535  Members  of  Congress. 

I  came  to  the  conclusion  that  you  and  your  colleagues  did  have  a 
need  to  know  and  were  trustworthy.  That  conclusion  was  contrary  to 
the  judgment  of  my  former  superiors  and  colleagues  in  the  executive 
branch. 

It  was  a  judgment  I  was  compelled  to  make  because  my  grandfathers 
and  my  grandparents  came  to  this  country  to  a  land  of  freedom  from 
another  one  that  was  then  not  free  and  is  not  free  today. 

By  virtue  of  that,  I  was  born  here  as  an  American  citizen,  compelled 
to  consider  my  obligation  to  the  U.S.  Constitution;  and  I  felt  that  the 
obligation  there  was  not  to  keep  this  information  which  had  been 
withheld  wrongfully  from  Congress  m  my  safe  for  me  to  draw  con- 
clusions from,  but  that  you  needed  it  for  your  ]>urposes  of  legislation. 

That  was  the  judgment  that  I  was  challenged  to  make  and  which  1 
did  make. 

Senator  Thurmond.  Dr.  Ellsbera;,  if  you  felt  the  situation  was  inade- 
quate, did  not  the  Congress  have  the  power  to  change  the  law  and  was^ 
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not  their  respoiisibilit}'  to  do  that  and  yours  to  obey  it  as  long  as  it  was 
the  law  ? 

Mr.  P^LLSBERG.  As  you  have  heard  from  our  chairman,  Senator  Thur- 
mond, Con<j:ress  has  not  made  any  such  law,  so  the  challenfje  to  me  was : 
Should  I  ol)ey  an  executive  regulation  which  has  no  basis  whatever 
in  law  {  And  1  would  hardly  criticize  even  a  Senatoi-  who  was  not  aware 
of  that  situation,  because  1  am  well  aware  that  it  is  one  that  was  just 
not  explored  earlier. 

I  hope  my  case  has  helped  to  illuminate  that. 

The  fact  is  there  was  no  law.  My  problem  was  obeying  executive 
regulation — of  course,  1  was  no  longer  in  the  executive — or  company 
regulations,  which  I  did  indeed  violate. 

The  question  is :  Did  the  company  regulation  have  higher  status  than 
the  Bill  of  Rights  in  the  Constitution  ? 

Senator  Thurmoxd.  Then  if  the  Congress  saw  fit,  it  could  have 
passed  a  law  if  it  was  not  satisfied  with  the  situation ;  could  it  not  ? 

Mr.  Ei.i.sHERG.  Precisely,  I  hope  that  is  what  this  process  is  leading 
toward. 

Senator  Thurmoxd.  But  you  acted  before  Congress  acted;  didn't 
you  ? 

Mr.  Ellsberg.  I  thought  Congress  was  unlikely  to  hold  hearings  like 
these  until  they  were  aware  how  much  they  were  and  still  are  being 
lied  to  and  how  much  information  is  being  withheld  from  them. 

The  Moorhead  hearings  began  slightlv  after  tlie  Pentagon  Papers 
began  to  be  released  in  the  press  and  I  am  assured  by  one  member 
of  the  Moorhead  committee.  Representative  McCloskey,  that  they 
would  have  been  unlikely  to  have  been  started  at  that  time  except  for 
the  exposure. 

This  is  also  the  judgment  of  Senator  Fulbright  who  I  consulted 
on  that  question. 

Senator  Thurmoxd.  V^e  are  not  interested  in  other  people's  judg- 
ment, just  your  judgment. 

I  will  make  the  questions  brief  and  I  will  appreciate  the  answers 
brief. 

Dr.  Ellsberg.  do  you  feel  that  anyone  in  the  Government  has  au- 
thority to  release  classified  information  in  direct  violation  of  the  law, 
and  if  so,  why  (^ 

Mr.  Ellsberg.  Senator  Thurmond,  with  all  respect.  I  must  correct 

We  cannot  speak  of  the  law  here.  There  is  no  law  governing  it  and 
that  is  something  we  must  discuss  if  you  think  that  is  a  central  point. 

There  is  no  question  of  discussing  the  law\ 

Senator  Thurmoxd.  Are  you  taking  the  position  that  the  Govern- 
ment doesn't  have  the  authoritv  to  classify  infoi'mation? 

Mr.  Ellsherc;.  I  am  taking  the  position  that  the  executive  branch 
is  not  the  Government  but  only  one  branch  of  it,  and  it  cannot  make 
laws  for  Congress. 

Senator  Thurmoxd.  And  you  are  taking  the  position  they  had  no 
right  to  classify  information  ? 

Mr.  Ellsberg.  No;  I  believe  they  should  not  be  imprisoned  for 
classifying  documents.  T  believe  they  should  adopt  administrative 
regulations  for  their  employees. 
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Senator  Thurmond,  Are  you  saying  this  Government  cannot 
<;lassify  information  which  you  consider  of  great  importance  to  our 
national  security  ? 

Mr.  Ellsbeeg.  No. 

Senator  Thurmond.  And  anyone  who  wishes,  like  you  did,  to  ex- 
pose it,  can  do  so? 

Mr.  Ellsberg.  Only  at  the  penalty  of  the  likelihood  of  losing  his  job 
and  his  career,  as  I  did. 

That  is  a  sufficient  deterrent  to  keep  so  much  information  from  Con- 
gress that  we  have  paid  the  price  of  55,000  lives  for  it  and  killed  2 
million  people  wrongfully. 

Senator  Thurmond,  Did  you  consider  the  possible  consequences  to 
our  national  security  when  you  made  the  decision  to  release  the  so- 
called  Pentagon  Papers? 

Mr,  Ellsberg.  I  considered  nothing  else,  I  believed,  as  I  have  just 
stated,  that  the  consequences  of  concealing  this  information  from  you 
and  your  colleagues  in  the  Senate  and  the  House  had  been  the  price  of 
:a  28-year  or  25-year  wrongful  war  in  which,  it  bears  repeating,  55,000 
Americans  had  been  killed  and  2  million  people  in  Vietnam  and  Indo- 
china killed. 

That  was  the  price.  I  felt,  then,  that  I  had  to  weigh  the  risks. 

Senator  Thurmond.  We  weren't  interested  in  your  opinions  on  the 
law.  We  all  understand  that.  If  you  will  answer  the  question  I  asked 
you.  Did  you  consider  the  consequence  to  our  national  security  when 
you  made  the  decision  to  release  the  so-called  Pentagon  Papers? 

Mr.  Ellsberg,  I  repeat,  I  considered  nothing  else :  in  the  sense  that 
I  felt  continued  concealment  by  me  of  that  information  from  Congress 
was  likely  to  lead,  and  I  change  my  answer  now,  to  another  million 
people  dead,  as  it  did  lead,  in  fact  the  war  did  go  on,  the  bombing 
still  goes  on.  But  I  don't  need  to  relate  it  only  to  what  happened  in 
Indochina.  The  other  consequences  of  allowing  this  information  to 
remain  concealed  from  Congress,  and  thus  the  process  of  secrecy  to 
remain  hidden  from  you,  so  there  would  be  no  hearings  like  this,  was 
the  loss  of  our  country  as  a  republic. 

Senator  Thurmond.  Are  you  taking  the  position  there  was  no  viola- 
tion of  law  or  are  you  willing  to  take  the  risks  and  pay  the  penalties 
necessary  ? 

Mr.  Ellsberg.  Both,  sir.  Should  I  address  that? 

My  own  feelings  at  the  time  were  not  an  issue  in  the  case  there  and 
certainly  now,  but  it  can  change, 

I  can  tell  you  if  you  are  interested,  I  thought  at  that  time  that  there 
probably  was  a  law  I  was  violating,  in  fact,  and  I  would  go  to  prison 
for  violating  that  law.  It  was  only  later — certainly  for  the  reasons 
I  have  given,  the  constitutional  reasons  and  spirit,  I  felt  it  incumbent 
upon  me  to  do  that, 

I  was  willing  to  go  to  prison  if  necessary. 

I  have  now  learned,  and  of  course,  I  don't  ask  you  to  take  it  on 
my  word,  only  as  one  person's  opinion,  it  is  now  my  understanding 
that  no  law  was  violated.  The  reason  for  that — we  can  exj^lore  that 
to  any  length  you  desire.  I  will  be  happy  to. 

Senator  Thurmond.  Well,  the  law  states 

Mr.  Ellsberg,  As  someone — you  are  close  up. 
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Senator  Thurmond.  At  the  time  vou  thought  vou  violated — at  the 
time  you  did  it,  you  admit  you  tliought  you  violated  the  law,  but  you 
were  willin<r  to  take  the  risk  ^ 

JNIr.  Ellsherg.  I  thought  a  law  existed. 

Senator  Tiiurmoxd.  You  were  willing  to  violate  the  law  at  the  time  ? 

Mr.  Ellsberg.  I  felt  that  a  wrongful  law,  as  I  say. 

Senator  Thurmond.  Whether  it  was  wrong  or  right,  you  were  will- 
inu;  to  violate  the  law :  weren't  you  i 

Mr.  Ellsberg.  That  is  correct. 

Senator  Muskie.  You  violated  a  law  that  didn't  exist  ? 

Senator  Thurmond.  ^Lv.  Chairman,  allow  the  witness  to  answer, 
not  the  chairman. 

Senator  Muskie.  "Well,  occasionall}'  a  comment  is  useful,  Senator 
Thurmond. 

Senator  Thurmond.  Mr.  Chairman,  I  just  prefer  to  question  the  wit- 
ness in  my  own  way,  if  the  chairman  doesn't  mind. 

Senator  ]\1uskie.  I  didn't  put  a  question. 

Please  proceed. 

Senator  Thurmond.  Y"ou  put  an  answer,  not  a  question. 

I  would  rather  for  the  witness  to  answer  the  questions,  Mr.  Chairman. 

Senator  Muskle.  I  give  you  my  apologies. 

Senator  Thurmond.  Thank  you.  I  will  accept  them. 

Dr.  Ellsberg,  I  want  to  ask  you  this  question  : 

Can  you  distinguish  between  the  illegal  means  you  used  to  pub- 
licize the  Pentagon  Papers  as  o})posed  to  the  illegal  means  some  people 
in  crovernment  allegedlv  used  to  obtain  classified  information  about 
vou? 

Mr.  Ellsberg.  Yes. 

Senator  Thurmond.  I  will  be  glad  to  hear  from  you. 

Senator  Muskie.  You  asked  for  brief  answers. 

Mr.  Ellsberg.  Do  you  want  a  brief  answer,  Senator  i 

I  will  make  it  as  brief  as  I  can. 

First  of  all,  it  is  now  apparent,  after  a  months,  reallv  2  years  of 
looking  at  the  law,  that  I  did  violate  no  law,  so  that  is  the  difference 
between  burglary  and  what  I  did. 

Suppose  there  had  been  a  law,  and  I  lio])e  yon  gentlemen  do  not 
write  one  that  would  make  it  illegal  to  do  what  I  did. 

Then  the  difference  would  be  between  someone  who  revealed  the 
truth  to  the  Senate,  so  that  the  Senate  could  act  constitutionally  to 
l)reserve  our  democracy,  and  if  it  willed  to  end  a  wrongful  war,  where- 
:is.  the  gentlemen  you  speak  of  were.  T  think,  with  good  intentions  in 
their  hearts,  as  they  saw  it,  but  had  different  intentions. 

Their  good  intentions  were  to  discover  private  facts  about  the  pri- 
A-ate  lives  of  certain  individuals  in  the  political  process,  and  they  did 
so  l)y  burglary  and  stealth  that  would  keep  the  information  and  use 
it  as  they  saw  fit,  and  "as  they  saw  fit'*  was  to  destrov  the  democratic 
process  in  this  countrj^  by  direct  subversion  of  the  Democratic  cam- 
paign. 

I  find  that  quite  a  difference. 

Senator  Thurmond.  And  you  distinguish  between  what  you 
tiiought  was  violating  the  law  and  the  fact  that  someone  else  tried 
to  obtain  information  about  you  in  violation  of  the  law? 
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Mr.  Ellsberg.  I  distinguish  in  the  way  I  described.  I  do  not  think 
that  I  should  be  judged  nor  the  Nation  be  judged  either,  as  being  above 
the  law  or  as  being  judged  only  Ijy  their  good  intentions. 

I  think  most  bad  acts  are  done  in  the  world  with  intentions  seen  as 
pure  to  the  person  doing  it. 

I  describe  instead  the  kinds  of  actions  that  were  involved  and  objec- 
tive assessment  by  a  jury,  and  I  think  that  v.ould  be  most  appropriate 
in  the  current  eA'ents  as  it  was  in  mine  of  the  judgments  invohed,  an 
objective  assessment  of  the  alternatives. 

In  short,  Senator,  let  me  say,  it  is  not  in  the  last  2  years  that  I  have 
had  any  fantas}' of  being  beyond  the  laAv. 

On  the  contrary,  I  have  spent  2  years  in  and  out  of  court,  without 
complaint  as  to  the  right  of  the  executive  branch  to  challenge  my  ac- 
tions and  to  see  that  they  are  tested  by  a  judge  and  a  jury  of  American 
citizens;  as  they  have  been  until  the  criminal  behavior  of  the  Govern- 
ment brought  the  proceedings  to  a  halt.  Without  any  complaint  on  the 
principle  of  doing  that.  I  was  happy  to  have  those  actions  judged. 

I  have  been  subject  to  the  law  for  those  2  years.  And  I  now  believe 
that  the  people,  not  only  who  are  caught  in  the  Watergate,  but  the 
people  Avho  ordered  them,  knew  of  their  existence  and  their  actions  and 
concealed  all  of  that  from  the  American  public,  must,  like  myself,  and 
I  include  in  this,  the  President.  Mr.  Nixon,  must  be  presumed  innocent 
until  proven  giiilty  in  a  court  of  law. 

And  I  believe  it  w'ill  be  for  the  good  of  the  country  if  all  of  them 
have  their  day  in  court,  have  their  opportunity  to  testify  under  oath 
as  I  am  now  doing  before  the  Senate,  and  ultimately  before  a  court 
stenographer,  and  that  the  truth  is  arrived  at  in  that  fashion  one  way 
or  another. 

Senator  Thurmond.  Now,  on  what  basis  was  j^our  case  discontinued 
in  California  ? 

Mr.  Ellsberg.  On  the  basis  of  a  long,  really  2-year  pattern  of  pro- 
secutorial miscoiiduct  which  proved  to  be  executive  branch  misconduct 
involving  nearly  every  national  security  department,  not  just  Jus- 
tice but  the  CIA,  which  is  not  a  department,  of  course,  the  Defense  De- 
partment, to  some  extent,  the  State  Department,  and  certainly  the 
White  House. 

In  every  step  of  the  prosecution  it  had  been  carried  on  by  illegal 
means  and  denied  fundamental  rights  of  myself  and  my  codefendant. 
Anthony  Russo,  in  a  way,  indeed,  I  have  been  saying,  that  suggested 
motives  that  had  nothing  to  do  with  law  enforcement  but  strictly 
political  motives. 

The  judge  did  not  make  that  inference.  He  merely  observed  that  the 
Government  by  its  actions  had  acted  illegally  and  acted  in  a  way  to 
totall}'  destroy  the  rights  of  the  defendants  and  it  had  to  be  brouglit 
to  an  end. 

Judge  Matthew  Byrne  found  executive  government  guilty  of  the 
three  counts  in  my  own  indictment,  guilty  of  conspiracy,  burglary, 
and  espionage. 

Senator  Thuriviond.  You  mean  the  prosecution,  don't  you;  not  j^ou  ? 

^Ir.  Ellsberg.  Yes. 

Senator  Thurmond.  Therefore,  your  guilt  has  not  been  determined, 
has  it? 
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Mr.  Ellsbekg.  On  the  contrary,  I  have  been  subject  to  questioning 
by  ii  2-year  process  by  the  executive  branch. 

Tliat  is  now  terminated.  The  trial  is  not  merely  declared  a  mis- 
trial. The  charges  were  dismissed. 

1  am  no  more  subject  to  charges  of  wrongdoing  legall}'  than  you 
are  at  this  moment,  Senator  Thurmond. 

Senator  Thijrmoxd.  On  the  other  hand,  though,  your  guilt  has  not 
yet  been  determined,  on  the  cause  or  tlic  method  of  the  operation 
of  the  prosecution,  the  judge  threw  the  case  out;  is  that  a  fair 
statement? 

Mr.  Ellsberg.  I  am  sure  I  have  been  iruiltv  of  things  of  mv  life 

Senator  Thurmoxd.  I  understand  my  tmie  is  up.  I  will  come  back  to 
you  in  a  few  minutes. 

Mr.  P2llsberg.  I  will  be  delighted,  Senator. 

Senator  Muskie.  Dr.  Ellsberg,  as  1  understand,  you  and  I  and 
Senator  Thurmond  are  all  innocent  until  proven  guilty,  I  assume. 

Senator  Kennedy. 

Mr.  Ellsberg.  We  know  otherwise. 

Senator  Kennedy.  I  yield. 

Senator  Muskie.  Senator  Chiles  has  been  here  all  morning. 

Senator  Chiles.  Doctor,  you  did  in  j'our  statement  in  answer  to 
questions  recognize  there  is  a  need  for  secrecy  in  Government. 

I  think  you  gave  us  tlie  premise  that  you  felt  much  of  the  present 
problem  arose  from  World  War  II  in  tlie  Manhattan  Project  at  the 
time  we  were  trying  to  carr}^  on  a  battle  with  Hitler  and  the  Japanese 
at  that  time,  who  were  our  common  enemies. 

Of  course,  this  is  the  grave  problem  in  democracy,  how  we  follow 
our  Constitution  in  Article  I,  and  at  the  same  time  how  we  can  try 
to  protect  oureelves  from  closed  societies  that  don't  have  the  same 
articles  that  we  do. 

As  I  understand,  you  think  we  need  a  law  that  would  set  up  how 
secrecy  would  be  handled  ? 

Mr.  Ellsberg.  In  the  expectation  of  cutting  it  back  very  greatly 
and  monitoring  it. 

Senator  Chiles.  ^\liat  role  should  the  courts  play  in  regard  to 
secrecy  ? 

Mr.  Ellsberg.  I  think  that  not  only  Congress,  along  with  the  execu- 
tive and  very  importantly  the  press  must  monitor  this  process. 

1  )Ut  1  would  say  that  the  exi)e('tatioii  or  provision  for  judicial  review 
must  be  written  ijito  the  law.  There  have  been  a  number  of  cases  in 
which  the  (juestion  of  classification  lias  arisen  in  court,  and  to  my 
undci'standing  all  cases  ])i'ior  to  ours — there  might  be  a  few  cases  I 
am  unawai'e  of^the  judge  has  taken  the  position,  "I  am  in  no  position 
to  jiulge  this  despite  tlie  claims  of  the  defendants.'' 

Til  is  has  ])rejudiced  a  number  of  cases  against  defejidants. 
I  believe  that  even  the  administration  of  the  Freedom  of  Informa- 
tion Act  to  some  extent  runs  across  this. 

It  simply  excludes  from  the  provisions  of  the  Freedom  of  Informa- 
tion Act  the  provision  of  secrecy.  It  is  an  enormous  gap  and  should 
be  closed,  but  it  has  also  had  the  effect  on  courts  of  a  judgment  by 
Congress  that  the  courts  should  not  address  this  question,  the  Congress 
should  not — where  I  believe  the  original  intent  was  they  did  not  choose 
to  do  it  in  that  particular  act. 
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I  think  they  should  make  it  very  clear  to  the  court  that  there  is 
a  statutory  basis  for  the  chiim  that  certain  information  should  be 
released  if  it  is  improperly  classified. 

Senator  Chiles.  You  are  also  talkinir  on  the  multiplicity  of  classi- 
fications themselves,  which  have  heretofore  not  been  revealed  even  in 
the  classifications  above  top  secret. 

There  is  a  need,  is  there  not,  to  have  some  information  declassifi.ed 
on  some  sort  of  a  need-to-know  basis  rather  than  just  general  broad 
classifications? 

Mr.  Ellsberg.  Yes;  but  if  I  may  repeat,  I  would  be  suspicious  in 
the  extreme  to  the  point  of  total  intolerance  of  the  claim  that  there 
is  information  that  cannot  be  reveaied  to  any  ^Member  of  Congress; 
in  other  words,  the  line  cannot  be  drawn  between  the  AVliite  House 
and  the  Congress  safely. 

I  think  Watergate  shows  us  this;  it  is  really  the  same  phenomenon, 
siiows  us  in  a  way  that  citizens  and  Congressmen  can  recognize  because 
it  is  in  the  domestic  sphere. 

The  need  is  the  same  when  tliey  are  not  Americans.  The  victims 
are  always  the  democratic  system  and  American  lives. 

So  I  am  saying — for  example,  a  sample  law  that  I  discussed  would 
be  a  very  simple  one :  that  it  cannot  be  a  criminal  offense,  cannot  be 
a  sul:)iect  of  prosecution,  to  give  information  to  a  Member  of  Congress. 

Addressing  Senator  Thurmond's  question,  I  believe  that  no  one 
should  be  prosecuted — prosecuted  now  for  lianding  in  a  sealed  en- 
velope. Senator  Thurmond,  anything  in  the  way  of  information.  That 
doesn't  mean  that  his  jol)  has  to  be  secure,  a  clearance  has  to  be  secure. 

Those  are  administrative  penalties  that  are  more  than  effective; 
that  have  been  dangerously  effective  in  keeping  secrets  from  us. 

It  does  mean,  though,  that  prosecution  should  not  add  to  that 
deterrent. 

Senator  Chiles.  You  would  not  argue  that  the  First  Amendment 
protects  your  job  against  administrative  action  ? 

Mr.  Ellsberg.  It  is  hard  to  say  that. 

Certainly  in  a  corporation.  Congress  should  not  be  making  rules 
about  that. 

The  Rand  Corp.  had  every  right  to  fire  me,  and,  in  effect,  did. 

Certainly,  there  was  no  complaint  by  me.  But  the  executive  branch 
of  the  Government,  you  raise  another  question  now ;  should  Congress 
tolerate  this  system  even  as  an  administrative  system  ? 

I  think  that  judgment  has  to  be  made  by  looking  at  the  effects 
of  doing  so  and  the  nature  of  the  executive  branch. 

As  I  said,  I  think  that  that  secrecy  so  corrupts  our  officials,  only 
one  of  whom  in  the  executive  branch  has  ever  been  elected — so  cor- 
rupts them  so  dangerously,  it  leads  almost  inevitably  to  such  abuse 
that  I  think  that,  even  as  an  administrative  system,  Congress  should 
take  a  strong  concern  in  this  and  cut  back  those  rules;  should  insist, 
for  example,  that  there  be  appeal  within  the  executive  branch,  if  there 
is  not  now,  should  insist  that  someone  should  not  be  fired  if  he  takes 
the  burden  of  the  risk  by  himself  like  Ernest  Fitzgerald,  and  reveals 
something  to  Congress  that  would  embarrass  his  bosses. 

In  other  words,  even  as  an  administrative  system,  I  believe  it  threat- 
ens our  Constitution  as  the  system  is  now  run. 
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An  administrative  system  would  be  possible,  I  believe,  that  could 
exist  with  democracv,  but  to  do  that,  vou  can't  leave  it  to  the  execu- 
tive  branch  to  define  it  for  you. 

"\Miatever  they  tell  you  about  it,  Congress  must  investigate  it,  make 
law\s  for  that  administrative  system,  and  keep  it  in  constant  check. 

Senator  Chiles.  Why  were  the  Pentagon  Papers  stored  at  the  Kand 
Corp.  ? 

Mr.  Ellsberg.  Well,  they  were  stored  in  various  places,  you  know. 

When  the  copies  were  completed,  thei'e  were  about  15  copies,  my 
current  memoiy  is  12  of  them  went  to  prixate  individuals,  former  of- 
ficials, Mr.  McXamara,  Clillbrd  Warnke.  Katzenbach,  William  Bundy, 
and  so  forth. 

Senator  Chiles.  Why  did  they  go  to  these  individuals? 

Ml'.  Ellsbeijg.  13ecause  it  was  i-egarded  as  just  a  history  and  one 
which  covered  events  in  which  they  had  taken  part. 

There  was  a  practice — we  weren't  able  to  identify  much  about  this  at 
the  trial,  but  Moorhead  has  heard  a  lot  about  this,  of  course. 

Senator  Chiles.  AVhat  requirements  would  there  be  about  how  they 
would  store  those  papers,  top  secret  ? 

Mr.  Ellsberg.  This  letter  was  sent  out  from  the  Defense  Depart- 
ment under  Mr.  Buzhardt  and  Mr.  Laird,  of  course. 

Xo  restrictions  were  placed  on  whei-e  tliey  would  store  them,  no 
restrictions  on  where  they  would  put  them.  '■.    •     ■     .  -  • 

Senator  Chiles.  Weren't  there  general  restrictions  on  all  top  secret 
information  ? 

]\Ir.  Ellsberg.  According  to  Mr.  Florence,  for  all  practical  purposes, 
and  even  spirit,  those  documents  had  been  declassified  when  they  were 
sent  out  to  a  dozen  individuals. 

In  other  words,  they  should  have  been  declassified,  obviously. 

Senator  Chiles.  Do  you  know  whether  the  documents  that  were 
sent  to  them  were  stamped  "Top  Secret"  ? 

Mr.  Ellsberg.  They  were  stamped  "Top  Secret,"  because  a  document 
stamped  top  secret  almost  never  gets  stamped  another  Avay,  even  when 
they  are  25  years  old. 

Senator  Chiles.  Do  you  know  whether  they  had  to  respect  the  docu- 
ments and  sign  some  receipt  as  to  how  they  w^ould  handle  the 
documents  ? 

]Vlr.  Ellsberg.  My  best  understanding  is  there  were  receipts  for  pos- 
session of  the  physical  docinnent,  but  they  did  not  sign  any  commitment 
whatever  as  to  what  they  would  do  Avith  them. 

I  could  only  say  Avhat  we  did  learn  in  the  last  2  weeks  that  bears 
greatly  on  this  question  of  why  the  prosecution. 

We  were  given  them  a  year  late,  a  year  after  court  order  has  asked 
for  FBI  reports  on  Rand  officials,  interviews  of  Rand  officials :  material 
that  we  were  entitled  to  by  the  prosecution. 

We  got  this  in  the  course  of  cross-examination  of  the  president  of 
the  Rand  Corp.,  so  late  we  couldn't  really  affect  our  cross-examination. 

What  we  found  out  was  quite  stai-tling,  namely,  the  FBI  agents  had 
come  to  the  Rand  Corp.  in  late  April,  April  27  of  1970,  to  the  security 
officer. 

They  told  them  they  had  reports  and  which  evidently  were  correct, 
that  I  had  copied  top  secret  documents,  and  had  given  them  to  Senator 
Fulbright  and  Senator  Goodell. 
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I  had  not  given  tliem  to  Senator  Goodell,  only  to  Senator  Fulbright, 
but  quite  accurate  information. 

They  said  that  from  Rand. 

Next  they  saw  the  president  of  Eand  a  couple  of  weeks  later,  or  about 
a  month  later,  and  discussed  this  with  him. 

Now,  we  became  aware  in  the  mid-trial  that  the  FBI  had  known 
about  this. 

We  didn't  know  precisely  what  they  had  done.  Eemember,  this  is 
more  than  a  year  before  tlie  Pentagon  Papers  came  out  in  the  news- 
papers, more  than  a  year  the  FBI  had  these  reports. 

I  left  Eand  as  a  full-time  employee  April  15,  before  the  FBI  came, 
but  I  stayed  on  as  a  full-time  consultant  until  September  30,  about 
4  months. 

During  that  time.  I  had  my  top  secret  clearance,  I  had  a  to})  secret 
safe,  I  continued  to  check  out  top  secret  documents. 

As  we  gradually,  as  I  say,  became  aware  that  tlie  FBI  had  this 
interest,  it  became  very  interesting  how  this  happened,  and  the  answer 
was  in  one  of  the  FBI  interviews. 

It  was  the  judgment  of  tlie  officials  of  Eand,  not  contested  by  the 
FBI,  that  the  interests  of  national  security  were  consistent  or  not  in- 
consistent with  my  contiinied  access. 

Now,  to  be  fair,  that  was  in  the  assumption  that  the  FBI  would 
pursue  the  prosecution  proljably  in  some  way. 

But  the  question  was,  as  they  pursued  it,  is  it  dangerous  that  I  con- 
tinue to  have  top  secret  documents  as  I  did  on  the  study  ? 

The  judgment  they  ariived  at  was  it  Avas  not.  and,  as  I  saA.  I  did 
continue  to  take  them  out.  And  the  reasons  they  gave  to  the  FBI  were 
these :  \: .ji) , 

First,  a  lot  of  it  was  in  my  head,  which  Avas  true. 

Second,  however,  these  were  histories :  correct. 

Third,  and  a  very  intei-esting  one  in  terms,  I  believe,  of  the  question 
of  Senator  Thurmond  earlier,  third,  since  they  had  gone  to  the  Senate, 
at  most  an  impropriety  had  occurred,  not  espionage,  even  though  I  had 
had  to  have  the  help  of  others  who  didn't  have  clearances  to  help  me 
copv  them  and  physically  get  to  the  Senate. 

The  judgment  was  made  by  the  president  of  Eand  to  the  FBI.  Sen- 
ator Fulbright  could  obviously  have  gotten  this  information,  liad  he 
asked  for  it,  and  therefore,  nothing  too  serious  has  happened  if  he  has 
been  given  it. 

This  didn't  mean  that  I  had  done  notliing  wrong,  but  notliing  so 
urgent  that  would  require  me  to  be  cut  off  access  or  to  be  informed, 
and  I  wasn't.  It  was  a  statemeiit. 

Senator  Fulbright  asked  formally  from  Secretary  Laird  tlie  first 
working  day  after  I  spoke  to  him  in  the  fall  of  106D,  a  year  earlier. 

He  asked  for  those  studies  by  name,  title,  date. 

The  answer  he  got  back  in  writing  from  Secretary  Laird  didn't 
even  mention  executive  privilege,  and  certainly  didn't  mention  classi- 
fication since  Senator  Fulbr-iglit  is  cleared. 

It  said,  "It  would  not  be  in  the  intei-est  of  tlie  country  for  me  to  give 
you  this  information,"'  the  information  which  now  can  be  read  by  any- 
body in  court. 

-     Senator  Fulbright  asked  four  times  in  writing  for  that  study  from 
the  Secretai-y.  It  was  denied  each  time,  never  with  executive  privilege 
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even  bein<i;  formally  invoked,  thus  I  would  say.  confirmino-  my  judg- 
ment, that  the  only  way  the  Senator  would  get  that  information  was 
for  me  to  copy  it  and  give  it  to  him. 

Senator  Chiles.  That  is  all. 

Senator  Muskie.  Senator  Kennedy. 

Senator  ICexnedy.  Mr.  Chairman,  I  want  to  welcome  Mi-.  Ellsberg 
here.  I  regret  I  was  not  here  for  his  opening  statement,  but  I  look 
forward  to  reviewing  it. 

Mr.  Ellsberg.  you  surely  know  that  the  Senate,  and  most  particu- 
larly the  Judiciary  Committee,  is  considering  tlie  process  surrounding 
the  investigating  and  prosecuting  of  the  broad  conspiracy  that  you 
have  referred  to. 

Have  you  been  able  to  be  ol^jective  at  all  about  the  current  state 
of  the  Justice  Dei)artnient  ?  To  what  extent  can  we  rely  on  the  Justice 
Department,  based  upon  your  own  experience  and  observations  of 
the  period  of  the  last  couple  of  years  ? 

^Ir.  Ellsberg.  Well,  in  the  last  couple  of  years,  my  contact  with 
the  Justice  Department  was  primarilv  at  a  very  low  level.  The  assist- 
ant U.S.  attorney — it  was  very  evident  as  we  went  on  that  Mr.  Xisson 
withheld  testimony,  withheld  witnesses'— Samuel  Adams  of  the  CIA 
had  boon  put  on  great  pressure  of  being  fired  }:)ecause  he  testified  under 
oath  most  recently  in  our  trial ;  probably  will  have  to  leave  the  Agency 
shortly,  but  he  kept  the  existence  of  Mr.  Adams  from  us.  withheld 
certain  documents  proving  our  innocence,  and  wiretap  data  going- 
back  years. 

We  wore  not  able  to  judge  whether  that  was  just  the  prosecutor  or 
represented  higher  authority,  although  it  became  evident  such  people 
as  Mr.  Buzhardt  became  equally  culpable  in  concealing  some  of  this 
evidence,  when  INIr.  Buzhardt  was  put  under  oath  and  I  am  afraid 
tlid  not  take  that  responsibility  seriously  in  court. 

Senator  Kenxedy.  Am  I  correct,  he  is  the  one  that  has  just  been 
sent  over  to  the  White  House  ? 

Mr.  Ellsberg.  You  are  correct. 

Senator  Kekxedy.  Would  you  tell  a  little  bit  more  about  his  in- 
volvement? 

Afr.  P'llberg.  As  General  Council  for  the  Defense  Department  to 
provide  opinion  to  the  prosecution  and  on  the  issue  of  whether  the 
national  defense  had  been  harmed  by  the  release  of  these  papers. 

This  was,  of  course,  an  essential  legal  i&^ue  in  this  case,  and  not 
one  to  be  decided  by  you  or  me  or  any  other  individual. 

It  was  a  matter  of  judgment.  Under  Buzhardt  and  Buzhardt's 
<lo[)uty.  Colonel  Miller  and  Mr.  Gorhardt  wei'o  told — a  panel  was 
couA-ened  and  set  to  work  on  this. 

This  was  done  quite  fast  because  several  of  them  had  worked  over 
the  Pentagon  Papers  before.  They  provided  reports.  Those  reports 
we  ultimately  learned  said — and  in  Colonel  Miller's  case  in  the  Office 
of  Security  Review — none  of  the  volumes  presented  to  him  could  have 
hnnnod  the  national  defense. 

In  the  case  of  Mr.  Gerhardt's  report  in  Buzhardt's  office,  he  could 
not  conclude  that  with  regard  to  all  20  exhibits,  only  13  of  them.  But 
the  fact  that,  in  writing,  the  Justice  Department  had  been  supplied, 
a  venr  earlier  than  wo  demanded,  written  o})inions  that  13  of  the 
volumes  and  in  another  case  a  larger  number  could  not  have  harmed 
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the  national  defense,  that  was  wrongfully  withheld  from  us  despite 
court  orders. 

Mr.  Buzhardt  was  part  of  that.  "VVe  had  sworn  testimony  that  a  wit- 
ness had  been  told  by  his  superiors  as  follows : 

Mr.  Buzhardt — that  person's  superior,  Mr.  Buzhardt — has  said  : 
Get  those  reports  out  of  the  files  as  if  they  never  existed. 

I  have  a  feeling  that  Mr.  Buzhardt 

Senator  Kexxedy.  Where  is  Mr.  Buzhardt  now  ? 

Mr.  Ellsberg.  He  is  in  the  White  House  looking  into  the  Watergate 
conspiracy. 

Senator  Kennedy.  Do  you  find  that  troublesome  at  all  ? 

Mr.  Ellsberg.  I  feel  that  I  can  understand  why  he  was  selected  for 
the  job. 

In  fact,  if  the  President  had  asked  me,  I  would  have  had  to  recom- 
mend him. 

But  you  ask  about  the  Justice  Department  in  general.  Let  me  make 
one  more  observation  I  learned  as  a  defendant  that  was  very  startling 
to  me. 

The  second  time  that  another  Defense  Department  employee  gave 
sworn  testimony  contradicting  highly  credible  testimony  on  the 
stand — as  far  as  we  could  tell,  lying — I  turned  to  my  lawyer  at  tlie 
defense  table  and  said — the  judge  had  told  this  Defense  Department 
employee,  the  judge  said,  "You  are  reminded,  you  are  still  under 
oath." — I  turned  to  my  lawyer  and  said,  "That  isn't  the  issue.  The  issue 
is :  Does  he  understand  what  that  means  ?" 

And  my  lawyer  said  quickly,  "He  knows  that  he  will  not  be  prose- 
cuted whatever  he  says;  that  he  is  a  Government  witness." 

At  that  time,  as  an  American  citizen,  I  became  aware  of  a  quite 
mmerving  discovery  that  prosecutors,  prosecutors  who  work  for  tlie 
Justice  Department  are  required  to  get  an  indictment,  or  are  neces- 
sary; and  to  be  tried  for  perjury  you  have  to  anger  or  in  some  way 
cross  a  prosecutor ;  and  they  all  work  for  the  President. 

This  is  what  we  are  encountering  in  Watergate,  because  the  lines 
go  to  the  "Wliite  House. 

I  can  say  to  you  finally,  as  a  matter  of  fact,  the  sworn  testimony 
given  to  this  court  by  White  House  officials,  including  Mr.  Ehrlich- 
man,  ]\Ir.  Hunt,  Mr.  Krogh,  former  officials,  contain  on  their  face 
great  discrepancies,  great  inconsistencies  by  everything  else  known  to 
us  now,  contained  inaccuracies  or  lying. 

Now,  whether  they  knew  they  were  lying  is  not  a  frivolous  question. 
It  is  now  the  Senate  investigation.  Now  ]n\t  these  people  under  oath 
and  explore  the  inconsistencies  including  the  statement  that  there  was 
no  knowledge  by  anyone  that  there  was  wiretapping,  that  is  including 
Mr.  Ehrlichman,  who  had  in  his  own  safe,  knowledge  in  his  own  safe. 

He  chose  not  to  reveal  that.  He  faced  the  same  decision,  Senator 
Thurmond,  if  I  may  say,  the  same  decision  that  I  had  with  respect  to 
material  in  my  safe,  evidence  of  misconduct. 

Senator  Thurmond.  Who  are  you  talking  about  now  ? 

Mr.  Ellsberg.  Mr.  Ehrlichman.  He  liad  in  his  safe  the  wire-tap  logs 
which,  in  obstruction  of  justice,  had  been  kept  from  the  Justice  De- 
partment, and  were  of  questionable  legality  even  in  the  beginning. 

He  had  the  same  problem,  loyalty  to  a  boss,  executive  regulations 
.ind  classification,  because  those  were  covered  by  classification. 
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He  faced  as  I  did  the  qiiostion :  Is  loyalty  to  a  boss  higher  or  not 
thnn  loyalty  to  the  constitutional  process  of  justice  or  politics  in 
this  country? 

I  made  one  decision  on  that.  Mr.  Ehrlicliman  made  a  different  one. 

Each  of  us,  to  obey  the  reo;ulations,  had  only  two  things  we  could 
do :  the  regulations  now,  not  the  laws. 

"We  could  keep  our  mouths  shut :  or  we  could  give  the  information 
to  the  appropriate  executive  official,  the  Attorney  General,  Mr. 
Mitchell,  in  my  case. 

I  j)ut  it  to  you  as  legislators  that  that  is  not  an  adequate  set  of  alter- 
natives for  an  official  in  that  position  to  face  for  the  protection  of  our 
democracy. 

Ivight  now,  like  it  or  not,  Senator  Thurmond,  you  and  your  col- 
leagues rely  for  crucial  information  upon  the  conscience  of  executive 
officials  who  are  willing  to  give  their  jobs  and  careers  to  give  you  the 
information  you  need  to  legislate. 

"We  need  not  thank  them  for  it.  That  is  their  problem  and  their 
challenge,  but  that  is  where  we  are  now. 

The  challenge  to  you  is  to  change  that  situation  where  the  Govern- 
ment is  lietter  protected  and  where  our  rights  by  the  people  are  pro- 
tected and  my  rights  as  a  defendant  do  not  depend  entirely  on  Mr. 
Tvuckelshaus'  arm  wrestling  with  Secret  Service  people  over  informa- 
tion that  I  have  the  right  to  have. 

If  it  is  going  to  be  a  trial  by  ordeal,  I  would  rather  do  it  myself. 

Senator  Kennedy.  The  point  that  you  mentioned  earlier  about  the 
I)rospcutors  prosecuting  those  who  may  be  involved  in  this  whole  con- 
spiracy  points  out  tlie  tremendous  responsibility  as  well  foi-  the  Senate 
as  it  sets  out  to  define  the  relationship  between  an  independent  prose- 
cutor and  tlie  Attorney  Genei-al. 

I  think  you  have  outlined  here  in  your  response  the  need  for  that  as 
applied  certainly  in  your  particular  case. 

"\Ve  have  often  heard  that  the  general  public  does  not  really  care  a 
gr(>at  deal  about  the  Pentagnn  l^apei's  or  about  the  "Watergate  case. 

I  noticed  in  the  newspaper  the  other  evening  that  you  had  a  chance 
to  talk  with  tlie  jurors  who  sat  on  your  case. 

Could  you  give  us  any  impi'essions  you  gathered  from  them  about 
tlu'ir  sensitivity  to  these  issues? 

Mr.  Ellsberg.  We  sjioke  to  only  a  few  of  the  jurors — no,  I  am  sorry, 
we  spoke  to  a  majority  of  the  jurors,  but  not  to  all  of  them. 

Of  course,  in  a  couple  of  days  they  came  to  a  party.  "We  have  heard 
taped  interviews  of  some  of  the  others. 

Three  things:  As  I  mentioned  earlier,  befor'e  you  were  able  to  come, 
I  was  very  impressed  with  their  astuteness  and  shrewdness,  and  I  was 
not  surprised,  by  theii-  filtering  truth  from  fantasy  as  they  heard  it 
on  the  witness  stand. 

All  the  cases  known  to  us  as  involving  untruthful  statements,  I 
would  say  they  spotted  them  faster  than  we  did. 

That  is  reassuring  in  the  jury  process. 

On  the  qnestion  of  the  issues,  it  was  very  gi-atifving  to  me  to  learn 
that  the  minds  of  some  of  them  had  been  changed  very  sharply  in  the 
course  of  the  case. 

I  think  like  most  Americans,  they  started  the  case  assuming  that 
Antliony  Eusso  and  myself  had  broken  the  law. 
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As  I  say,  I  started  with  that  assumption  myself.  So  they  assumed 
in  eti'ect,  like  it  or  not.  that  we  weie  guilty  before  we  started. 

Xot  only  did  they  learn  better  about  the  law,  but  hearin,2:the  Penta- 
gon Papers  changed  their  mind  politically,  very  significantly,  several 
of  them  told  us. 

That  is  reassuring  to  me.  I  have  obviously  acted  not  ordy  on  the  be- 
lief that  the  American  people  were  trustworthy  and  had  a  need  to 
know,  but  that  they  wanted  to  know  if  they  had  the  opportunity. 

This  jury  reassured  ]ne  on  that  problem. 

Senator  Kexxedy.  Just  a  final  couple  of  questions : 

As  I  understand  the  basis  for  tlie  classification,  Executive  Order 
11652,  section  I,  requires  protection  of  material  through  classification 
if  it  falls  in  one  of  three  categories  depending  on  degree  of  significance 
to  national  security. 

Xo  other  category'  should  be  used  to  identify  national  security  classi- 
fication unless  otherwise  expressly  provided  by  statute. 

Do  I  understand  that  you  testified  earlier  there  were  a  number  of 
categories,  approximately  12? 

Air.  Ellsberg.  No;  I  said  along  about  12  and  two  or  three  were  de- 
scribed as  need-to-know  lists  or  access  lists,  but  a  number  of  which  are 
quite  properly  described  as  fully  formal  clearances,  separate  back- 
ground agencies,  separate  investigations,  separate  couriers,  and  every- 
thing else. 

Senator  Muskie.  Would  the  Senator  yield  ? 

Senator  Kennedy.  Yes. 

Senatol'  Muskie.  Were  those  classifications  as  to  subjoct  or  broad 
areas  ? 

Mr.  Elesberg.  Some  are  subject.  You  have  heard  in  the  papere  just 
the  othei-  day  of  so-called  Comint  or  communications  intelligence. 

That  deals  with,  of  course,  the  output,  the  result,  as  a  former  offi- 
cial used  to  call  it.  of  opening  other  people's  mail  or  listening  to  elec- 
tronic communications. 

Other  categories  have  to  do  with  the  process  of  getting  information. 

We  have  been  hearing  about,  say.  bugs  versus  electronic  wiretap- 
ping, for  example.  There  is  a  very  topical  thing,  in  fact  that  you  might 
well  be  aware  of. 

I  take  it  for  granted,  without  having  had  the  clearance,  that  do- 
mestic wiretaps  are  covered  by  formal  clearance. 

You  recall  CREEP  had  the  word  Gemstone  on  it,  a  word  I  never 
heard,  but  that  has  the  ring  of  a  code  that  would  identify  information 
received  from  a  particular  source. 

I  would  guess,  then,  these  clearances  are  quite  formally  held  by  a 
number  of  people,  handled  by  special  messengers,  and  special  need  to 
know,  and  that  accounts  for  something  that  comes  back  to  the  Jus- 
tice Department,  ability  to  handle  that  information. 

An  official  in  the  Justice  Department  who  did  not  have  this  clear- 
ance— I  would  like  to  illustrate  this — an  official  who  was  not  cleaied 
for  Alpha  or  Gemstone  would  not  know  therefore,  if  he  w:xs  asked  by 
Judge  Bvnie  or  any  other  judge:  "Do  you  know  of  any  illegal  wire- 
tapping," he  could  truthfully  say  he  did  not. 

On  the  other  liand,  an  official  who  did  have  it,  having  been  a  party, 
would  deny  it. 

Xow,  vxhat  that  does  to  defendants :  We  must  have  received  assur- 
ances from  every  level  in  the  Justice  Department  that  I  had  not  been 
overheard. 
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They  wonldsay,^"AVe  find  no  record  of  it."  .  '    v 

The  judge  who  says,  '.'1  doirt  care  wliat  the  record  shows,  I  want 
tlie  facts."      '      ■■'[■'  ■■;■•:: 

They  liad  been  told  there  had  been  no  wiretapping,  Xow  we  find  17 
people — let's  say  lo  officials — were  overheard  and  their  logs  Avere 
there  in  Mr.  Ehrlichman's  safe. 

These  were  not  recorded  or  logged  in  the  Justice  Department. 

AVhat  logs  would  be  recorded  were  in  tlie  Justice  Department  and 
rno\'ed  to  the  White  House. 

Do  you  know  what  that  means  to  those  IT  people?  Had  any  one  of 
them  asked  for  wiretap  evidence,  they  would  have  been  told :  Xo  i-ecord 
occurred,  no  wiretapping,  no  log. 

That  involves  Mr.  Ehrlichman,  and  the  Xew  York  Times  said  today, 
Mr.  Xixon  had  asked  for  this  wiretapping  and  had  received  the  product 
of  it. 

The  Chief  Executive  was  direct!}^  involved  in  lies  to  a  Federal  judge 
repeatedly  on  the  existence  of  wiretaps  involving  the  defendant  in 
this  case. 

Senator  Kexkedy,  During  the  course  of  the  confirmation  hearings 
on  Mr.  Gray,  he  indicated  to  the  Judiciary  Committee  that  there  were 
no  taps  on  a  newsman  or  any  staff  ])ersonnel.  He  said  that  in  res])onse 
to  a  particular  question  asked  him;  your  comments  on  this  particular 
area  are  most  interesting. 

Is  it  your  impression  that  those  super  classifications  are  legal  or 
illegal,  given  the  words  of  the  statute  ? 

Mr.  Ellsbkrg.  As  we  wei'e  discussing  earlier,  no  classification  has 
any  statutory  basis  whatever  witli  the  ])ossible  exception  of  classifica- 
tions that  relate  to  the  Atomic  Energy  Act,  classifications  usually 
known  as  restricted  data,  and  the  statute  dealing  with  communicatioiis 
intelligence  does  not  on  its  face  talk  about  classifications,  but  I  think 
classifications  in  that  case  could  be  fairly  said  to  be  derived  fi-om  the 
statute. 

However,  that  doesn't  apply  to  illegal  wiretapping. 

Senator  Kenxedy.  Just  finally,  as  I  understand,  did  you  sign  a  con- 
tract a})Out  observing  classifications  when  you  went  to  Rand  or  within 
the  Federal  Governments  ? 

Mr.  Ellsberg.  Both.  Contract  is  not  quite  the  right  word,  ])ut  a 
])romise  is  correct. 

Scu ator  Kennedy.  Have  you  copies  of  those  agreements  ? 

Mr.  Etj,srero.  I  could  easily  get  them  foi-  you. 

Senator  Kennedy.  Could  I  ask,  Mr.  Chairman,  that  they  be 
included? 

Senator  Mtt.skie.  Yes. 

^^'itliout  objeetion.  they  will  l)e  included  in  the  record  and  received. 

[See  Appendix.  Volume  III  of  these  hearings,  Secrecy  in  Govern- 
ment, Part  2,  Security  Agreements.] 

Mr.  Ellsbero,  We  had  a  good  deal  of  discussion  and  INIr.  Floj-ence 
here  helped  v.-rite  a  number  of  those  promises  and  regulations,  a  great 
expert. 

Senator  Kennedy.  How  were  they  enforced  ? 

Mr.  Etj.sbero.  They  have  been  enforced  in  the  only  legal  way  they 
pould  be  enforced.  l)y  ndministrative  penalty:  by  roinovinof  the  safe 
from  your  rooms,  or  vou  have  to  go  to  a  top  secret  libi'ary  to  get  stuff 
if  you  leave  your  safe  drawer  open. 
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But  ultimately  by  filing  you  and  beyond  that  iby  losing  your 
clearance. 

To  lose  a  clearance  is  not  the  same  as  losing  a  job.  It  is  to  lose  a 
career. 

Every  job  I  have  held  in  my  professional  life,  and  I  include  3  years 
in  the  Marine  Corps,  every  job  required  a  clearance.  That  is  to  say  I 
was  well  aware  in  choosing  against  that  system  I  was  shutting  myself 
off  from  any  of  the  areas  I  had  been  employed  in  all  my  life. 
That  is  a  significant  deterrent  for  many  people. 
Senator  Kennedy.  Thank  you  very  mucl*!,  ^Iv.  Ellsberg. 
VeiT  helpful  comments  tliis  morning. 

Senator  Muskie.  Dr.  Ellsberg,  just  one  or  two  questions,  and  then 
I  will  yield  to  Senator  Thurmond  again. 

You  talked  about  the  restraints  that  protect  or  inliibit  people  from 
disclosing  classified  information  whicli  they  liold. 

In  legislation  sent  up  to  the  Hill  this  year,  the  administration 
has  proposed  now  assigning  criminal  penalties  to  violations  of 
classification. 

The  effect  would  be,  as  I  understand  it.  creating  statutory  penalties 
for  violation  of  a  classification  system  that  is  not  statutory  in  origin 
but  rather  Presidential  or  administrative.  "Wliat  is  your  reaction  ? 

Mr.  Ellsberg.  It  becomes  statutory  if  they  pass  that  legislation.  I 
have  already  said  that  I  think  even  the  administrative  penalties  keep 
far  too  many  secrets,  keep  secrets  that  have  killed — I  don't  mean  to  go 
through  the  statistics  again,  but  many  people,  Americans  and  Viet- 
namese, and  I  think  should  be  cut  back. 

But  to  add  criminal  prosecution  would  assure  you  and  your  col- 
leagues and  we,  the  public,  got  even  less  information. 

It  seems  evident  to  me  we  have  not  gotten  enough  in  the  past. 
There   is   something   I   should   bring   to   your   attention   in   that 
connection : 

As  I  say,  earlier  administrations  wanted  to  prosecute.  They  were  told 
hy  their  General  Counsels  what  Mr.  Buzhardt.  I  guess,  did  not  tell 
Mr.  Nixon,  that  they  couldn't  do  that  because  there  was  no  law,  and 
any  such  law  would  be  unconstitutional. 
Why,  then,  did  they  go  ahead  with  this  ? 

As  I  haA^e  suggested,  mainly  for  })olitical  reasons,  because  as  tlie 
prosecution  came  out,  it  could  serve  to  blacken  one  or  the  other  op- 
position candidate,  because  as  I  gave  the  impression,  it  was  only  you 
and/or  the  other,  but  they  also  wanted  to  win  the  case. 

Earlier  counsel  had  told  them  the  Supreme  Court  would  overthrow 
any  such  verdict;  it  was  clearly  unconstitutional. 

I  have  to  say  the  current  Supreme  Court  might  not  know  it  was  un- 
constitutional, and  let  it  stand,  and  thus  our  Bill  of  Rights  would  have 
changed. 

Senator  Mtjskie.  You  were  tried  under  the  espionage  statutes  ? 
Mr.  Ellsbero.  And  the  conspiracy  and  theft. 

Senator  Mtjskie.  The  espionage  statute  seems  to  require  that  the 
Government  prove  an  individual  disclosed  material  improDerly  with 
intent  to  damage  the  security  of  tlie  United  States  or  to  aid  a  foreign 
power :  now  is  that  test  of  intent  to  harm  a  frood  one  ? 

Mr.  Ellsberg.  It  is  a  good  one  and  unfortimately  is  not  quite  true 
as  we  now  know,  as  it  applies  to  every  part  oi  the' Espionage  Act. 
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I  believe  the  act  slioiild  be  chan*^ed  by  you  and  the  House,  tlie 
Senate  in  general,  slioiild  be  changed  in  certain  respects.  It  is  am- 
biguous in  certain  respects. 

It  seems  to  be  the  clear  intent  of  Congress  in  passmg  this  legisla- 
tion, either  to  reciuire  the  intent  to  harm  the  United  States  or  aid  a 
foreign  power  or  the  reason  to  believe  this  could  happen,  and  this 
does  occur  repeatedly  in  the  stat  ute. 

However,  it  does  not  occur  in  connection  with  documents.  It  con- 
cerns information.  But  it  doesn't  occur  in  respect  to  documents. 

I  believe  that  is  a  hole  in  the  law  which  is  now  noticed  by  the 
administration,  and  the  same  intent  should  be  attached  to  documents 
as  well,  to  make  it  apply  to  espionage.  The  act  has  been  used  many 
times,  but  only  against  espionage. 

The  first  times  the  act  was  used  witliout  espionage — only  with 
violating  this  provision  of  the  espionage  statute — related  to  docu- 
ments, because  of  that  absence,  "reason  to  believe." 

We  discovered  every  prior  indictment  even  involving  documents 
had  specified  reason  to  believe  or  intent,  national  interest  could  be 
harmed,  even  if  the  law  if  you  read  it  literally  did  not  require  that 
for  documents. 

The  reason  is  obvious;  otherwise  anv  judge  or  appellate  court 
would  have  found  the  law  unconstitutional. 

To  avert  that  challenge  they  put  that  in,  and  it  was  in  the  judge's 
instructions  to  the  jury  as  well. 

Oui-s  was  the  first  case  in  which  they  had  experimented  with  a 
prosecution  that  did  not  allege  that. 

Thus  if  I  may  return  to  vSenator  Thurmond's  question  now : 

As  the  law  stands,  I  could  not  say  to  you  that  I  definitely  violated 
no  law. 

In  terms  of  the  literal  letter  of  the  law,  I  could  reasonably,  as  the 
law  noAV  stands,  within  a  reasonable  range  of  interpretation  have 
been  found  guilty  because  of  this  lack  of  explicit  requirement  of 
intent. 

I  could  have  been  found  not  guilty  for  many  other  reasons.  They 
found  intent  not  an  element,  but  just  the  handling  of  documents; 
which  sliould  be  corrected. 

I  will  simimarize  my  understanding  of  the  law.  I  am  not  a  lawyer 
but  I  have  had  extensive  education  and  am  passing  it  on  very  quickly. 

My  understanding  is  this:  summarizing  on  the  espionage,  con- 
spiracy and  theft,  the  conspiracy  to  defraud  is  a  very  unusual  law 
to  be  used. 

I  noticed  Mr.  Mitchell  has  mentioned  it  against  me.  None  had  ever 
been  used  to  control  information  before,  ever.  They  had  never  tried  to 
do  til  at. 

Second,  the  prior  interpretation  of  the  law  was  clear.  The  prior  ap- 
plication of  the  law  was  clear.  By  prior  application  and  inter[)i-eta- 
tion,  my  acts  which  I  admitted  taking  as  acts  had  violated  no  law. 

However,  the  letter  of  the  law  permitted  a  new  interpretation.  For 
instance,  the  judge  could  not  only  have  held  that  information  can  be 
stolen  even  though  the  owner,  if  you  determine  who  the  owner  is, 
is  not  deprived  of  the  information,  which  is  the  usual  test  of  theft. 

They  could  have  done  it.  He  could  have  decided  that  giving  infor- 
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mation  from  one  branch  of  the  Government  to  another  is  theft,  even 
though  that  is  even  a  little  more  bizarre. 

He  could  have  decided  the  law  does  not  require  reason  to  believe 
or  intent  and  the  national  defense  has  been  harmed. 

If  he  had  done  that,  the  interpretation  and  application  of  the  law 
would  have  changed.  There  would  have  been  new  laws  where  they 
didn't  exist  before,  without  benefit  of  the  Congress.  And  the  act  that 
you  speak  of  woidd  be  mmecessary. 

The  administration  would  not  have  had  to  come  to  you.  They  would 
have  had  the  precedents  they  needed  of  newsmen  and  Congressmen, 
starting  with  Senator  Gravel;  he  could  definitely  be  charged  with 
the  same  thing  as  Anthony  Russo. 

So  the  law  could  have  been  changed.--.j-u  ;  -.i.j-.irrir;  -.  Ln- 

I  would  put  it  to  you  as  a  citizen,  you  should  change  it  by  changing 
the  language  of  statutes,  clarifying  the  theft  and  the  Espionage  Act 
and  cutting  back  on  the  classification  system. 

Senator  Muskie.  I  believe  that  there  is  that  connection  between 
your  case  and  these  legislative  recommendations  that  we  received  this 
year,  and  I  thought  it  was  useful  to  put  it  in  the  record. 

Senator  Thurmond. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman. 

Dr.  Ellsberg,  I  am  glad  you  admitted  that  there  was  a  la-w  and 
that  you  were  prosecuted  under  that  law,  section  793 ;  that  is  the  law 
you  are  charged  with  violating ;  isn't  it  ? 

Mr.  Ellsberg.  Yes,  sir. 

Senator  Thurmond.  Would  you  tell  us,  too,  are  you  familiar  with 
the  decision  handed  down  by  the  three- judge  court  in  the  New  York 
Times  case  where  it  was  held  that  the  President  had  authority  to  issue 
Executive  orders  on  national  security  classification? 

Mr.  Ellsberg.  Of  course  he  does.  You  have  not  heard  me  contradict 
that,  Senator. 

Senator  Thurjuond.  As  the  law,  either  a  statute  or  court  decision  ? 
They  are  both  laws ;  aren't  they  ? 

Mr.  Ellsberg.  The  answer  is  absolutely  not.  Senator  Thurmond. 

Senator  Thurmond.  You  are  wrong ;  aren't  you  ? 

Mr.  Ellsberg.  Senator  Thurmond,  I  am  astounded  that  you  are 
under  the  impression  that  the  President  of  the  United  States,  as  Chief 
Executive,  has  power  to  pass  criminal  statutes. 

You  are  honored  in  being  one  of  535  people  who  can  do  that.  The 
President  is  not  one  of  them. 

Not  by  bill  of  attainder  or  any  other  could  he  subject  a  person  to 
regulation,  or  because  he  doesn't  like  the  color  of  their  face. 

Senator  Thurmond.  Everybody  knows  the  President  can't  pass  the 
law. 

Mr.  Ellsberg.  Then  we  agree. 

Senator  Thurmond.  A  law  is  a  statute  or  court  decision,  either  one  is 
law ;  is  it  not  ? 

Mr.  Ellsberg.  Yes,  sir.  but 

Senator  Thurmond,  How  do  you  understand  the  decision  of  the 
three  judges  in  New  York,  which  stands  that  the  President  had  author- 
ity to  issue  Executive  orders  on  national  security  classification  ? 
.    Mr.  Ellsberg.  Municipal  authorities  have  full  authority  to  pass 
parking  regulations,  but  that  has  nothing  to  do  with  espionage. 
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Tlie  Espionage  Act  does  not  have  the  word,  classification,  in  it,  the 
parts  of  the  79o  statute  under  which  I  was  tried,  do  not  liave  the  word 
classified,  secret,  confidential,  let  alone  any  of  these  other  code  words 
that  are  too  high-flown  for  you  gentlemen  to  be  entrusted  with  by  the 
President  and  have  nothing  ro  do  with  espionage. 

The  etfect  of  my  being  tried  under  the  Espionage  Act  is  really  to 
exhibit  an  attitude  by  the  executive  branch  that  is  quite  fundamental 
and  is  what  I  was  describing  earlier:  That  the  public  is  for  practical 
purposes  the  enemy,  from  whom  information  is  to  be  withheld :  that 
gi\ing  information  from  the  Executive  to  the  Congress  is  something 
like  espionage  and  therefore  it  is  appropriate  to  use  counter-espionage 
tactics  against  that  flow  of  information  to  the  public,  and  for  that 
i-eason  we  bring  CIA  agents  honie  from  Cuba  to  use  their  arts  on  the 
American  citizens. 

,    Senator  Tultrmoxd.  You  were  tried  under  the  Espionage  Agent 
Law? 

]\[r.  Ellsberg.  Yes. 

Senator  Tmtji^moxd.  And  did  not  the  three-judge  court  hold  that  the 
President  had  authority  to  issue  Executive  orders  on  national  security 
classification  implied  from  the  espionage  statutes  and  these  are  the 
espionage  agent 

Mr.  Ellsberg.  Iso,  sir:  with  all  respect,  that  is  your  mistake. 

Senator  Thuemoxd.  How  is  that  ? 

]Mr.  Ellsberg.  With  all  respect,  if  I  must  say,  that  is  where  you  are 
mistaken. 

Senator  Thtrmond.  "Where  is  it  a  mistake  ? 

Mr.  Ellsberg.  The  mistake  is  the  authority  in  no  slight  degree 
refers  to  or  is  based  upon  any  statute  including  the  espionage  statute 
and  the  Supreme  Court  in  no  way  linked  the  two. 

Senator  Thurmond.  The  three-judge  court  implied  it  from  the 
espionage  statutes.  A  lot  of  times  statutes  don't  go  into  detail  and 
that  is  the  reason  you  go  to  court.  If  the  statutes  Avere  alwavs  clear 
and  there  is  no  question,  you  v.-ouldn't  be  in  court  very  many  times. 

It  is  construing  these  statutes.  The  three-judge  court  construed 
these  statutes  and  said  the  President  did  have  authority  to  issue 
Executive  orders  on  the  national  security  classification  implied  from 
the  espionage  statute ;  is  that  not  right  ? 

]Mr.  Ellsberg.  I  may  have  erred  in  what  case  you  are  talking  about. 
Would  you  remind  me  ? 

Which  level  of  appeal?  I  was  thinking  of  the  Supreme  Court.  I  am 
sorry.  I  may  have  been  mistaken. 

Which  court  decision  are  you  speaking  of? 

Senator  Thurmoxd.  Three  judges  say  that  in  the  opinion  in  Xew 
York • 

]\Ir.  Ellsberg.  In  Washington  or  Xew  York  or  the  Supreme  Court  ? 

Senator  Thurmoxd.  In  Xew  York,  three-judge  court  in  New  York. 

Mr.  Ellsberg.  I  apologize,  sir.  I  do  not  remember  the  details  of  their 
decision.  I  remember  the  Supreme  Court 

Senator  Thurmond.  I  wanted  to  bring  out  there  was  a  statute ;  tlie 
statute  has  been  construed  and  there  is  the  law. 

]Mr.  Ellsberg.  That  is  not  the  law,  sir,  and  should  not  be  and  I  hope 
you  will  not  make  it  so. 

[The  following  material  was  subsequently  supplied  for  the  record 
by  Senator  Thurmond:] 
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U.S.  Senate, 
Committee  on  A^eterans'  Abtairs, 

Washingion,  D.C.,  May  2//,  1973. 
Senator  Edmund  Muskie, 
Chairtnan, 

Subcommittee  on  Intergovernmental  Relations, 
U.S.  Senate 

Dear  Senator  Muskie:  At  the  May  IG,  1073,  hearings  on  governmental  seerec.v, 
I  queSitioned  Dr.  Daniel  Ellsberg  concerning  the  President's  authority  to  issue 
Executive  orders  on  the  classification  of  national  security  matters. 

The  testimony  shows  that  I  referred  to  a  three-judge  court  in  the  New  York 
Times  case  where  three  judges  expressed  the  view  that  the  President  had  author- 
ity to  issue  executive  orders  on  national  security  classification. 

I  should  have  said  that  three  justices  of  the  Supreme  Court,  in  their  dissent- 
ing and  concurring  opinions  in  New  York  Times  Co.  v.  United  States,  403  U.S. 
713  (1971),  express  the  view  that  the  President  does  have  the  authority  to 
classify  information.  Specifically,  I  speak  of  Justices  Marshall,  Stewart,  and 
White. 

Attached  is  a  memorandum  from  the  American  Law^  Division  of  the  Library  of 
Congress  Congressional  Research  Service  which  examines  this  matter  and  points 
out  that  various  statutes  afford  a  basis  to  justify  such  an  Executive  order.  I  will 
appreciate  your  inserting  this  analysis  and  letter  in  the  record  of  the  hearing. 

With  best  washes, 
Very  truly, 

Strom  Thurmond. 


The  Library  of  Congress, 
Congressional  Research  Service, 

Washington  D.C.,  April  25,  1972. 
From  :  American    Law  Division. 

Subject :    Executive   Orders   Classifying   Government   Documents   and   Related 
Matters. 

Reference  is  made  to  your  inquiry  of  April  24.  1972,  requesting  information  on 
the  above  subject.  Specifically,  you  ask  for  information  regarding  the  President's 
authority  to  issue  Executive  orders,  generally,  and.  in  particular,  his  authority  to 
establish  a  scheme  for  classifying  government  documents. 

Despite  vast  amounts  of  literature  on  the  subject,  the  courts  have  rarely  con- 
sidered the  limitations  of  Executive  power.  When  drawn  into  question,  the 
courts,  particularly  the  Supreme  Court,  not  infrequently  seize  one  of  "a  series  of 
rules  under  which  it  has  avoided  passing  upon  a  large  part  of  all  the  constitutional 
questions  pressed  upon  it  for  decision."  Brandeis,  J.,  in  Ashwander  v.  Tennessee 
Valley  Authority,  297  U.S.  288,  341,  .346  (19.36).  Avoidance  of  the  constitutional 
is<ue.  particularly,  in  clashes  between  the  departments  of  the  government,  is 
largely  prompted  by  the  realization  that  "[c]onstitutional  adjudications  are  apt 
by  exposing  differences  to  exacerbate  them."  Frankfurter,  J.,  in  Youngstown  Co. 
v.  Sawyer.  343  U.S.  579,  593,  595  (1952) . 

Youngstoivn  Co.  v.  Sawyer,  supra,  represents,  perhaps,  the  most  notable  in- 
stance of  a  decision  limiting  presidential  action.  In  that  case,  the  Court  held 
that  the  Executive  Branch  lacked  the  power  to  seize  the  nation's  steel  mills  in 
order  to  prevent  a  strike  which  assertedly  would  have  adverse  effects  upon  the 
conduct  of  the  Korean  war.  The  case  provoked  six  concurring  opinions  and  one 
dissenting  opinion.  Among  the  former  was  an  opinion  by  Mr.  Justice  Jackson 
which  pointed  out  that  the  President  has  varying  powers  depending  upon  the 
circumstances.  In  his  words : 

.  .  .  Presidential  powers  are  not  fixed  but  fluctuate,  depending  upon  their 
disjunction  or  conjunction  with  those  of  Congress.  We  may  well  begin  by  a  some- 
what over-simplified  grouping  of  practical  situations  in  which  a  President  may 
doubt,  or  others  may  challenge,  his  powers,  and  by  distinguishing  roughly  the 
legal  consequences  of  this  factor  of  relativity. 

1.  When  the  President  acts  pursuant  to  an  express  or  implied  authorization  of 
Congress,  his  authority  is  at  its  maximum,  for  it  includes  all  that  he  possesses 
in  his  own  right  plus  all  that  Congress  can  delegate.  In  these  circumstances,  and 
in  these  only,  may  he  be  said  (for  what  it  may  be  worth)  to  personify  the  fed- 
eral sovereignty.  If  his  act  is  held  unconstitutional  under  these  circumstances,  it 
usually  means  that  the  Federal  Government  as  an  undivided  whole  lacks  power. 
A  seizure  executed  by  the  President  pursuant  to  an  Act  of  Congress  would  be 
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supported  by  the  strongest  of  presumptions  :ind  the  widest  latitude  of  judicial 
interpretation,  and  the  burden  of  per.•^uasio^  would  rest  heavily  upon  any  who 
might  attack  it. 

'1.  When  the  President  acts  in  absence  of  either  a  congressional  grant  or  denial 
of  authority,  he  can  only  rely  upon  his  own  indeiH'nd»nt  powers,  but  there  is  a 
zone  of  twilight  in  which  he  and  Congress  may  have  concurrent  authority,  or 
in  which  its  distribution  is  uncertain.  Therefore,  congressional  inertia,  indif- 
ference or  quiest-ence  may  sometimes,  at  least  as  a  practical  matter,  enable,  if 
not  invite,  measures  on  independent  presidential  responsibility.  In  this  area,  any 
actual  test  of  power  is  likely  to  dei>end  on  the  imperatives  of  events  and  con- 
temp(»rary  imponderables  rather  than  on  abstract  theories  of  law. 

3.  When  the  President  takes  mea.sures  imcompatible  with  the  expressed  or 
implied  will  of  Congress,  his  power  is  at  its  lowest  ebb,  for  then  he  can  rely 
only  upon  his  own  constitutional  powers  minus  any  constitutional  powers  of 
Congress  over  the  matter.  Courts  can  sustain  exclusive  presidential  control  in 
such  a  case  only  by  disabling  the  Congress  from  acting  upon  the  subject.  Presi- 
dential claim  to  a  power  at  once  so  conclusive  and  preclusive  must  be  scrutinized 
with  caution,  for  what  is  at  stake  is  the  equilibrium  established  by  our  con- 
stitutional system. 

See  Cmitractors  Ass'n  of  Eastern  Pa.  v.  Secretary  of  Labor,  442  F.  2d  159  (3rd 
Cir.  1971),  where  the  court  employed  Mr.  Justice  Jackson's  analysis  to  conclude 
that  the  affirmative  action  program  known  as  the  Philadelphia  Plan  was  within 
the  implied  powers  of  the  Presidency- 

.  .  .  When  the  Congress  authorizes  an  appropriation  for  a  program  of  federal 
assistance,  and  authorizes  the  Executive  Branch  to  implement  the  program 
by  arranging  for  assistance  to  specific  projects,  in  the  absence  of  specific  statutoi-y 
regulations  it  must  be  deemed  to  have  granted  to  the  President  a  general 
authority  to  act  for  the  protection  of  federal  interests.  In  the  case  of  Executive 
Order  nos.  11246  and  11114  three  Presidents  have  acted  by  analogizing  federally 
assisted  construction  to  direct  federal  procurement.  If  such  action  has  not  been 
authorized  by  Congress  (Justice  Jackson's  first  category),  at  the  least  it  falls 
within  the  second  category.  If  no  congressional  enactments  prohibit  what  has 
been  done,  the  Executive  action  is  valid,  particularly  is  this  so  when  Congress 
aware  of  Presidential  action  with  respect  to  federally  assisted  construction 
projects  since  June  of  19G3,  has  continued  to  make  appropriations  for  such 
projects.  We  conclude,  therefore,  that  unless  the  Philadelphia  Plan  is  prohibited 
by  some  other  congressional  enactment,  its  inclusion  as  a  precondition  for  fed- 
eral assistance  was  within  the  implied  authority  of  the  President  and  his  desig- 
nees ...  Id,  at  171. 

In  the  view  of  one  commentator  the  case  of  The  Pentagon  Papers  is  under- 
standable only  with  reference  to  Yoitngsfown  Co.  v.  Sawyer,  supra,  Junger,  "Down 
Memory  Lane :  The  Case  of  tlie  Pentagon  Papers,"  13  Case  Western  Reserve 
Law  Review  3  (Nov.  1971).  He  states  "that  the  only  principle  accepted  by  a 
majority  of  the  Court  [in  New  York  Times  Co.  v.  United  States,  403  U.S.  (1971)] 
was  that  the  Executive  lacked  the  inherent  power  to  impose,  without  legislative 
authority,  prior  restraints  upon  the  press  so  as  to  prevent  the  publication  of 
news  which  allegedly  would  have  adverse  effects  upon  onr  war  in  Southeast 
Asia.  And  this  principle  seems  to  follow  a  fortiori  from  the  holding  of  Yonngs- 
town  that  the  executive  branch  lacked  the  inherent  power  to  seize  the  nation's 
steel  mills  in  order  to  prevent  a  strike  which  allegedly  would  have  adverse  effects 
upon  the  conduct  of  our  war  in  Korea." 

The  separation  of  powers  as  a  limitation  on  presidential  power  appears 
prominently  in  Mr.  .Justice  Marshall's  concurring  opinion  and  Mr.  Justice 
Harlan's  dissenting  opinion  in  the  Pentagon  Papers  Case.  The  former  refers 
at  two  points  in  his  separate  concurrence  to  the  fact  that  Congress  at  the  time 
of  the  adoption  of  the  Espionage  Laws  had  refused  to  authorize  the  President 
powers  to  suppress  publication  of  information  that  might  be  of  value  to  an 
enemy  in  wartime.  New  York  Times  Co.  v.  United  States,  supra,  at  742,  74."(- 
746.  Mr.  Justice  Harlan  referred  to  the  earlier  decision  in  a  list  of  questions 
which  he  felt  "should  have  been  faced"  by  the  Court  before  deciding  the  merits 
of  the  case.  Id.,  at  753-755.  ("Whether  the  Attorney  General  is  authorized  to 
bring  these  suits  in  the  name  of  the  United  States.  Compare  In  re  Debs.  15S 
U.S.  564  (1895),  with  Youngstown  Sheet  d  Tube  Co.  v.  Sawyer,  343  U.S.  579 
(1952)"). 

Turning  to  the  specific  matter  of  the  authority  of  the  President  to  establish 
classifications  for  the  protection  of  papers,  it  should  be  noted  that  the  recently 
issued  Executive  Order  (#11652),  as  was  true  of  its  predecessors,  recites  that 
97-414—73 30 
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it  was  issued  pursuant  to  executive  power  derived  either  from  executive 
autliority  conferred  by  tiie  Constitution  or  from  statutory  authority,  or  both. 
("By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  statutes  of 
the  United  States,  .  .  ,") 
In  its  1957  Report,  the  Commission  on  Government  Security  stated  that- 
Pertinent  sections  of  the  Constitution  api>ear  to  contain  no  express  authority 
for  the  issuance  of  an  order  such  as  Executive  Order  10301  [the  current  order's 
immediate  predecessor].  However,  the  requisite  implied  authority  would  seem 
to  lie  within  article  II  which  says  in  section  1 :  "The  President  shall  be  Com- 
mander-in-Chief of  the  Army  and  Navy  of  the  United  States;'  and  in  section  3; 
'.  .  .  he  shall  take  care  that  the  laws  be  faithfully  executed." 

When  these  provisions  are  considered  in  light  of  the  existing  Presidential 
authority  to  appoint  and  remove  executive  officers  directly  responsible  to  him. 
there  is  demonstrated  the  broad  Presidential  supervisory  and  regulatory 
authority  over  the  internal  operations  of  the  executive  branch.  By  issuing  the 
proper  Executive  or  administrative  order  he  exercises  this  power  of  direction  and 
supervision  over  his  subordinates  in  the  discharge  of  their  duties.  He  thus  "takes 
care"  that  the  laws  are  being  faithfully  executed  by  those  acting  in  his  behalf ; 
and  in  the  instant  case  the  pertinent  laws  would  involve  espionage,  sabotage, 
and  related  statutes,  should  such  Presidential  authority  not  be  predicated  upon 
statutory  authority  or  direction.  Report  of  the  Commission  on  Government 
Security  at  158. 

Similarly,  the  Commission  noted  that  there  "is  no  specific  statutory  authority 
for  such  an  order  or  Executive  Order  10501."  However,  it  found  that  various 
statutes  afforded  a  basis  upon  which  to  justify  the  issuance  of  the  order. 

The  Commission's  conclusions  in  this  regard,  including  specific  statutes  cited 
by  it  to  support  the  President's  classification  authority,  were  given  a  boost 
in  some  of  the  various  concurring  opinions  in  New  York  Times  v.  United  States, 
supra. 

]Mr.  Justice  Stewart,  with  whom  Mr.  Justice  White  concurred,  said  that  it 
was  clear  "that  it  is  the  constitutional  duty  of  the  Executive — as  a  matter 
of  sovereign  prerogative  and  not  as  a  matter  of  law  as  the  courts  know  law — 
tlirough  the  promulgation  and  enforcement  of  executive  regulations,  to  protect 
the  confidentiality  necessary  to  carry  out  its  responsibilities  in  the  fields  of 
international  relations  and  national  defense."  Id.,  at  729-730. 

Mr.  Justice  Marshall  said  that  ["[i]n  these  cases  there  is  no  problem  con- 
cerning the  President's  power  to  classify  information  as  'secret'  or  'top  secret.' 
Congress  has  specifically  recognized  Presidential  authority,  which  has  been 
formallv  evercised  in  Executive  Order  10501  (1953),  to  classify  documents 
and  information.]  See.  e.g.,  IS  U.S.C.  Sec.  798;  50  U.S.C.  Sec.  783."  Id.  at  741. 
Finally,  it  may  be  noted  that  [the  President's  authority  in  this  connection 
receives  some  recognition  in  the  Freedom  of  Information  Act,  5  US.C.  522.  Para- 
graph (b)  of  the  Act  provides  that  information,  etc.,  "specifically  required  by 
Executive  order  to  be  kept  secret  in  the  interest  of  the  national  defense  or  foreign 
policy,"  is  not  subject  to  the  general  rule  of  availability  established  therein. 
However,  by  virtue  of  paragraph  (c),  this  exception  or  exemption  does  not  apply 
to  the  Congress.] 

Various  prepared  materials  on  this  and  related  subjects  are  annexed  hereto. 

RAYiroND  J.  Celada. 

Legislative  Attorney. 

Senator  Thurjioxd.  Xow,  Dr.  EUsberc;,  do  you  feel  Congress  slioiikl 
have  all  the  information  it  requests  from  the  executive  branch? 

Mr.  Ellsbeeo.  I  do. 

Senator  TnuRi'.roxD.  It  should  not  withhold  anything  that  the  Con- 
gress requests?  I  believe  you  mentioned  an  instance  where  you  said 
two  Cabinet-level  Secretaries  lied  to  Senate  Committees  even  ? 

Mr.  Ellsberg.  Yes,  sir ;  I  did. 

Senator  TiiuRsroND.  Xame  them. 

Mr.  Ellsberg.  Rusk  and  IMcXamara. 

Senator  Thurmond.  Secretary  Rusk  and  Secretary  McNamara  ? 

Mr.  Ellsberg.  Working  for,  of  course,  President  Johnson. 

I  can  give  you  the  specifics  if  you  like. 
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■  •  Senator  TircrRMOXD.  Do  you  recall  that  in  1062.  there  was  an  in- 
vestiiration  of  the  so-eallod  muzzling'  of  the  military  i 

Mr.  Ellsberg.  Yes,  sir. 

Senator  Tiiurmoxd.  I  happened  to  have  been  on  that  investigatino: 
committee,  and  I  asked  that  the  President,  at  least  we  siibj)cnaed  the 
Secretary  of  Defense  and  the  Secretary  was  at  that  time  Mr.  Mc- 
Namara,  and  the  Secretary  of  State,  Dr.  Rusk,  to  be  present  to  testify 
and  President  Kennedy  wrote  a  letter  down  and  said  he  would  not 
permit  either  one  of  them  to  testify. 

Mr.  Ellsrerg.  In  my  oi)inion  as  a  citizen,  Con<i;ress  was  wrong  to 
accept  that  kind  of  withlioldintr  and  should  change  that. 

Senator  Thurmond.  "Was  Congress  wrong  or  was  the  President 
wrong? 

Mr.  Ellsberg.  Congress  ^^■as  wrong  in  my  opinion  as  in  some  other 
things. 

Senator  Thurmoxd.  Do  you  think  the  President  was  wrong  in 
refusing  to  let  them  come  ? 

Mr.  Ellsberg.  Yes,  sir :  do  you  not,  if  I  may  ask  ? 

Senator  Thurmoxd,  Well,  ceiiainly,  I  thought  he  was  wrong. 
■■■    Now,  do  you  not  believe  that  the  American  people  have  as  much 
fight  to  hear  the  opinions  of  our  military  leaders  on  national  defense 
questions  as  the  civilians  in  the  Department  of  Defense  and  "think 
tanks''  such  as  the  Rand  Corp.  ? 

Mr.  Ellsberg.  In  general  terms,  yes,  sir.  There  are  some  different 
problems  raised,  as  I  am  sure  you  know  better  than  anyone  from 
3'our  past  experience  in  the  issue  of  the  exercise  of  rights  by  uni- 
formed military  men,  all  of  whom  dve  subject  to  the  Uniform  Code 
of  Military  Justice  and  who  take  an  oath  of  loyalty  to  the  Commander 
in  Chief. 

The  opinions  of  military  men  on  the  rights  of  citizens,  and  we  have 
lieard  from  General  Taylor  recently  on  that  right  in  connection  with 
the  Pentagon  Papers  show  a  little  bias  from  the  point  of  view  of  other 
citizens.  They  arc  subject  to  a  somewhat  different  code  of  laws;  there 
are  obvious  military  reasons  for  that. 

I  really  do  not  criticize  so  much  a  special  code  of  discipline  for  my 
fellow  former  marines.  At  that  time  I  had  a  kind  of  obedience  to  the 
Commander  in  Chief,  which  I  do  not  acknowledge  as  a  citizen  now 
that  I  have  left  the  Marine  Corps. 

I  believe  there  is  a  role  for  the  Marine  Corps,  very  much  so,  as 
for  the  other  armed  services. 

But  I  believe  it  is  a  mistake  for  the  President  to  think  of  himself 
in  his  capacity,  particularly  as  Commander  in  Chief,  as  if  we  were  all 
in  the  Marine  Corps.  That  is  the  problem. 

Senator  Thurimond.  Now,  why  do  you  think  you  have  a  superior 
right  to  release  national  security  information  while  our  militarv 
leaders  had  to  bow  to  civilians  and  not  be  warned  of  the  dangers  of 
the  enemy? 

]Mr.  Ellsberg.  I  do  not  believe  that  I  had  that  right.  I  believe  that 
you  should  have  heard  their  opinion  and  I  can  give  an  example. 

I  read  in  the  newspapers,  thanks  to  Sy  Hersch  and  thanks  to  his 
sources  that  in  Bangkok  a  little  while  ago,  about  a  year  ago,  200  of- 
ficers and  men  were  busy  not  only  concealing  but  falsifying  reports 
of  bombing  of  North  ^'ietnam,  reports  going  to  the  White  House 
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and  I  guess  that  was  done  with  some  laiowledge  at  high  levels  but  not 
intermediate  levels. 

Finally,  one  sergeant  wrote  to  his  Congressman,  Senator  Hughes. 
He  saw  as  his  responsibility  that  the  President  should  not  be  lied  to, 
and  Congress  should  know. 

He  faced  the  same  problem  I  did.  I  think  he  did  no  more  and  no  less 
than  he  should  have  when  he  informed  Senator  Hughes  just  as  I 
believe  I  did  no  more  and  no  less  in  informing  Senator  Fulbriglit. 

It  is  too  bad  that  the  other  199  officers  and  men  did  not  see  their 
responsibility  that  way.  They  thought  the  Uniform  Code  of  JNIilitary 
Justice  bound  them  to  obey  their  immediate  superior  above  the  re- 
quirements of  the  Constitution. 

Senator  Thurmond.  Are  you  familiar  with  the  fact  that  those  at 
the  Pentagon  reduced  General  Lavelle  in  rank;  they  relieved  him  of 
command  and  he  retired ;  you  are  familiar  with  that,  and  you  are 
familiar  with  the  fact  that  hearings  have  been  held  by  the  Senate 
Armed  Services  Committee,  which  Senator  Hughes  is  a  member; 
are  you  not? 

Mr.  Ellsberg.  Yes,  sir,  I  was  struck  by  the  number  of  people  that 
were  fired  as  an  adequate  deterrent.  I  read  of  this,  of  course,  while  I 
was  in  court  facing  115  years  in  prison  for  giving  you  that  information. 

Senator  Thurmond.  Did  you  ever  participate  in  efforts  to  muzzle  our 
military  ? 

Mr.  Ellsberg.  I  didn't  hear  that. 

Senator  Thurmond.  Did  you  in  the  light  of  your  military  posture 
ever  participate  in  any  efforts  to  muzzle  the  military  ? 

Mr.  Ellsberg.  No,  sir ;  I  was  one  of  the  muzzled  as  the  militarj^  and 
as  an  executive  official. 

As  a  matter  of  fact,  when  I  speak  of  those  lies  by  Secretary  Rusk 
and  McNamara,  which  I  am  sure  they  thought  was  for  the  best  for 
their  country  and  tlie  will  of  their  commander.  T  have  to  consider — 
incidentally,  foi-mcr  Senator  Gruening,  I  told  him,  "Senator  Gruen- 
ing,  when  you  were  one  of  two  people  in  the  Senate — and  Senator 
Morse  had  private  information  but  not  documentary  proof— when 
you  were  two  who  voted  against  the  Tonkin  Gulf  Resolution,  I  have 
to  tell  you  I  was  one  of  verv  manv  people  who  knew  you  were  being 
lied  to,  who  had  documentary  evidence  in  my  hands  and  my  safe  at 
that  moment  in  1 964. 

"I  was  one  of  those  who  kept  that  information  from  you  and  the 
Senate  colleagues." 

Now",  if  I  was  right  then,  then  of  course,  as  you  might  have  it.  I 
am  wrong  now. 

Eight  years  later,  some  12  million  tons  of  explosives  later,  it  seems 
clear  to  me  that  I  was  wrong  then  to  have  kept  my  mouth  shut  to  Sen- 
ator Gruening,  Senator  Morse,  and  Thurmond,  and  I  have  tried  to  do 
better. 

Senator  Thurmond.  Dr.  Ellsberg,  were  any  of  the  Pentagon  Pajiers 
ever  transmitted  in  part  or  in  whole  in  scripted  or  in  coded  form? 

Mr.  Ellsberg.  Yes. 

Senator  Thurmond.  If  so,  would  it  be  possible  for  the  disclosure  of 
the  action  which  was  transmitted  to  compromise  a  cipher  system  which 
was  in  code  ? 

Mr.  Ellsberg.  No. 
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Sonator  Thurmond.  In  other  words,  could  our  national  security  have 
boon  compromised  ? 

Mr.  EiJLSBERG.  Not  in  that  respect  or  any  other  known  to  me. 

Senator  Thurmond.  Why  did  you  transfer  those  papers  to  the  press, 
rather  than  the  Senate? 

You  said  you  have  gi'eat  confidence  in  the  Congress. 

Mr.  Ellsberg.  I  transferred  them  to  the  Senate  about  a  year  ana  a 
half  before  I  did  to  the  press.  At  the  time,  I  gave  them  to  the  press, 
it  was  with  the  advice — I  should  say  the  opinion  the  Senate  would  be 
uidikely  to  deal  with  the  information  properly  as  I  mentioned  earlier. 

Senator  Fulbright's  attempts  to  get  the  studies  were  all  rebutfed. 
As  his  staif  explained  to  me,  if  he  had  put  them  out  unilaterally,  there 
would  have  been  the  risk  that  the  administration,  that  the  Senate 
would  no  longer  get  any  information  and  you  would  get  less  than  you 
ha\e.  which  as  Senator  Symington  pointed  out  is  not  enough. 

So  that  was  a  genuine  risk. 

'Was  the  importance  of  getting  this  historical  data  out  worth  the 
risk,  the  cost,  the  procedures  to  the  Senate  i 

I  think  everyone  I  discussed  this  with  said  the  Senate  should  have 
it,  but  there  Avas  this  practical  cost ;  was  it  worth  it  ? 

"Weren't  these  after  all  only  history  ?  I  had  to  make  my  own  judg- 
ment because  I  was  the  only  person  who  had  read  them. 

I  had  no  aspersions  on  Senator  Fulbright — he  had  other  things  to  do 
than  read  the  Pentagon  Papei-s — but  I  did  make  my  own  judgment. 

Senator  Thurmond.  Would  you  mind  telling  ns  whom  you  trans- 
mitted them  to  here  at  the  Senate  ^ 

Mr.  Ellsberg.  Senator  Fulbright. 

Senator  Thurmond.  That  was  a  year  or  a  year  and  a  half  before  you 
ex[)osed  them? 

5lr.  Ellsberg.  This  was  the  beginning  in  late  1969.  This — by  the 
way,  the  FBI  knew,  I  understand  now — began  in  late  1969.  It  took  a 
wliile  to  copy  them  all,  and  give  them,  so  it  went  into  1970. 

Senator  Thurmond.  Based  on  your  experience  would  you  advise 
any  person  in  the  Government  if  they  feel  morally  justified  to  violate 
security  regulations,  as  you  did  ? 

INIr.  Ellsberg.  Sir,  I  would  advise  anyone  who  believes  that  he  has 
in  liis  possession  evidence  docuinentary  or  otherwise  of  criminal  mis- 
conduct of  liis  superiors  in  the  executive  branch,  it  would  seem  to  me 
to  be  his  obligation  to  pass  that  on  to  the  appropriate  authorities  and 
that  does  not  include  only  those  very  same  superiors  who  are  implicated 
by  that  information. 

Just  to  use  names  that  are  in  the  news  now,  if  it  is  the  case  that  Mr. 
Dean  had  such  documents  in  his  case  in  the  W^hite  House,  I  believe 
he  is  tardy  at  passing  that  over  to  the  courts  and  I  am  glad  he  has  now 
done  so,  likewise  JNIr.  Ehrlichman  and  others. 

Senator  Thurmond.  "Wliat  kind  of  law  would  you  favor  Congress 
enacting  to  allow  individuals  to  make  moral  judgments  and  act  in 
opposition  to  the  law  and  the  regidations  ? 

5rr.  Ellsberg.  I  repeat,  of  course,  in  actual  fact,  there  was  no  opposi- 
tion to  law.  There  was  opposition  to  regulations  which  the  more  one 
looks  at  them  violate  the  highest  law  of  the  land :  the  U.S.  Constitution 
providing  for  separate,  equal  powers,  providing  for  checks  and 
balances  and  the  Bill  of  Rights  of  the  Constitution. 
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I  think  you  sliould  obey  that  law  higher  than  any  self-serving  ad- 
ministration. I  think  he  has  obligations.  He  caimot  meet  those  obliga- 
tions without  risk  to  himself  ever.  There  will  never  be  a  bureaucracy 
in  which  one  can  tell  outsiders  to  that  bureaucracy,  without  risk,  in- 
formation that  might  embarrass  your  boss  or  embaiTass  him  with 
his  boss,  infoi'mation  that  would  make  him  feel  a  liar  or  criminal  or  a 
foolish  predicter  or  in  any  way  hurt  his  budget. 

You  cannot  do  that  safelj-  and  there  is  no  way  for  Congress  to  make 
that  safe  in  history. 

But  you  can  insure  that  the  criminal  prosecution  process  of  the 
United  States  is  not  abused  b}^  that  boss  to  add  the  threat  of  prison 
to  the  threat  of  loss  of  job  and  of  being  cast  out  into  the  outer  darkness 
of  readers  of  the  Xew  York  Times. 

Senator  Thurmond.  Then  you  feel  tliat  an  individual  who  feels 
morally  compelled  has  a  right  to  substitute  his  judgment  for  the  reg- 
ulations and  Executive  orders  that  have  been  made  pureuant  to  law 
and  so  construed  by  the  court,  to  be  made  in  pursuance  of  law  ? 

Mr.  Ellsberg.  As  an  American  citizen,  sir,  he  has  rather  complex 
obligations.  His  obligation  is  to  take  certain  risks  even  if  they  are 
risks  and  frankly,  as  you  all  well  know,  even  if  you  are  Senators,  one 
cannot  cross  the  President  of  the  United  States  without  risk  to  your 
career. 

The  obligation  is  there,  and  it  comes  down  to  this,  sir:  In  Russia 
your  questions  might  have  one  answer.  That  means  the  country  my 
grandparents  left,  to  come  to  a  country  that  did  not  have  conscrip- 
tion— in  Russia  it  would  have  been  one  answer:  in  China  one  answer; 
and  the  answer  would  be.  the  law  for  you  whoever  you  are,  is  your  boss' 
wish,  going  up  to  the  Big  Boss. 

American  citizens  have  a  more  complicated  pi-oblem.  They  can  make 
decisions  only  at  their  peril.  They  have  loyalty  to  the  written  Consti- 
tution, to  several  branches  of  Government,  to  the  whole  democratic 
process. 

I  say  that  the  American  citizen,  to  answer  your  question,  must  con- 
sider that  Avhole  range  of  questions  in  deciding  Avhat  he  ought  to  do. 

Senator  Tpiurmoxd.  AVhat  kind  of  system  do  3'ou  favor  to  prevent 
the  alleged  wrongs  which  you  reveal  ? 

Mr.  Ellsberg.  Which  ones  are  you  referring  to,  Senator  Thurmond  ? 

Senator  Thurmoxd.  Well,  the  wrongs  that  you  have  revealed  by 
3^our  exposure  of  these  papers  in  violation  of  the  law? 

Mr.  Ellsberg.  Senator  Thurmond,  you  are  entitled  to  word  your 
questions  anv  wa}^  you  want,  but  I  don't  want  to  be  interpreted  as 
agreeing  with  your  formulation. 

Tr  is  important  to  realize,  m  my  opinion,  that  no  law  was  broken 

Senator  Thurmoxd.  In  spite  of  their  construction  by  the  New  York 
court  ? 

]\Ir.  Ellsberg.  Sir.  the  construction  of  the  U.S.  court  was  not  iii- 
voked  and  was  not  an  issue  in  my  case. 

Senator  Thurmoxd.  Just  go  ahead  and  answer,  if  you  will. 

Mr.  Ellsberg.  I  feel  it  essential — although  I  am  not  a  lawyer, 
merely  a  citizen — to  say  there  is  no  law ;  because  if  we  say.  "for  pur- 
poses of  argument,"'  that  there  is  a  law  that  makes  it  illegal  per  se, 
whatever  the  intent,  for  you  to  gi^'e  information  to  your  colleagues, 
for  example,  that  might  be  top  secret,  to  assert  there  is  such  a  law,  is 
to  bring  it  into  existence  for  practical  purposes. 
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People  will  beirin  acting  as  if  there  v.-ere  one,  as  they  have  been 
for  too  long. 

The  wrongs  that  I  dealt  with  in  the  Pentagon  Papers  seemed  to  me 
on  the  one  hand  to  deal  with  Indochina,  with  a  total  disregard  for  the 
people  in  Indochina,  for  the  process  of  self-determination,  for  the 
impact  on  hnman  beings  of  our  policies,  our  obligations,  total  disre- 
gard of  our  obligations  to  our  national  law  and  domestic  law. 

I  felt  what  was  revealed  was  a  process,  not  by  one  party,  of  con- 
tempt for  law,  contempt  for  democracy,  contempt  for  human  beings. 

As  I  tried  to  describe.  I  think  that  helped — I  had  possession  of 
secrets  that  are  not  available  even  to  U.S.  Senators  as  part  of  the 
magic  potion  that  turns  human  beings  like  you  and  me  into  arrogant, 
conteniptuous  enemies  of  democracy. 

Senator  Thurmoxd.  Would  you  give  the  names  of  each  individual 
whom  you  gave  a  portion  of  the  Pentagon  Papei-s,  any  individual  you 
caused  to  receive  anj-  portion  either  directly  or  indirectly. 

Mr.  Ellsberg.  No.  sir.  I  would  not  collaborate.  I  would  not  collab- 
orate with  this  Justice  Department.  For  me  to  give  you  those  names, 
and  frankly  every  one  of  them  is  an  American  citizen  who  would  feel 
pride  having  any  part  in  this  recognized — I  am  talking  a!x)ut  the 
process  of  getting  these  to  the  newspapers — would  be  to  give  them  to 
5lr.  Mitchell's  successors  and  subject  them  directly  to  the  kind  of, 
let  us  say,  harassment  and  test  that  I  have  had  for  2  years. 

So,  sir,  another  choice  that  I  must  make  is  to  risk  going  to  prison 
by  suffering  your  contempt  rather  than  to  give  you  those  names  be- 
cause I  am  soi'rv,  I  could  not  oive  them  to  vou  without  o-ivinir  them 
to  the  Justice  Department. 

Senator  TnuRivroxD.  You  refuse  to  answer  the  question? 

Mr.  Ellsberg.  Yes,  sir. 

Senator  Thurmoxd.  You  plead  the  fifth  amendment? 

Mr.  Ellsberg.  Xo.  sir,  no  crime  is  involved.  I  am  not  worried  about 
incriminating  myself  at  all. 

Senator  Tuur^ioxd.  Now.  Dr.  Ellsberg,  are  you  here  today  to  speak 
against  the  war;  is  that  really  the  reasoii  you  wanted  the  forum 
today? 

^Ir.  Ellsberg.  Sir,  I  am  here  at  the  invitation  of  the  chairman. 

Senator  Thurmoxd.  Are  you  using  this  fonun  to  speak  against  the 
war? 

Mr.  Ellsberg.  The  war  has  been  on  my  mind  and  tends  to  get  into 
all  of  my  conversations  in  the  last  several  years. 

Senator  THUR^rox'D.  Was  3'our  purpose  here  today  to  involve  the 
President  in  the  Watei-gate  matter? 

I  believe  you  said  that  the  President  was  involved  in  it;  that  he 
knew  about  it. 

In  another  case  you  said  that  he  was  involved  in  illegal  wiretaps, 
I  believe,  and  it  sounds  a  little  inconsistent  with  3-our  previous  state- 
ment. 

I  don't  know  which  was  made  first  now.  but  during  this  testimony. 
But  you  did  not  feel  that  any  man,  althouoh  charged  with  a  crime, 
should  be  called  guilty  or  should  be  condemned  until  he  has  been 
found  guilty  ? 

Mr.  Ellsberg.  Sir.  if  I  have  given  the  wrong  impression,  there.  I 
thank  you  for  the  opportunity  to  correct  it. 

I  do  not  think  I  haA'e  stated,  as  a  matter  of  fact,  that  the  President 
has  been  found  even  involved. 
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As  lias  been  often  pointed  out,  at  this  point  we  are  dealing  with 
hearsay;  we  are  dealing  with  revelations  by  insiders,  b}^  FBI  people, 
by  people  who  are  telling  reporters  things  that  have  not  been  said  in 
any  documented  way. 

There  is  no  question  what^A'er  that  unlike  some  others  about  whom 
tliere  is  considerable  sworn  testimony,  there  is  very  little  linking  the 
President  and  nothing  in  a  documentary  way  directly. 

That  is  why  I  stressed  the  point  that  1  think  he  should  be  presumed 
innocent  until  proven  guilty.  But  that  does  not  mean  that  an  Ameri- 
can citizen  is  obliged  to  think  that  he  had  no  involvement  because,  sir, 
what  I  understand  of  what  it  means  to  live  in  this  country  is  that  no 
one  obliges  me  to  think  anything. 

Senator  Thurmond.  He  has  stated  that  he  had  no  involvement  in  it. 
Until  he  has  been  proven  guilty  by  a  couit 

Mr.  Ellsberg.  Sir,  I  have  no  power  to  subpena,  to  indict  or  prose- 
cute or  put  him  in  prison.  He  is  quite  safe  from  me  in  that  respect. 

If  he  is  in  any  way  made  aware  that  I  personally  do  not  believe  the 
statement  that  he  made  to  us  on  television  the  other  night,  I  doubt  if 
that  will  affect  his  current  troubles  very  much. 

Senator  Thitrmond.  You  also  stated  here  today  that  Mr.  Buzhardt 
lied  on  the  witness  stand  in  California  and  he  was  under  oath,  and 
that  means  perjury. 

You  have  already  found  him  guilty  before  he  has  had  a  trial. 

Mr.  Ellsberg.  No,  sir.  Sitting  in  a  courtroom  for  5  months  I  am 
entitled  to  give  you  conclusions  from  hearing  conflicting  testimony. 

Senator  Thurmond.  This  is  an  exception  to  your  statement  that  you 
think  a  man  should  not  be  said  to  be  guilt}^  until  he  has  been  found 
guilty  by  a  court. 

Mv.  Ellsberg.  Senator  Thurmond,  just  as  the  President  can't  pass 
a  ciiminal  law.  I  can't  indict,  prosecute,  or  convict. 

So  Mr.  Buzhardt  is  thoroughlv  safe. 

Senator  Thurmond.  It  isn't  a  matter ■ 

Mr.  Ellsberg.  He  is  safe  from  my  belief.  He  cannot  go  to  prison 
on  the  basis  of  my  belief. 

Xow,  if  I  was  sitting  in  a  jury.  I  can  report  to  you  that  having  heard 
his  testimony  versus  that  of  Colonel  Miller  and  some  others,  I  have 
chosen  to  believe  Colonel  Miller  rather  than  Mr.  Buzhardt.  That  does, 
regrettably,  implv  that  Mr.  Buzhardt  lied  under  oath,  but  then  that 
has  happened  before. 

I  have  to  admit  that  possibility. 

Senator  Thurmond.  In  other  words,  you  are  not  adhering  to  your 
rule  that  you  think  a  man  should  be  proven  to  be  guilty  before  he  is 
held  to  be  guilty  ? 

]Mr.  Ellsberg.  I  haven't  used  the  word  "guiltv."  If  vou  in  vour  dailv 
life 

Senator  Thurmond.  Well,  if  vou  say  he  lied  under  oath  and  the 
coui't  hadn't  yet  tried  him  for  penury — — 

yiv.  Ellsberg.  Senator  Thurmond.  I  am  not  playing  games  with 
you.  I  have  no  intention,  of  doing  it. 

Senator  Tiin^ivtoND.  It  sounds  like  \'ou  are. 

]Mr.  Ellsberg.  I  am  sorry. 

I  believe  there  is  adequate  evidence  in  the  fr^ce  of  sworn  testimony 
for  a  prosecutor  to  present  to  a  grand  juiT  for  their  judgment  as  to 
whether  there  constitutes  sufficient  grounds  for  criminal  prosecution 
on  the  basis  of  perjury  and  the  obstruction  of  justice. 
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I  Ix'lieve  that  because,  liaviii^-  listened  to  the  evidence  so  far  without 
beiiij'j:  on  a  ^rrand  jurv,  I  think  the  evidence  is  convincin<2:.  There  has 
not  been  an  investig-ation.  but  sufficient.  I  believe  to  be  given  to  a  grand 
inn-. 

I  believe  it  sliould  be  given  to  a  grand  jurv.  T  am  perfectly  content 
to  let  the  determination  of  guilt  or  innocence  follow  the  process  of  in- 
dictment, prosecution,  cross-examin^ition  of  witnesses  and  ever\-thing 
else. 

That  applies  not  only  to  Afr.  Buzhaidt,  but  ^Ir.  Mitchell  and  every- 
one else  who  has  been  indicted. 

Senator  Thurmond.  Are  you  willing  to  withhold  judgment  until  a 
court  has  fourid  him  guilty  ? 

Mr.  Ellsbekg.  Xo.  sir:  I  am  not  willing  to  act  like  a  fool. 

Senator  TnuR:M0Ni).  How  is  that '. 

Mr.  Ellsbekg.  I  am  not  willing  to  act  like  a  fool.  For  example,  if  I 
were  voting  tomorroAv,  tomorrow  I  would  be  charged  as  a  citizen  to 
A'ote  on  my  best  guess  as  to  unceitainties.  I  would  have  to  tell  you  nov»' 
my  guesses  would  be  different. 

^Mien  I  chose  to  vote  the  vote  might  not  be  diffei'ent  but  the  base 
vrould  be  different  than  it  was  a  year  ago.  and  I  hope  that  is  true  foi' 
100  million  other  voters. 

You  are  not  compelled  to  be  a  moron:  you  are  not  compelled  in  that 
capacity  to  ignore  everything  you  are  reading  or  to  refrain  from 
making  any  judgment  on  the  appearance  of  a  man  who  spealcs  to  you 
on  teleAHsioii. 

On  the  contrary,  you  are  challenged  as  a  voter  in  a  fre«  society-  to 
use  everything  you  know  and  eveiything  you  guess. 

The  jui'ors*  position  during  a  trial  is  a  very  unnatural  one.  It  is 
for  the  special  purpose  of  a  trial.  It  i-equires  the  juror  to  be  told  sev- 
eral time-s  a  day,  "withhold  judgment  until  you  have  heard  all  the 
evidence." 

But  that  is  related  to  a  veiy  specific  action. 

If  voteis  acted  on  that  same  principle,  we  would  be  duped  and 
abused  even  more  than  we  are. 

Senator  Thurmond.  Dr.  Ellsborg.  I  am  interested  in  seeing  the 
truth  come  out  regardless  of  avIio  it  helps  or  who  it  hurts,  to  seek  the 
truth  and  tliat  is  the  only  goal  I  have  in  mind. 

Mr.  Ellsberg.  I  believe  it. 

Senator  Thurmond.  As  a  member  of  the  Armed  Services  Commit- 
tee, we  heard  testimony  the  last  2  days,  which,  if  true,  appears  to  in- 
volve people  high  up  in  high  places  and  the  truth  should  not  be  with- 
held. 

It  should  be  brought  out  and  that  is  the  position  I  will  take,  but 
I  do  not  believe  in  accusing  people,  condemning  people,  or  findimr 
them  guilty  until  the  proper  forum,  and  that  is  our  courts,  have  acted 
onthatmatt<?r. 

]S[r.  Elesberg.  Sir.  I  accept  that  reproof  as  you  see  it. 

I  Avould  like  to  point  out  to  you.  you  are  in  a  different  position  from 
me. 

As  a  member  of  the  Senate  you  are  a  potential  member  of  a  jury, 
quite  literally  a  jury  that  may  sit  in  legal  judgment  on  a  President. 
You  know  that  you  are  in  that  positon  because  you  have  been  reading 
the  nev:?paper  and  listening  to  testimony. 

Therefore,  like  a  potential  juror,  in  my  opinion,  you  have  a  special 
restraint  to  keep  your  mind  free. 
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I  am  happy  to  leave  that  responsibility  up  to  you.  You  have  not 
heard  me  talk  about  impeachment  because  it  is  not  something  I  do 
as  a  member  of  the  public.  It  is  up  to  you. 

I,  like  you,  am  interested  in  the  truth  finding  process. 

If  I  sounded  at  all  sharp,  I  apologize,  because  I  am  here  in  deep 
res]3ect  to  all  of  you  and  the  offices  you  hold,  and  when  I  say  what  I 
belieA-e,  for  what  that  is  worth,  I  am  interested  in  seeking  the  truth. 
I  will  tell  you  what  I  think  is  the  truth  whether  under  oath  or  not. 

I  started  today  by  saying  there  is  a  celebration  in  my  being  here, 
despite,  whatever  you  think  of  the  charges  against  me.  oi-  wliatever 
you  think  of  the  White  House  or  whatever,  I  believe  there  is  an  aspect 
of  celeljration  for  everyone  because  the  independent  judiciary  has 
shown  not  only  its  continued  vitality  by  the  process  that  ended  my 
trial,  I  tliink  it  reached  justice  in  this  case.  Certainly  it  showed  inde- 
pendence of  the  executive  Avliich  sought,  face  to  face,  to  subvert,  to 
ol)struct  justice. 

The  FBI  is  acting  today,  and  again  certainly  Congress  is  acting. 
and  the  press  is  acting  as  they  have  not  always  acted,  in  my  opinion, 
to  protect  us  from  abuses  by  the  executive  branch,  and  that  is  some- 
thing to  celebrate. 

The  Government  is  functioniuir  iiealthily  todav  as  it  has  not  always 
done  in  the  past.  I  as  an  American  citizen  am  glad  of  that. 

I  thank  you  for  your  attempt  to  get  tlie  tiuth  to  us  and  your 
invitation. 

Senator  Tht7rmoxd.  Aren't  you  now  accusing  the  FBI  before  they 
have  been  convicted  ? 

]Mr.  Ellsberg.  I  am  not  here  to  accuse  at  all. 

Senator  Thitimond.  That  is  the  effect  of  what  you  just  said. 

Mr.  Ellsberg.  I  am  here  stating  under  oath 

Senator  THrR:A[(»xn.  Why  don't  you  prove  these  things  and  go  into 
court.  Go  l^efore  a  grand  jury  if  you  have  evidence. 

AVliat  vou  are  doing  hei"e.  tlie  effect  of  it  is  to  try  to  destroy  the  confi- 
dence of  the  American  people  in  their  Government,  and  that  is  one 
thing  I  resent. 

There  may  be  dishonesty  and  cori'upt  peo]ile  in  tliis  Government 
;uid  they  should  be  ferreted  out  and  gotten  rid  of.  but  I  don't  think 
the  entire  Government  is  cori'upt. 

The  Congress  could  be  iiuolved,  the  judiciary  could  be  involved. 
The  executive  branch  could  be  involved.  Ferret  out  the  individuals  and 
not  bring  a  blanket  charge  against  the  whole  Government  agency  like 
the  FBI.  or  the  CIA,  or  anv  otlier  Government  agency. 

Ml'.  Ellsberg.  I  don't  know  that  I  have  made  myself  clear,  but  I 
will  repeat.  You  have  heard  me  say  that  our  ability  to  ^et  this  infor- 
mation, your  ability  to  deal  with  the  legal  issues  if  you  ever  get  them, 
depends  on  the  conscience  of  many,  many  FBI  agents.  Defense  De- 
partment employees.  Colonel  ]Miller  was  a  man  Avho  worked  at  that 
time  and  got  the  information  to  us  at  the  risk  of  his  retirement.  Sam 
Adams  at  the  risk  of  his  job:  each  of  their  consciences  told  them  to 
follow  the  truth. 

I  am  certainly  not  criticizing  the  Government.  I  strongly  disagree 
with  the.  practice  of  the  Justice  Department  in  framing  all  of  its  in- 
dictments "The  United  States  of  America  versus  John  Doe."  whether 
Daniel  Ellsberg  or  John  Mitchell.  Mitchell  might  appreciate  that  now 
'a  little  more. 
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1  hope  he  understands  it  is  not  I'nited  States  x'ei-sus  John  Mitchell; 
it  is  the  Justice  Department  versus  John  Mitchell. 

We  are  being  saved  by  the  checks  and  balances  as  the  Constitution 
intended  to  happen. 

I  am  irladof  it. 

On  the  other  hand,  it  %vould  l>e  foolish  to  sui)pose  that  only  indiNid- 
uals  are  involved.  There  is  a  system  gone  awry. 

Abuses  incurred  by  individuals  not  just  this  year,  but  for  a  genera- 
tion. They  have  occurred  l:>ecause  all  of  us.  Congress,  the  President, 
the  churches,  the  unions,  the  [)ublic  have  really  deferred  to  the  execu- 
tive branch  in  too  many  areas  and  decided  that  the  Constitution  is  ob- 
solete and  we  had  to  tui-n  over  our  responsibilities  to  them. 

As  I  say.  a  coimtry  where  tliat  liappens  isn't  America  as  the  Consti- 
tution defines  it. 

Senator  Thurmoxd.  Of  all  people  who  ought  to  have  faitli  in  this 
Government  is  a  man  like  you  who  has  been  charged 

Mr.  Ellsberg.  I  have  positive  hope  and  gratitude. 

Senator  Thurmoxd.  The  case  was  thrown  out  although  your  guilt 
or  innocence  has  never  been  established. 

Mr.  P^ixsBERG.  You  have  heard  me  say  that. 

Senator  Muskie.  Mav  I  sav  that  TOur  innocence  is  civen  to  vou 
until  it  is  proven  otherwise.  I  disagree  with  Senator  Thurmond  on 
that  point.  His  innocence  is  established  under  our  system,  Senator, 
until  it  is  proven  otherwise. 

Xow,  Dr.  Ellsberg. 

Senator  TiirRMOx-n.  Tlie  court  did  not  pass  on  his  innocence  or 
guilt.  It  threw  the  case  out,  as  you  well  know,  because  of  the  prosecu- 
tion tactics. 

Senat-or  Muskie.  Senator,  tlie  court  doesn't  have  to  prove  his  inno- 
cence. The  Constitution  gives  him  his  innocence  until  the  court  finds 
him  guilty. 

Senator  TiirRMOxD.  They  discontinued  because  of  the  tactics.  You 
well  know  it.  It  doesn't  prove  him  guilty  or  innocent  either.  That  is 
the  point  I  am  making. 

Senator  Muskie.  Senator,  you  are  guilty  of  the  very  posture  that  you 
have  attributed  to  this  witness. 

Senator  Thurmox'd.  You  are  guilty  yourself.  You  have  involved 
politics  in  this  hearing.  You  brought  him  here  today  to  speak  against 
the  President  of  the  United  States. 

Senator  Kex'X'edy.  Ivegular  order.  Mr.  Chairman. 

Senator  Thurmoxd.  I  am  surprised  at  you.  a  Presidential  candidate. 
You  are  not  fit  to  be  a  Presidential  candidate. 

Senator  Muskie.  Dr.  Ellsberg,  I  apologize  for  subjecting  you  to 
this  display  of  senato?-ial  tempoi-.  but  let  me  make  clear  for  the  record 
you  did  not  solicit  this  appearance. 

I  invited  you  to  these  committees,  the  three  of  them,  and  may  I 
remind  my  colleagues  we  are  undertaking  to  examine  the  policies 
of  secrecy  which  have  been  involved  in  many  of  the  traumatic  experi- 
ences of  our  country  and  oui-  people  in  recent  years. 

You  offered  two  personal  experiences  relevant  to  this  inquiry :  one, 
your  12  years'  experience  as  one  entrusted  with  secrets  under  these 
policies:  and,  two.  the  case  with  which  you  are  involved. 

I  think  the  discussion  has  been  relevant  to  the  inquiry  of  these  sub- 
committees and  the  purpose  which  I  expected  your  appearance  to 
serve. 
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Occasionally,  we  are  diverted  in  these  hearings  from  the  central 
purpose  of  a  hearing,  and  that  is  as  often  the  responsibility  of  the 
Senators  as  the  witness,  but  I  think  3'our  appearance  has  been 
constructive. 

I  think  you  have  every  reason  to  be  proud  of  your  demeanor  and 
your  attitude  at  this  hearing  this  morning,  and  I  express  my  personal 
appreciation  for  it. 

1 3^ield  to  Senator  Kennedy. 

Senator  Kennedy.  I  just  want  to  also  commend  the  chairman  for 
these  hearings. 

As  Senator  Muskie  has  pointed  out,  they  are  a  continuation  of  the 
hearings  of  three  different  subcommittees  that  have  different  interests 
and  jurisdictions  on  the  whole  question,  not  only  on  this  particular 
issue  of  classification,  but  my  own  subcommittee,  tlie  Administrative 
Practice  Subcommittee  has  the  jurisdiction  over  the  Freedom  of  In- 
formation Act  which  relates  to  the  access  to  Government  information 
by  the  public. 

So  this  testimony  this  morning  tliat  you  gave  is,  I  think  extraor- 
dinarily useful  and  helpful  and  valuable.  I  want  to  say  how  con- 
structive your  comments  have  been  and  to  thank  Senator  Muskie  for 
chairing  these  hearings  this  morning  and  for  the  leadersliip  that  he 
has  provided  in  this  area  of  classification  and  the  restrictions  ^vhicli 
all  of  us  have  felt  here  in  Congress  when  information  is  witliheld 
within  the  executive  branch. 

Government  secrecy  affects  not  only  you,  Mr.  Ellsberg,  but  Mr, 
Krause  a  parent  of  one  of  the  children  who  was  shot  out  at  Kent 
State.  We  have  been  trying  unsuccessfully  to  get  the  information  that 
was  gathered  by  the  Justice  Department  since  that  tragedy.  Congress 
has  also  been  unable  to  obtain  the  SEC  files  on  ITT's  antitrust  settle- 
ment. They  refused  to  turn  that  material  over  during  the  couree  of  the 
Kleindienst  hearings. 

We  have  requested  the  information  on  the  rules  of  engagement  af- 
fecting the  bombing  policy  in  Cambodia  and  the  im]iact  that  has  had 
on  refugees  over  there,  but  the  Defense  Department  has  refused  to 
respond  to  inquiries  of  the  Subcommittee  on  Refugees.  There  is  a  wide 
variety  of  different  instances  of  withholding  of  information  that  all 
of  us  are  familiar  with  here  in  the  Congress. 

I  think  your  instance  is  obviously  the  most  dramatic,  but  it  is  an 
issue  which  affects  so  many  of  us  in  attempting  to  fulfill  our  own 
responsibilities. 

I  think  Senator  Muskie  is  performing  a  very  constructive  and  im- 
portant service,  and  I  again  want  to  thank  the  Chair  for  commencing 
these  hearings. 

Mr.  Ellsberg.  Thank  you. 

Senator  Muskie.  Thank  you.  Senator  Kennedy. 

If  there  are  no  further  questions,  the  hearing  is  adjourned. 

[Whereupon,  at  1 :05  p.m.,  the  hearing  was  adjourned.] 
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[From  the  Congressional  Record,  Feb.  15,  1973] 
REMARKS  OF  SENATOR  FULBRIGHT  OX  INTRODUCING   S.  858 

Mr.  I<\TLBRiGHT.  Mr.  President,  2  years  ago,  extensive  and  illuminating  hearings 
wore  held  on  a  bill  which  I  proposed  to  restrict  and  regulate  the  practice  known 
a.s  "executive  privilege."  Since  that  time  the  practice,  remaining  unregulated, 
has  grown  into  a  habit.  The  administration  submits — or  more  commonly  with- 
holds— information  desired  by  the  Congress  according  to  its  own  rej?ulated  con- 
ception of  the  convenience  and  advantage  of  the  executive  branch  of  our 
Government.  In  a  memorandum  on  the  subject  addressed  to  the  head  of  executive 
dejiartments  and  agencies  on  Ai)ril  17,  1VMJ9.  President  Nixon  purix)rted  to  limit 
the  use  of  •'executive  privilege."  but  at  the  same  time  he  claimed  a  right  for  the 
executive  to  withhold  information  from  Congress  when  disclosure  "would  be 
incompatible  with  the  public  interest" — the  executive  being  the  sole  judge  of 
what  was  or  was  not  in  the  "public  interest." 

When  wo  speak  of  executive  privilege,  it  should  be  understood  that  we  are  not 
referring  simply  to  those  relatively  infrequent  instances  when  the  President 
formally  invokes  that  dubious  d(x^trine.  Far  more  frequently  executive  branch 
officials  employ  tactics  of  delay  and  evasion  which  permit  the  executive  to  exer- 
cise executive  privilege  without  actually  invoking  it  and  without  honoring  the 
c-ommitment  of  three  Presidents  that  only  the  President  would  invoke  executive 
lirivilege.  As  matters  now  stand,  that  commitment  has  been  reduced  to  a  mean- 
ingless technicality :  only  the  President  may  invoke  executive  privilege  but  just 
about  any  of  his  subordinates  may  exercise  it — they  withhold  Information  as 
they  see  fit  but  they  do  not  employ  the  forbidden  words. 

At  the  same  time  that  the  executive  has  made  increasing  use  of  executive 
privilege  in  this  broader,  more  meaningful  sense  of  withholding  information  by 
a  \ariety  of  devises,  more  informal  than  formal.  Congress  has  become  increas- 
ingly alert  to  the  implications  of  executive  .secrecy.  Without  information,  it  is 
now  increasingly  recognized.  Congress  is  scarcely  able  to  investigate  or  oversee 
the  execution  of  its  laws,  and  if  it  cannot  engage  in  these  functions,  it  is  scarcely 
(itialified  to  make  the  laws  at  all. 

With  a  view  to  breaching  the  barricades  of  executive  secrecy,  I  resubmit 
tofUiy,  in  altered  form,  the  "executive  privilege"  bill  (S.  1125),  which  I  first  in- 
troduced on  March  5,  llVTl.  Taking  account  of  the  increasing  abuse  of  execu- 
tive privilege — in  its  broader  sense — and  of  the  growing  disposition  of  Congress  to 
deal  with  it,  I  have  strengthened  my  bill  by  adding  to  it  the  recent  proposal  of 
the  Senator  from  Mississippi  (Mr.  St«>nnis)  and  the  Senator  from  Wisconsin 
CMr.  Nelson).  My  bill,  as  originally  formulated,  would  require  employees  of 
the  executive  branch  to  appear  in  person  before  Congress  or  appropriate  congres- 
sional committees  when  they  are  duly  summoned,  even  if,  upon  their  arrival, 
they  do  nothing  more  than  invoke  executive  privilege.  One  purpose  of  this  bill 
is  to  eliminate  the  unwarranted  extension  of  the  claim  of  executive  privilege 
from  information  to  persons.  It  would  require  an  official  such  as  the  President's 
Assistant  on  National  Security  .\fTairs  to  appear  before  an  appropriate  congres- 
sional committee  if  only  for  the  purpose  of  stating,  in  effect : 

"I  have  been  instructed  in  writing  by  the  President  to  invoke  executive  privi- 
lege and  here  is  why.  .  .  ." 

Going  beyond  the  requirement  that  executive  officials  appear  when  sum- 
moned, the  Stennis-Nelson  proposal  would  charge  the  congressional  committee 
concerned  with  the  responsibility  of  deciding  whether  or  not  a  witness's  plea 
of  executive  privilege  were  "well  taken."  If  not  well  taken,  the  witness  would  be 
required  to  provide  the  information  requeste<l.  Further,  when  any  committee 
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upholds  or  denies  an  invocation  of  executive  privilege,  it  would  then  be  expected 
to  submit  an  explanatory  report  and  resolution  to  the  entire  Senate,  which 
would  then  have  the  responsibility  of  taking  appropriate  action.  This  extremely 
desirable  provision,  already  approved  by  the  Democratic  Policy  Committee  and 
caucus,  would  place  the  final  responsibility  for  judging-  the  validity  of  a  claim 
(if  executive  privilege  in  the  Congress,  where  it  belongs. 

My  bill  goes  on  to  lay  down  si3ecific  guidelines  for  the  invocation  of  executive 
privilege  by  the  Executive.  First,  and  perhaps  most  important,  the  principle  would 
be  established  that  information  could  be  withheld  from  Congress  only  on  the 
basis  of  a  fonnal  invocation  of  executive  privilege,  in  effect,  eliminating  the  all- 
too-common  executive  practice  of  withholding  information  on  vague  and  insub- 
stantial grounds,  such  as  the  contention  that  a  document  is  purel.v  a  "planning" 
document,  or  that  it  would  be  "inappropriate"  or  "contrary  to  the  national  in- 
terest" to  disseminate  it  more  widely. 

In  addition,  the  bill  would  write  into  law  the  personal  commitment  made  by 
each  of  the  last  three  Presidents  that  executive  privilege  will  be  invoked  only 
on  the  specific  order  of  the  President,  only,  in  the  language  of  my  bill — 

''If  the  President  signs  a  statement  invoking  such  privilege  with  respect  to  that 
information  re<iuested.'' 

The  bill  further  spells  out  procedures  through  which,  within  a  limited  time 
period,  agency  heads  judging  there  to  be  compelling  circumstances  for  the  with- 
holding of  requested  information  from  Congress,  a  congressional  committee,  or 
the  (ieneral  Accounting  Office,  would  be  required  to  gain  the  assent  first  of  the 
Attorney  General,  and  then  of  the  President,  before  executive  privilege  could  be 
invoked. 

Should  the  Attorney  General  fail  to  agree  with  the  agency  head  on  the  need 
of  secrecy,  or  should  the  President  decline  to  invoke  executive  privilege,  the 
requested  infoi-mation  would  be  made  available  immediately. 

Finally,  the  bill  provides  that,  if  within  30  days  the  executive  has  neither  pro- 
vided the  requested  information  nor  invoked  executive  privilege,  funds  will  be 
cut  off  from  the  agency  concerned  until  either  the  information  is  provided  or 
executive  privilege  formally  invoked. 

Executive  privilege  is  a  custom  not  a  law  and.  even  as  a  custom,  it  has  been 
understood  until  recently  to  apply  to  information  rather  than  persons.  Neither 
law  nor  custom  authorizes  individual  advisers  to  the  President  to  refuse  to  api:)ear 
before  a  congressional  committee.  The  refusal  to  give  due  account  of  the  Presi- 
dent's policies  and  proposals  is  an  extension  of  the  extraordinary  contention, 
spelled  out  in  a  Justice  Department  memorandum  in  1958,  that — 

"Congress  cannot,  under  the  Constitution,  compel  heads  of  departments  by  law 
to  give  up  papers  and  information,  regardless  of  the  public  interest  involved  ;  and 
the  President  is  the  judge  of  that  interest." 

The  memorandum  goes  on  to  assert  that  the  withholding  of  information  is  a 
political  rather  than  a  legal  matter,  and  that  neither  Congress  nor  the  courts  may 
compel  the  President  to  provide  information  when  in  his  own  judgment,  it 
would  be  "inexpedient"  to  do  so.^ 

This,  of  course,  is  a  repudiation  of  the  very  concept  of  a  government  of  checks 
and  balances.  If  the  President  has  sole  discretion  to  keep  information  from 
Congress  and  the  country,  lie  is  in  practice  at  liberty  to  do  anything  he  wishes, 
at  home  or  abroad,  as  long  as  he  manages  to  keep  it  secret. 

History,  logic,  and  law  show  that  the  President  is  indeed  obligated  to  provide 
yiertinent  information  to  Congress ;  nor  can  he  claim  to  be  the  final  judge  of 
what  in  fact  is  pertinent.  In  his  authoritative  book,  "The  President,  Office  and 
Powers,"  Prof.  Edward  Corwin  comments  : 

"Should  a  congressional  investigating  committee  issue  a  subi)ena  duces  tecum 
to  a  Cabinet  officer  ordering  him  to  appear  with  certain  adequately  specified 
documents  and  should  he  fail  to  do  so.  I  see  no  reason  why  he  might  not  be 
proceeded  against  for  contempt  of  the  House  which  sponsored  the  inquiry.^ 

If  the  matter  of  accountability  were  to  come  to  a  final  test — and  it  is  preferable 
that  it  does  not — there  is  no  question  of  the  legal  authority  of  Congress,  or  of  a 
congressional  committee,  to  subpena  a  Government  official,  ju.st  as  it  can  sub- 
jiena  a  private  individual  to  appear  and  give  testimon.y,  and  to  hold  that  indi- 
vidual in  contempt  should  he  fail  to  comply.  Under  section  134a  the  Legislative 


"^  The  Power  o/  the  President  To  Withhold  Information  From  the  Congress — MemO' 
randiim  of  the  Attorney  Oeneral,  compiled  by  the  Subcommittee  on  Constitutional  Rights 
of  the  Cominittee  on  the  Judiciar.v,  U.S.   Senate,  85th  Cong.,  2d  sess.,   pages  3-4, 

2  Edward  S.  Corwin,  The  President,  Office  and  Power  (New  York  Universlt.v- Press : 
1957),  pp.  281-282. 
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Reorganization  Act  of  1946,  every  standing  committee  and  subcommittee  of  the 
Senate  is  autliorized — 

•"to  require  by  subpena  or  otherwise  the  attendance  of  snch  witnesses  and  tlie 
liroduction  of  such  correspondence,  books,  papers,  and  documents,  to  take  such 
testimony  and  to  make  such  expenditures  ...  as  it  deems  advisable." 

The  power  and  duty  of  legislative  oversight  are  rooted  deeply  in  our  constitu- 
tional history.  In  the  words  of  a  study  of  the  congressional  power  of  investiga- 
tion itrepared  for  the  Senate  .Judiciary  Committee  in  February,  iy.>l : 

"A  legislative  committee  of  inquiry  vested  with  power  to  summon  witnesses 
and  compel  the  production  of  records  and  papers  is  an  institution  rivaling  most 
legislative  institutions  in  the  antiquity  of  its  origin.  Its  roots  lie  deep  in  the 
Briti.sh  Parliament,  and  only  in  the  light  of  a  knowledge  of  these  origins  and 
subsequent  developments  does  it  become  possible  to  comprehend  its  limits."  ^ 

The  same  general  proposition  was  endorsed  by  the  Supreme  Court  in  JIcGrain 
against  Daugherty  in  1927,  in  which  the  Court  stated  that :  The  power  of  iu- 
<juiry — with  power  to  enforce  it — is  an  essential  and  appropriate  auxiliary  to  the 
legi.slative  function.  It  was  so  regarded  and  employed  in  American  legislatures 
before  the  Ccmstitution  was  framed  and  ratitied. 

Legislative  inquiry  and  oversight  are  of  course  impossible  without  pertinent 
information.  Insofar  as  the  Executive  is  at  liberty  to  withhold  information,  he  is 
also  at  liberty  to  nullify  the  ability  of  Congress  to  exercise  legislative  oversight. 
To  state  the  matter  in  its  simplest  terms :  If  Congress  does  not  have  the  informa- 
tion it  considers  nece.s.sary,  it  cannot  effectively  investigate  the  executive;  and 
if  Congress  does  not  investigate  the  executive,  there  is  no  one  to  do  it  but  the 
executive  itself.  Quite  understandably,  any  administration  must  find  it  comfort- 
able and  convenient  to  serve  as  its  own  judge  and  jury,  but  such  an  arrangement 
is  anathema  to  our  constitutional  system  of  separated  powers  che<_-ked  and  bal- 
anced against  each  other. 

Secrecy  and  subterfuge  are  themselves  more  dangerous  to  democracy  than  the 
practices  they  conceal.  Totalitarian  devices  such  as  military  surveillance  of 
civilians,  the  infiltration  and  .sabotage  of  a  political  opposition,  and  efforts  to  in- 
timidate the  news  media  cannot  long  survive  in  the  full  light  of  publicity.  An  ill- 
conceived  war.  once  recognized  as  such  liy  the  people  and  their  representatives, 
must  eventually  be  brought  to  an  end.  But  without  publicity  and  debate  there 
is  no  redres.s.  Secrecy  not  only  perix'tuates  mistaken  policies ;  it  is  the  indis- 
pensable condition  for  their  perpetuation.  Twenty-three  years  ago.  in  different 
context.  Congressman  Richard  Nixon  of  California  endorsed  that  proiiosition : 

"The  point  has  been  made  that  the  President  of  the  United  States  has  issued 
an  order  that  none  of  this  information  can  be  released  aud  that,  therefore,  the 
Congress  has  no  right  to  question  the  judgment  of  the  President.  I  s;iy  that  that 
proposition  cannot  stand,  from  a  constitutional  standpoint,  or  on  the  basis  of  the 
merits.  ..."  * 

In  the  words  of  the  great  early  American  legislator  Edward  Livingston  of 
New  York  : 

"Xo  nation  ever  yet  found  any  inconvenience  from  too  close  an  insiJection  into 
the  conduct  of  its  officers,  but  many  have  been  brought  to  ruin,  and  reduced  to 
slavery,  by  suffering  gradual  impositions  and  abuses,  which  were  imperceptible, 
only  becau.se  tJie  means  of  publicity  had  not  been  secured."  ^ 

The  bill  concerning  executive  privilege  which  I  introduce  toda.v  is  designed  to 
help  secure  the  "means  of  publicity''  of  which  Livingston  spoke  and.  In  so  doing, 
to  help  restore  the  Congress  to  its  proper  role  as  the  guardian  of  democratic 
liberties.  The  purpose  of  this  bill  is  not  to  eliminate  but  to  re.strict  the  practice  of 
executive  privilege,  b.y  reducing  it  to  bounds  in  which  it  will  cease  to  interfere 
with  the  people's  right  to  know  and  the  Congress'  duty  to  investigate  and  ovei-see 
the  execution  of  the  laws. 

Mr.  President,  I  ask  unanimous  consent  that  the  bill  be  referred  to  the  Com- 
mittee on  Government  Operations. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 


3  Coiigressiorial  Power  of  Investigation,  Study  Prppared  a.t  the  Request  of  Senator 
Wllliiun  Lanper,  Chairman  of  the  Committee  on  the  Judiciary,  by  the  Lesrislntive  Refer- 
ence Service  of  the  Library  of  Congress.  U.S.  Senate,  S3d  Congress,  2d  session  (Washing- 
ton :  U.S.  Government  Printing  Office.  1954).  p.  23. 

4  Contrressional  Record,  April  22,  1948,  p.  4782. 

"  Quott'd  in  P>aoul  Bereer,  "Executive  Privilege  v.  Concressional  Inquiry."  UCLA  Law 
Review,  May  19G.J,  p.  1332. 
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S.858 


IN  THE  SENATE  OF  THE  UNITED  STATES 

Febiilauv  l.j,  i;iT3 

Mr.  Fuj.r.iaciir  iiitioiluccd  llio  following-  lull ;  which  was  letid  twice  and  referred 
to  tlio  Coimiiittee  oji  tiovonnncnt  Operations 


A  BILL 

To  nmend  title  5,  United  States^  Code,  with  regard  to  the  avail- 
ahiUty  to  the  Congress  and  the  General  Aeooiinting  Office 
of  information  of  the  executive  Ijranch  of  the  Government. 

1  Be  it  enacted  h'J  the  Senate  and  House  of  Bepresenia- 

2  tives  of  the  United. States  of  America  in  Congress  assembled, 

3  Tliat  (a)  chapter  3  of  title  5,  United  States  Code,  is  amended 

4  by  adding  at  the  end  thereof  the  following  new  sections: 

5  "§306.  Executive  privilege 

6  "(a)    An  employee  of  the  executive  branch  summoned' 

7  or  recpiested  to  testify  or  produce  documents  before  Congress, 

8  any  joint  committee  of  Congress,  any  committee  of' either 

^    House  of  Congress,  or  any  subcommittee  of  any  such  com-. 
II 
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1 .  niittoc,  shall  not  refuse  to  appear  on  the  grounds  that  lie 

2  iuleiuls  to  assert  executive  privilege. 

3  "(b)    In  no  case  shall  an  employee  of  the  excciitivo 

4  branch  appealing  ];efore  the  Congress,  any  joint  committee 

5  of  the  Congress,  any  committee  of  either  House  of  the  Ooil- 

6  grcss,  or  any  subcommittee  of  any  such  committee,  in  I'C- 

7  sponse  to  a  summons  or  request,  assert  executive  privilege 

8  unless  the  employee  presents,  at  the  time  executive  privilege 

9  is  asserted  in  response  to  any  testimony  or  document  sought, 

10  a  statement  signed  personally  by  the  President  requu'lng 

11  that  the  employee  assert  executive  privilege  as  to  tlie  testl- 

12  mony  or  document  sought. 

13  "(c)  AYhen  such  an  employee  i)resents  sucli  statement, 

14  it  shall  then  be  a  question  of  fact  for  the  committee  to  decide 

15  (including,  in  the  case  of  the  assertion  of  such  privilege 

16  before  a  subcommittee,  for  the  committee  of  such  subcom- 

17  mittee  to  decide)  ^vhether  the  assertion  of  executive  privilege 

18  is  well  taken.  If  not  well  taken,  the  employee  shall  be  ordered 

19  to  provide  the  testimony  or  document  sought.  Wlicn  any 

20  such  connnittec  unholds  or  denies  the  assertion  of  executive 

21  privilege,  it  shall  within  ten  days  file  with  its  House  of  Con- 

22  gress  (or,  in  the  case  of  a  joint  committee,  with  each  House 

23  of  Congress)  a  resolution,  together  with  a  report  and  record 

24  pf  its  proceedings  bearmg  on  such  assertion  of  executive  privi- 
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1  lege,  and  shall  take  sucli  action  as  such  House  or  Houses 

2  deems  proper  on  disposition  of  any  such  resolution. 

8  "§307.  Availability  of  information  to  Congress  and  the 

4  General  Accounting  Office 

5  "  (a)  Tlie  Congress  declares  that  information  of,  or  under 

6  the  custody  or  control  of,  any  agency  of  the  Government  is 

7  to  he  made  availahle  to  the  Congress  so  that  the  Congress 

3  may  exercise,  in  an  informed  manner,  the  authority  con- 

9  ferred  upon  it  hy  article  I  of  the  Constitution  to  make  laws 
10  necessary  and  proper  to  carry  into  execution  the  powei;^ 
31  vested  in  the  Congress  and  all  other  powers  vested  in  that 
j2  Government  or  any  department  or  officer  thereof. 

33  "  (]))  For  the  purpose  of  this  section — 

14  "(1)  'agency' means— 

35  "(A)  an  executive  agency; 

16  "(B)    a  military  department;  and 

17  "  (C)  the  government  of  the  District  of  Coluni- 

18  ^^^> 

19  "  (2)   'employee'  means — 

20  "  (A)  an  employee  in  or  under  an  agency;  and 

21  "(B)   a  member  of  the  uniformed  services; 

22  "(B)    'Government'  means  tlie  Government  of  the 

23  United  States  and  the  govcnimout  of  (he  District  of 

24  Columbia;  and 
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1  "  (4)   'information'  includes  any  infonnation,  paper, 

2  record,  report,  or  document. 

•  3  "  (c)   Any  inl'ormation  of,  or  under  the  custody  or  con- 

4  trol  of,  an}'  agency  or  employee  of  tliat  agency  shall  bs 

5  made  nvinliil)]e  lo  any  joint  commidee  of  llie  Congress,  any 

6  commit  I e(!  of  either  JFouse  of  tlie  Congresi^,  any  suhcom- 

7  mittec  of  any  siu'h  committee,  or  the  Oeneral  Accounting 
.8  OlTice,  upon  request  of  any  such  committee,  subcommittee, 
9  or  office  for  information  relating  to  matters  within  the  juris- 

10  diction  of  the  committee,  subcommittee,  or  office  making  tho 

11  request,  unless  executive  privilege  is  invoked  with  respect 

12  to  that  information  and  is  invoked  in  accordance  witli  this 

13  section. 

14  "  (d)  Executive  privilege  shall  be  invoked  with  respect 

15  to  any  information  so  requested  only  if  the  President  signs 

16  a  statement  invoking  such  privilege  with  respect  to  that 

17  information  requested. 

18  "  (c)  (1)  Any  information  requested  by  anj?-  such  com- 

19  mittee,  subcommittee,  or  oflice  shall  be  furnished  immedi- 

20  .ately  unless  the  head  of  the  agency  which  receives  tho 

21  request  determines,  as  soon  as  practicable  'after  receiving 

22  tlie  request,  that  the  information  requested  is  information 

23  with  respect  to  which  the  liead  of  the  agency  believes  there 

24  arc  compelling  circumstances  for  invoking  executive  privi- 

25  lege.  If  the  head  of  the  agency  so  determines,  he  shall 
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1  immediately  inform  the  conmiittee,  subcommittee,  or  office 

2  requesting  the  information  of  his  l)elief  and  shall  consult 

3  with  the  Attorney  (jeneral  or  his  designee  to  obtain  advice 

4  on  the  question  whether  to  seek  invocation  of  the  privilege 

5  'by  the  President. 

6  "(2)  If,  after  a  prompt  and  thorough  consideration,  the 

7  llCfid  of  the  agency  and  the  Attorney  General  or  his  designee 

8  agree  that  compelling  circumstances  do  not  exist  for  invok- 

9  ing  executive  privilege,  the  information  requested  shall  bo 

10  made  available  immediately  to  the  committee,  subcoinmit- 

11  tee,  or  otTice  requesting  that  information.  If  the  head  of  the 

12  agency  and  the  Attorney  General  or  his  designee  bclievo 
IB  tbat  compelling  circumstances  exist  for  invoking,  executive 

14  privilege,  they  shall  recommend  to  the  President  in  AVi'iting 

15  that  the  privilege  be  invoked.  If  fifteen  days  after  ah  agency 

16  has  received  a  request  for  information,  no  such  rccommen- 

17  dation  has  been  transmitted  to  the  President,  such  inforraa- 

18  tion  shall  be  made  available  immediately  to  the  committee, 

19  subcommittee,  or  office  requesting  the  information. 

20  "  (3)  If  the  President  invokes  executive  privilege  mtli 

21  respect   to    any   information   requested,    such   committee, 

22  subcommittee,'  or  office  requesting  the  information  shall  be 

23  furnished  promptly  with  a  statement  by.=the  President  in 

24  writing  giving  his  reasons  iOr  invoking  executive  privilege 
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1  willi  respect  to  the  information  so  requested.  If  the  Presi- 

2  (l(;nt   does  not   invoke  executive  privik'g'C  wltli  respect  to 

3  information  so  requested  within  fifteen  days  after  a  recom- 

4  inendation   seeking   invocation   of   tlie  privik'ge   lias  l)COii 

5  Irnnsmitted  to  the  President,  sucli  information  sliall  he  inadu 

6  aYaihil)lc  immediatel_y  to  tlic  committee,  suhcomniittep,  or 

7  (.fhce  requesting  that  information. 

8  "(f)  If  the  General  Accounting  Office  determines  that 

9  any  information  requested  of  an  agency  by  any  sucli  com- 

10  mittee,  subcommittee,  or  office  has  not  heen  made  available 

11  within  a  period  of  thirty  days  after  the  request  has  been 

12  received  by  that  agency,  and  if  during  such  period  the 

13  President  has  not  signed  a  statement  invoking  executive 
I"^  privilege  with  respect  to  that  information,  no  funds  made 
^''5  availal)le  to  that  agency  shall  l)c  obligated  or  expended 
•^^  commencing  on  the  fortieth  day  after  such  request  is  received 
I'*^  by  such  agency  or  employee  of  that  agency,  unless  and  until 
I^  such  information  is  made  available  or  the  President  invokes 

19  executive  privilege  with  respect  to  such  information. 

20  "  (g.)  fjpiiQ  provisions  of  this  section  shall  not  apply  with 
-^  respect  to  testimony  or  documents  sought  from  an  employee 
^-  of  the  executive  branch  summoned  or  requested  to  testify  or 
-'^  produce  documents  l)efore  Congress,  any  joint  committee  of 
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1  Congress,  any  committee  of  either  House  of  Congres?,  or  any 

2  sal)Coniiiiittcc  of  any  suck  conuuifctee." 

8  (b)  The  analysis  of  such  chapter  is  aiucndcd  by  adding 

^   lit  the  end  thereof  the  following  new  items: 

";J06.  Exocutivo  privilogo. 

";]07.  Availability  of  iu  fori  nation  to  Congioss  and  the  Gcuci'al  Account- 
ing Olliee.". 
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AGENCY  COMMENTS 

(S.  858) 

Department  of  Justice, 
Washington,  D.C.,  July  10,  1973. 
Hon.  Sam  J.  Ervin,  Jr. 

Chairman,  Committee  on  Government  Operations, 
WashAngton,  D.C. 

Dear  Senator  Ervin  :  This  is  in  response  to  your  request  for  the  Department 
of  Justice  comments  on  S.  858,  to  amend  title  5,  United  States  Code,  with  regard 
to  the  availability  to  the  Congress  and  the  General  Accounting  Office  of  execu- 
tive branch  information. 

The  bill  would  add  to  title  5,  United  States  Code,  two  new  sections,  namely, 
sees.  306  and  307.  Section  306  would  provide  (a)  that  an  employee  of  the  execu- 
tive branch  summoned  to  testify  or  produce  documents  before  Congi-ess  or  a 
committee  or  subcommittee,  cannot  refuse  to  appear  on  the  ground  that  he 
intends  to  assert  executive  privilege;  (b)  that  executive  privilege  may  be 
claimed  only  on  the  basis  of  a  statement  signed  personally  by  the  President 
re(iuiring  the  employee  to  claim  the  privilege ;  and  (c)  that  after  the  claim  has 
been  asserted,  the  committee  is  to  decide  as  a  "question  of  fact"  whether  the 
privilege  is  well  taken.  If  the  committee  denies  the  claim,  the  witnesses  shall 
be  ordered  to  answer  or  produce  the  document.  In  any  event  the  committee  shall 
file  with  its  House  a  resolution  bearing  on  the  claim  of  privilege  and  take  such 
action  as  the  House  directs  in  disposing  of  the  resolution. 

Section  307 — if  we  correctly  interpret  the  import  of  subsection  (g) — deals 
with  requests  for  information  addressed  to  an  agency  or  employee  of  an  agency 
as  contrasted  with  requests  to  testify  or  to  produce  documents.  The  section  pro- 
vides in  substance  that  information,  requested  by  Congress,  a  committee  thereof, 
or  by  the  General  Accounting  Office,  must  be  furnished,  unless  executive  privi- 
lege is  invoked  in  the  form  of  a  certificate  signed  by  the  President  giving  his 
reasons  for  invoking  the  privilege.  If  the  General  Accounting  Office  determines 
that  any  such  information  has  not  been  furnished  within  a  period  of  thirty  days, 
and  the  President  has  not  invoked  executive  privilege  in  the  manner  provided  for, 
no  funds  made  available  to  that  agency  shall  be  obligated  or  expended  by  it 
commencing  on  the  40th  day  after  the  receipt  of  the  request,  unless  and  until 
the  information  is  made  available  or  the  President  invokes  executive  privilege. 
Section  307  also  prescribes  in  detail  the  procedure  in  which  inquiries  that  may 
require  the  invocation  of  executive  privilege  are  to  be  processed  within  the 
executive  branch  and  the  matter  submitted  to  the  President  for  determination. 

The  Department  of  Justice  opposes  this  legislation  on  the  ground  that  it  would 
violate  the  fundamental  principle  of  the  separation  of  powers.  We  take  this 
position  with  all  due  respect  to  the  proper  interest  of  Congress  in  obtaining 
information  on  the  workings  of  the  Government  and  the  execution  of  the  laws. 
Set  against  this  interest  is  the  equally  proper  interest  of  the  Executive  in  protect- 
ing from  disclosure  certain  kinds  of  information.  This  power  in  the  Executive, 
commonly  termed  "executive  privilege,"  is  very  rarely  invoked.  A  spirit  of 
cooperation  is  the  rule.  Nevertheless  the  discretion  to  invoke  or  not  to  Invoke  the 
privilege  is  necessarily  a  discretion  of  the  Executive,  else  there  would  in  truth 
be  no  executive  privilege.  Correspondingly,  the  discretion  to  invoke  or  not  to 
invoke  the  privileges  and  immunities  under  the  Speech  and  Debate  Clause  is  a 
discretion  committed  to  the  members  of  the  legislative  branch,  and  beyond  the 
reach  or  control  of  the  executive  branch.  Both  branches,  of  course,  in  appropri- 
ate circumstances,  may  be  subject  to  the  interpretations  of  the  judicial  branch 
in  regard  to  their  respective  constitutional  prerogatives. 

The  effect  of  proposed  section  306  of  title  5,  United  States  Code,  would  be  that 
even  if  the  President  should  invoke  executive  privilege  with  respect  to  the  ap- 
pearance of  an  executive  branch  witness  before  a  committee,  the  witness  still 
would  have  to  appear  and  present  to  it  the  President's  written  claim  of  privilege. 
This  Department  has  a  preliminary  objection  to  the  terminology  of  section  306 
which  may  appear  to  be  a  matter  of  form  l)Ut  which  is  in  fact  fundamental  in 
nature.  The  bill  is  drafted  as  though  the  witness  were  the  one  as.'^rting  the  priv- 
ilege. Executive  privilege,  however,  belongs  to  the  President  and  not  to  the 
witness ;  the  President,  not  the  witness,  asserts  it. 
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As  to  the  substance  of  section  306,  we  believe  that  it  is  inconsistent  with  the 
proper  relationship  between  two  co-equal  branches  of  the  Government  to  require 
an  executive  branch  official  to  appear  before  a  committee  for  the  sole  purpose  of 
submitting  the  President's  statement  that  he  asserts  executive  privilege  as  to 
appearance  of  the  witness  or  the  testimony  or  document  sought.  Considering  that 
the  executive  branch  and  Congress  are  co-equal  branches  of  the  Government  and 
owe  each  other  an  appropriate  degree  of  comity,  a  written  communication  from 
the  President  should  suffice  where  his  claim  of  privilege  goes  to  the  very  appear- 
ance of  the  witness,  to  all  of  the  envisaged  testimony,  or  all  of  the  requested 
documents.  In  a  reverse  situation,  i.e.,  should  a  court  or  an  executive  agency 
(which  possesses  subpoena  power)  subpoena  a  Senator  to  testify  or  to  produce 
documents  in  the  custody  of  the  Senate,  and  should  the  Senate  deny  the  Senator 
leave  to  appear  or  prohibit  the  production  of  the  documents  (Senate  Rules  V(l) 
and.  XXX),  this  body  unquestionably  would  consider  it  an  affront  to  its  privileges 
if  the  court  or  agency  insisted  that  the  Senator  personally  present  to  it  the  Senate 
resolution  denying  him  leave  to  appear  and  enjoining  him  from  producing  the 
documents. 

In  a  case  in  which  the  Senate  had  limited  the  scope  of  the  response  of  a  Sena- 
tor and  of  Senatorial  employees  to  a  judicial  subpoena.  Senator  McClellan 
pointed  out : 

"The  Senate  recognizes  it  has  certain  privileges  as  a  separate  and  distinct 
branch  of  the  Government  which  it  wishes  to  protect."  108  Cong.  Rec.  3627. 

In  a  similar  situation  the  judicial  branch  has  recognized  that  it  would  serve 
no  useful  purpose  to  require  a  high  government  official  to  respond  to  a  subpoena 
for  the  sole  purpose  of  claiming  privilege.  Thus,  in  a  case  in  which  the  Chairman 
of  the  Federal  Trade  Commission  had  been  subpoenaed  to  be  interrogated  about 
the  motives  and  considerations  which  induced  him  to  take  certain  discretionary 
actions.  Judge  Holtzoff  of  the  District  Court  for  the  District  of  Columbia  quashed 
the  subpoena  on  the  following  grounds  : 

"The  Chairman  of  the  Federal  Trade  Commission  would  be  entirely  within  his 
rights  if  he  appeared  at  the  taking  of  the  deposition  and  declined  to  answer  such 
questions.  However,  it  is  very  burdensome  to  insist  that  the  head  of  a  govern- 
ment agency  respond  in  person  to  subpoenas  such  as  this,  if  it  appears  that  the 
matters  to  be  inquired  into  are  not  subject  to  interrogation,  because  it  is  con- 
trary to  the  best  interest  of  the  public  to  require  the  heads  of  government  de- 
partments to  fritter  their  time  away  appearing  at  the  taking  of  depositions 
merely  for  the  purpose  of  declining  to  answer.  The  burden  that  would  be  placed 
upon  heads  of  departments  and  heads  of  agencies  would  completely  interfere 
with  the  transaction  of  public  business."  Federal  Trade  Cnmmis'iiov  v.  Bart 
Sehicartz,  International  Textiles,  Ltd.,  U.S.D.C.  for  the  District  of  Columbia, 
Misc.  No.  39-57,  December  9, 1959. 

The  considerations  referred  to  by  Judge  Holtzoff  become  even  more  signifi- 
cant when  an  officer  of  cabinet  rank,  or  an  immediate  adviser  to  the  President, 
is  subpoenaed  by  a  congressional  committee  not  in  order  to  testify  but  only  to 
produce  a  document.  No  valid  purpose  can  be  served  by  requiring  personal 
appearance  merely  to  present  the  President's  claim  of  privilege. 

Subsection  (c)  of  the  proposed  5  U.S.C.  306  would  provide  that  it  shall  be  a 
"a  question  of  fact  for  the  committee  to  decide  whether  the  assertion  of  privilege 
is  well  taken."  This  clause  gives  rise  to  serious  problems.  Basically,  the  import 
of  the  committee's  determination  whether  the  privilege  has  been  properly  as- 
serted is  not  clear.  If  it  were  merely  to  represent  the  view  of  the  committee, 
and  is  not  designed  to  have  any  greater  weight  than  the  President's  claim  of 
privilege,  we  would  have  no  serious  objection.  Under  existing  practice,  com- 
mittee chairmen  have  recognized  the  President's  authority  to  claim  privilege. 
See,  e.g.,  MiHtary  Slitnation  in  the  Far  East,  Hearings  before  the  Committee  on 
Foreign  Relations.  U.S.  Senate.  82d  Cong..  1st  Sess.,  pp.  763.  832-872;  Militaru 
Cold  War  Education  and  fipcech  Revieir  Policies,  Hearings  before  the  Special 
Preparedness  Subcommittee  of  the  Committee  on  Armed  Services,  U.S.  Senate, 
87th  Cong.,  2d  Sess..  p.  512. 

The  statements  made  by  Senator  Fulbright  in  introducing  the  bill,  however, 
.suggest  that  the  clause  is  designed  to  assert  for  Congress  the  power  of  ultimate 
determination  of  the  propriety  of  invoking  executive  privilege,  and  thus  to 
sub.stitiite  the  judgment  of  the  committee  for  that  of  the  President.  If  this  is 
the  correct  interpretation,  this  subsection  would  be  a  trespass  on  the  constitu- 
tional power  of  the  Executive. 
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It  has  been  established  since  the  St.  Clair  incident  of  1792  that  the  President 
exercises  an  exclusive  discretionary  power  when  he  decides  to  invoke  execu- 
tive privilege.  The  e.ssentially  discretionary  nature  of  the  privilege  was  reaf- 
firmed by  President  Tyler  in  his  mes.sage  to  the  House  of  Representatives  of 
January  31,  1843.  4  Richardson,  Mcssaf/cs  and  Papers  of  the  Presidents  220. 
Marbury  v.  Madison.  1  Cranch  137,  IGG  (1803),  and  Decatur  v.  Paulding,  14 
Pet.  497,  514-517  (1840),  have  settled  as  a  necessary  incident  of  the  doctrine 
of  the  separation  of  powers  that  one  branch  of  the  Government  cannot  reex- 
amine the  exercise  of  discretion  by  another  co-equal  branch.  This  is  a  jurisdic- 
tional principle.* 

This  rule  was  reaflfirmed  relatively  recently  in  Panama  Canal  Co.  v.  Grace 
Line,  Inc..  356  U.S.  309,  318  (1958).  Significantly,  Senator  Stennis'  ruling  rec- 
ognizing President  Kennedy's  claim  of  privilege  in  the  Military  Cold  War  Educa- 
tion and  Speech  Review  Policies  Investigation,  supra,  was  based  essentially  on 
the  view  that  under  the  doctrine  of  the  separation  of  powers  neither  branch 
may  in  this  area  impo.se  its  will  on  the  other.  In  particular  he  ruled  that 
Congress  does  not  have  the  power  to  review  determinations  of  the  executive 
branch  to  invoke  privilege  because  they  are  of  a  discretionary  nature,  and  that 
conversely  neither  the  Pre.sident  nor  the  courts  could  comi)el  Congress  to  sur- 
render its  own  records.  Military  Cold  War  Education  and  Speech  Revieic 
Policies,  supra,  at  pp.  510-512. 

This  does  not  mean  that  the  executive  branch  is  superior  to  Congress  because 
it  has  the  power  to  thwart  a  congressional  request  for  information,  any  more 
than  that  the  Speech  and  Debate  clause  makes  Congress  superior.  The  President's 
claim  of  privilege  is  based  on  his  equally  important  responsibility  to  prevent 
that  disclosure  of  information  if  such  di.«closure  is  contrary  to  the  public  in- 
terest, in  particular  the  proper  operation  of  the  executive  branch. 

******* 

With  respect  to  proposed  5  U.S.C.  307,  the  Department  of  Justice  has  the 
following  comments : 

Proposed  section  307(e)  would  set  forth  in  detail  the  procedure  which  is  to 
be  followed  in  the  event  an  agency  head  believes  that  a  demand  for  informa- 
tion may  be  subject  to  a  claim  of  executive  privilege.  The  subsection  generally 
follows  President  Nixon's  memorandum  of  March  24,  1969.  establishing  a  pro- 
cedure to  govern  compliance  with  congressional  demands  for  information.  We 
believe  that  the  schediiling  manner  in  which  potential  claims  of  executive  privi- 
lege are  .greened  and  processed  before  they  are  submitted  to  the  President 
is  ba.sically  a  matter  of  internal  executive  procedure  which  should  be  decided 
by  the  President  and  not  by  the  Congress.  This  view  necessarily  flows  from 
the  jurisdictional  principle  we  have  articulated  in  our  foregoing  di.scussion  of 
proposed  section  306.  Moreover,  it  should  l)e  noted  that  subsection  (e)  does  not 
cover  the  situation  where  the  agency  head  and  the  Attorney  General  may  dis- 
agree on  the  question  whether  executive  privilege  is  to  be  invoked. 

In  contrast  to  the  detailed  procedural  requirements  of  .subsection  (e)  of 
section  307  concerning  the  manner  of  executive  response  to  requests  for  informa- 
tion, subsection  (c)  does  not  establish  any  corresponding  formal  requirements 
concerning  the  manner  of  making  requests  for  information  by  committees,  sub- 
committees, or  the  Genreal  Accounting  Office.  Hence,  it  is  not  clear  whether 
the  sub.section  is  intended  to  refer  to  informal  requests  by  .staff  members  of 
committees,  subcommittees  or  of  the  General  Accounting  Ofl!ice,  or  only  to  formal 
demands  made  by  a  committee  or  subcommittee,  or  the  Comptroller  General,  after 
negotiations  and  discussions  following  the  original  requests  have  not  led  to 
a  satisfactory  result. 

The  definition  of  what  constitutes  a  "request"  within  the  meaning  of  the  bill 
is  crucial  since  it  determines  when  the  request  has  to  be  submitted  to  the  Presi- 
dent and  when  the  cut-off  period  begins  to  run.  Moreover,  congressional  requests 
for  information  are  frequently  rather  broad  and  indefinite  when  originally  sub- 
mitted, and  are  narrowed  down  or  rendered  more  precise  only  after  a  consider- 


*Esperi.Tlly  siffniflcant  In  this  context  is  the  following  jurisdictional  statement  of 
Thomas  .Tefferson  made  in  response  to  the  subpoena  duces  tecum  approved  by  Chief  .Tustice 
Marshall  in  the  liurr  rase  : 

"Reserving  the  necessary  rijrht  of  the  president  of  the  TTnited  States  to  decide,  inde- 
pendenthi  of  nil  other  nuthoritt/.  what  papers  cominjr  to  him  as  president  the  public  Interest 
permits  to  be  communicated,  and  to  who.  I  assure  you  of  my  readiness,  under  that  restric- 
tion, voluntarily  to  furnish  on  all  occasions  whatever  tlie  purposes  of  justice  mav  require." 
United  States  v.  Burr.  25  Fed.  Cas.  (No.  14.693)  55v  05.  (Emphasis  added). 
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able  give  and  take  between  the  committee  and  the  agency.  Only  at  that  time  can 
it  be  determined  whether  the  agency  can  comply  with  the  request  in  full  or 
whether  the  matter  has  to  be  referred  to  the  President  pursuant  to  the  :March  24, 
1969  memorandum.  Respect  for  what  Senator  Mathias  has  characterized  as  the 
spirit  of  accommodation  which  is  a  necessary  lubricant  of  our  separation  of  pow- 
ers system  most  certainly  dictates  that  consequences  as  serious  as  a  cut-off  of 
funds  should  not  occur  casually.  They  should  not  result  from  anything  less  than 
unmistakable  formal  action,  such  as  a  formal  vote  of  a  full  committee  or  a  formal 
demand  by  the  Comptroller  General  to  be  taken  only  after  the  agency  response 
to  an  original  demand  has  been  considered  to  be  unsatisfactory.  This  appears 
to  be  the  actual  practice  under  section  634(c)  of  the  Foreign  Assistance  Act,  from 
which  subsection  (f)  has  been  derived. 

Subsection  (f)  would  provide  in  substance  that  if  the  Comptroller  General 
determines  that  requested  information  has  not  been  made  available  within  thirty 
days  and  the  President  has  not  claimed  executive  privilege,  funds  made  available 
to  that  agency  shall  not  be  obligated  or  expended  commencing  the  fortieth  day 
following  the  receipt  of  the  request  by  the  agency.  The  bill  does  not  provide  for 
the  common  contingency  where  a  request  for  information  is  withdrawn  in  full 
or  in  part.  Moreover,  it  would  seem  that  the  committee  or  the  Comptroller  Gen- 
eral, as  the  case  may  be,  is  best  qualified  to  determine  whether  there  has  been 
full  or  satisfactory  compliance. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  report  from  the  standpoint  of  the  Administration's 
program. 

Cordially, 

Mike  McKevitt. 


[From  the  Congressional  Record,  Mar.  8,  1973] 
REMARKS  OF  SENATOR  ERVIN  ON  INTRODUCING  S.J.  RES.  72 

Mr.  Eevin.  Mr.  President,  today  I  introduce,  for  appropriate  reference,  a  joint 
resolution  proposing  steps  to  be  taken  by  the  Congress  when  any  head  of  a 
department  or  agency  of  the  United  States,  or  officer  or  employee  of  the  United 
States  refuses  to  provide  information  requested  by  the  Congress  or  any  of  its 
committees  or  subcommittees,  whether  by  refusing  to  appear  and  testify  or  by 
refusing  to  provide  documents  or  other  matter. 

As  we  all  are  aware,  the  failure  or  outright  refusal  of  Federal  officers  and 
employees  to  produce  information  requested  by  the  Congress  for  its  use  in  carry- 
ing out  its  constitutional  obligation  to  legislate  has  resulted  in  a  serious  erosion 
in  the  separation  of  powers  principle  embodied  in  the  Constitution. 

For  almost  6  years,  the  Senate  Judiciary  Subcommittee  on  Separation  of  Powers 
which  I  am  honored  to  serve  as  chairman,  has  studied  the  problems  raised  by  so- 
called  executive  privilege,  and  in  July  1971,  the  subcommittee  conducted  5  days 
of  hearings  on  the  subject.  At  that  time  the  subcommittee  considered  S.  1125.  a 
bill  introduced  by  Senator  Fulbright,  designed  to  limit  the  assertion  of  executive 
privilege.  During  those  hearings,  the  subcommittee  fully  explored  the  conflict 
between  the  alleged  power  of  the  President  to  withliold  information  when  he  feels 
its  disclosure  would  impede  him  in  the  performance  of  his  constitutional  duties 
and  the  power  of  the  legislative  branch  to  obtain  information  needed  to  legislate 
wisely  and  effectively.  The  basic  right  of  the  taxpaying  public  to  know  what  its 
Government  is  doing  and  the  underlying  facts  upon  which  it  bases  its  actions  was 
also  considered. 

These  basic  principles  have  clashed  repeatedly  since  President  Washington's 
first  term,  when  the  Congress  undertook  to  investigate  the  St.  Clair  expedition. 
Without  objecting  to  the  propriety  of  the  investigation.  President  Washington'.s 
advisors  concluded  that,  while  the  Congress  miglit  institute  inquiries,  and  call  for 
papers  generally,  and  while  the  Executive  ought  to  provide  those  that  the  public 
good  would  permit,  the  Executive  nonetheless  had  the  discretionary  ixjwer  to 
refuse  to  commmiicate  any  information  the  disclosure  of  which  would  injure  the 
public.  Despite  this  contention,  however,  all  of  the  requested  papers  were  turned 
over  to  the  Congress.  Thus  the  celebrated  St.  Clair  incident  by  no  means  consti- 
tutes precedent  for  withholding  of  informntion  from  the  Congress  by  the  Presi- 
dent or  departments  or  agencies  of  Federal  Government. 


485 

There  is  little  disagreement  that  the  power  to  institute  inquiries  and  exact 
information  is  integral  to  the  congressional  power  to  legislate — McGniin  v. 
Dau(j1(crttj,  273  U.S.  165  (1927).  However,  several  I'residents  have  urged  that  the 
Chief  Executive  has  the  power  to  withhold  information  from  the  Congress  and 
from  the  puhlic,  hased  upon  article  II,  section  3  of  the  Constitution,  which  re- 
quires the  President  to  see  that  the  laws  are  faithfull.v  executed.  Chief  Executives 
have  argued  that  a  certain  amount  of  .secrecy  is  mandatory  to  give  the  President 
the  necessary  autonomy  to  discharge  his  duties.  Since  he  cannot  exercise  all  of 
his  powers  alone,  it  is  urged  that  there  is  a  derivative  applicable  to  all  the  mem- 
bers of  the  executive  branch,  an  assertion  that  is  even  more  devastating  to  the 
checks-and-balances  principle. 

In  1962,  President  Kennedy  attempted  to  end  the  practice  of  delegating  to  em- 
ployes of  the  executive  branch  the  authority  to  claim  executive  privilege.  In 
his  Marcli  7.  1962,  letter  to  the  House  Special  Government  Information  Sub- 
committee of  the  Government  Operations  Connnittee,  President  Kennedy  stated 
that  the  basic  policy  of  his  administration  would  be  that  only  the  President  could 
invoke  executive  privilege,  and  that  the  privilege  would  not  l)e  used  "without 
specitic  Presidential  approval."  Presidents  Johnson  and  Xixon  reaffirmed  in  writ- 
ing this  policy  of  limited  exercise  of  executive  privilege.  Nevertheless,  this  theo- 
retical control  over  the  withholding  of  information  does  not  operate  satisfactorily 
in  practice,  and  over  the  years  Congress  has  encountered  numerous  instances 
of  withholding  of  information  essential  in  carrying  out  its  constitutional  powers. 

Even  if  the  issuance  of  the  foregoing  Presidential  policy  statements  were  to 
be  taken  as  a  statement  of  a  policy  which  operates  as  well  in  practice  as  in 
theory,  it  would  still  be  notable  that  the  theory  of  the  executive  i)rivilege  has 
developed  subject  to  the  will  of  each  succeeding  President,  and  that  there  has 
been  no  legislative  statement  relating  to  its  existence  or  exercise,  nor  have  there 
been  any  definitive  judicial  decisions.  The  result  has  been  that  the  formal  or 
informal  withholding  of  information  from  the  Congress  has  become  part  and 
parcel  of  the  growing  power  of  the  executive  branch  vis-a-vis  the  Congress. 

This  shifting  of  ix)wer  away  from  the  legislative  l)ranch  and  into  the  hands 
of  the  Executive  has  come  about  primarily  from  the  failure  of  the  Congress 
to  assert  and  exercise  its  constitutional  i)owers.  This,  in  conjunction  with  the 
almost  unlimited  delegation  of  authority  to  the  bureaucracy,  has  placed  the  Con- 
gress in  the  po.sition  of  being  the  chief  aggrandizer  of  the  Executive.  I  fear  that 
the  resulting  increase  in  executive  power  has  come  close  to  creating  "a  govern- 
ment of  men,  not  of  laws," 

Aside  from  the  enormous  problems  that  refusals  to  provide  information  po.se 
in  tenns  of  the  separation  of  powers  i)rinciple,  the  practice  contravenes  an  under- 
lying assumption  of  the  Constitution  :  namely,  that  the  free  flow  of  ideas  and 
information  and  the  open  and  full  disclosure  of  the  governing  process  is  essential 
to  the  operation  of  our  democratic  form  of  government.  Any  lessening  in  avail- 
able information  results  in  lessened  citizen  i»articipatioh,  and  in  a  virtual  absence 
of  accountability  on  the  part  of  those  who  govern.  Thus  it  is  plain  that  the 
exercise  of  the  assumed  power  of  executive  privilege  undergirds  the  growing 
policy  of  governmental  secrecy    that  is  so  inimical  to  our  freedoms. 

Despite  growing  objections  to  this  unwarranted  use  of  executive  power,  the 
past  months  have  seen  no  letup;  indeed,  only  last  month,  during  the  hearings 
which  my  Subcommittee  on  Separation  of  Powers  conducted  in  conjunction  with 
an  ad  hoc  subcommittee  of  the  Government  Operations  Committee,  it  appeared 
that  Secretary  of  Agriculture  Earl  Rutz  and  Administrator  "William  Ruckelshaus 
of  the  Environmental  Protection  Agency,  under  direction  of  the  administration, 
would  refuse  to  come  and  testify  on  the  subject  of  executive  imimundment  of 
funds  appropriated  for  programs  to  be  carried  out  by  the  Department  of  Agri- 
culture and  the  Environmental  Protection  Agency.  Only  after  the  subcommittees 
made  it  plain  that  the  testimony  of  the  two  Government  witnesses  was  essential 
to  the  inquiry,  and  that  the  subcommittees  were  prepared  to  issue  subpeuas.  if 
necessary,  did  the  administration  decide  that  it  would  be  appropriate  for  these 
two  oflficials  to  appear  and  present  the  testimony  requested.  Moreover,  during  the 
hearings  held  in  the  la.st  Congress  l)y  my  Subcommittee  on  Constitutional  Rights 
on  the  reprehensible  jiractice  of  Army  surveillance  OA'or  civilians,  the  sul)Com- 
mittee  repeatedy  requested  information,  documents,  and  tlie  testimony  of  certain 
military  officers.  However,  the  subcommittee  was  refused  consistently  on  the 
grounds,  inter  alia,  that  it  had  no  need  for  the  information  or  testimony  re- 
quested, hut  at  no  time  was  the  doctrine  of  executive  jirivilege  formally  invoked 
by  the  President,  There  are  numerous  similar  instances  involving  the  head  of 
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Federal  departments  and  agencies.  Thus  it  is  not  the  formal  invocation  of  execu- 
tive privilege  alone  that  causes  difficulty,  but  the  multitude  of  specious  reasons 
given  by  department  and  agency  heads  and  other  officers  and  employees  of  the 
Federal  Government  for  their  refusals  to  provide  the  information  sought  by  the 
Congress. 

Additionally,  I  might  note  that  the  Washington  Post,  in  a  story  dated  March 
3,  1973,  reported  that  the  President  had  told  reporters  at  a  press  conference  that 
he  would  invoke  executive  privilege  if  the  Senate  Judiciary  Committee  should 
request  the  appearance  of  his  counsel,  John  W.  Dean  III,  in  regard  to  the  nom- 
ination of  L.  Patrick  Gray  III  to  be  the  Director  of  the  Federal  Bureau  of  Inves- 
tigation. Mr.  Nixon  reportedly  stated  that  "No  President  could  ever  agree  to  allow 
the  counsel  to  the  President  to  go  down  and  testify  before  a  committee,"  making 
no  distinction  whatever  between  the  various  types  of  information  that  might  be 
sought  from  such  a  person.  While  I  recognize  that  there  is  a  need  for  a  Presi- 
dent to  seek  counsel  and  advice  from  his  closest  staff  members,  and  that  such  con- 
versations on  certain  occasions  necessarily  must  be  kept  confidential,  it  appears 
to  me  that  the  President's  broadside  statement  that  no  President  could  ever  agree 
to  allow  his  counsel  to  testify  represents  the  essence  of  the  conflict  between  the 
President  and  the  Congress. 

In  truth,  it  is  an  admission  that  the  President  and  agency  and  department 
heads  and  employees  are  making  unilateral  decisions  regarding  the  informa- 
tion that  the  Congress  will  be  allowed  to  obtain  in  carrying  out  its  constitutional 
duty  to  legislate  and  approve  presidential  appointments.  Further,  these  unilateral 
determinations  appear  to  be  made  with  no  reasonable  discriminatory  ground 
rules.  I  believe  that  the  Congress  and  the  President  must  cooperate  in  seeing 
that  the  American  people  receive  the  informed  governance  that  they  deserve  and 
that  they  receive  the  necessary  information  regarding  the  operations  of  their 
Government,  and  that  those  who  govern  will,  in  turn,  be  accountable  to  the 
taxpayers. 

In  view  of  the  continued  reluctance  of  the  President  and  employees  and  officials 
of  Federal  departments  and  agencies  to  provide  the  Congress  with  the  informa- 
tion which  it  must  have  in  order  to  legislate  intelligently,  I  feel  that  it  is  essen- 
tial that  the  Congress  adopt  some  means  of  insuring  that  such  refusals  are  well 
taken,  and  if  not  that  they  will  cease,  and  the  information  needed  by  the  legis- 
lative branch  will  be  forthcoming  from  those  who  possess  it. 

It  is  for  that  reason  that  I  urge  the  speedy  adoption  of  the  Senate  joint  res- 
olution I  introduce  today.  The  resolution  would  provide  for  the  Congress  to 
require  any  Federal  department  or  agency  head  or  any  officer  or  employee  of 
the  Federal  Government  to  appear  and  answer  and  to  produce  all  documents 
and  other  matter  sought,  unless  the  President  formally  invokes  executive 
privilege,  in  which  event  the  Congress — or  any  subcommittee,  committee,  or 
joint  committee  propounding  the  questions  or  seeking  the  documents  or  other 
matter — would  make  a  factual  determination  whether  the  invocation  of  ex- 
ecutive privilege  is  well  taken.  If  it  decides  that  the  refusal  is  not  well  taken, 
it  can  then  require  the  officer  or  employee  to  answer  the  questions  propounded 
or  to  produce  the  materials  requested.  When  any  committee  or  subcommittee 
upholds  or  denies  the  invocation  of  executive  privilege,  it  is  required  to  file  a 
resolution  with  its  House  of  Congress — or  a  concurrent  resolution  with  both 
Houses  in  the  case  of  a  joint  committee  or  a  subcommittee  thereof — with  a 
report  of  its  proceedings  relating  to  such  invocation  of  executive  privilege.  The 
Congress  or  respective  House  thereof  is  empowered  to  take  such  action  as  it 
deems  proper  with  respect  to  the  disposition  of  such  resolution. 

I  submit  that  this  procedure  would  strongly  discourage  the  abuse  of  the  doc- 
trine of  executive  privilege  and  would  provide  an  essential  procedure  for  the 
Congress  to  use  in  its  apparently  earnest  effort  to  regain  its  rightful  constitutional 
powers.  I  want  to  stress  strongly  that  the  introduction  of  this  resolution  is  not 
a  partisan  matter,  but  that  it  is  an  attempt  to  enable  the  Congress  to  regain 
its  rightful  role  under  the  Constitution. 

It  is  mandatory  for  the  survival  of  our  system  of  government  that  we  take 
all  reasonable  measures  to  insure  that  the  separation  of  powers  principle  sur- 
vives, for  if  it  does  not,  the  basis  of  our  freedoms  will  have  retreated  into  history. 
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93d  congress 
1st  Session 


S.  J.  RES.  72 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  8, 1978 

Mr.  Ervin  introduced  the  following  joint  resolution;  which  was  read  twice 
■and  referred  to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

To  insure  the  separation  of  Federal  powers  and  to  protect  the 
legislative  function  by  providing  a  procedure  for  requiring 
Federal  officers  and  employees  to  inform  the  Congress. 

Whereas  Congress  must  be  fully  informed  of  the  facts  and  prem- 
ises upon  which  proposed  actions  of  the  Ulnited  States  Gov- 
ernment are  based  if  it  is  to  exercise  its  constitutional  re- 
sponsibiUty  in  enacting  the  laws  and  appropriating  the 
budget  authority  of  the  United  States  Government; 

Whereas  heads  of  departments  and  agencies  of  the  United  States, 
and  officers  and  employees  of  the  United  States,  have  on 
past  occasions  refused  to  appear  and  to  testify  and  produce 
documents  and  other  matter  and  to  inform  Congress  when 
requested  to  do  so  by  the  Congress,  either  House  of  Congress, 
its  joint  committees,  committees  of  either  House,  or  sub- 
committees thereof,  thereby  causing  a  grievous  erosion  of  the 
checks  and  balances  prescribed  by  the  Constitution; 

n 
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Whereas  such  heads  of  departments  and  agencies  of  the  United 
States,  and  officers  or  employees  of  the  United  States  have 
asserted  that  their  refusal  to  appear  and  to  testify  or  produce 
documents  or  other  matter  before  such  committees  and  sub- 
committees has  been  based  upon  the  notion  of  privileged 
communications  between  the  President  and  the  officials  re- 
quested to  appear  and  to  testify  or  to  produce  documents 
and  other  matter;  and 

"Whereas  there  is  a  pressing  need  to  terminate  this  erosion  and 
to  insure  the  separation  of  Federal  powers  and  to  protect 
the  legislative  function:  Now,  therefore,  be  it 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the   United  States  of  America  in   Congress  assembled, 

3  That,  when  any  such  head  of  a  department  or  agency  of  the 

4  United  States,  or  officer  or  employee  of  the  United  States 
6  is  summoned  and  requested  to  testify  or  to  produce  docu- 

6  ments  or  any  other  matter  before  the  Congress,  either  House 

7  of  Congress,  any  joint  committee  of  Congress,  any  committee 

8  of  either  House,  or  any  subcommittee  thereof,  that  depart- 

9  ment  or  agency  head  or  officer  or  employee  shall  appear  and 

10  answer  all  questions  propounded  to  him,  and  produce  all  docu- 

11  uments  and  other  matter  sought,  unless  the  President  formally 

12  invokes  executive  privilege  in  writing  and  expressly  in- 
IB  structs  the  officer  or  employee  to  refuse  to  appear  or  to  re- 
14  fuse  to  answer  specific  questions,  or  to  produce  specific  docu- 
1^  ments  or  other  matter,  with  respect  to  a  specific  item,  in 
1^  which  event  it  shall  then  be  a  question  of  fact  for  the  Con- 
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1  gress,  House  of  Congress,  joint  committee,  committee  or  suh- 

2  committee  proposing  the   questions   or  seeking  the   docu- 

3  ments  or  other  matter  to  decide  whether  the  invocation  of 

4  executive  privilege  is  well  taken.  If  it  is  decided  that  the 

5  invocation  is  not  well  taken,  the  officer  or  employee  shall  be 

6  ordered  to  appear  and  to  answer  the  question  or  questions 

7  propounded  and  produce  any  documents  or  other  matter 

8  requested. 

9  Sec.  2.  When  the  Congress,  either  House  of  Congress, 
10  joint  committee,  committee,  or  subcommittee  upholds  or  de- 
ll nies  the  invocation  of  executive  privilege,  it  shall,  vvdthin  ten 

12  days,  file — 

13  (1)  in  the  case  of  a  joint  committee,  a  concurrent 
«           resolution  with  both  Houses  of  Congress;  and 

15  (2)  in  the  case  of  a  committee  or  subcommittee,  a 

16  resolution  with  its  House  of  CongTCSs;' 

1'^  with  a. report  and  record  of  its  proceedings  relating  to  such 

15  invocation  of  executive  privilege.  Congress,  in  the  case  of 

1^  any  such  concuircnt  resolution,  and  the  House  of  Congress 

20  "with  whom  any  such  resolution  is  filed,  shall  take  such  action 

21  as  it  deems  proper  with  respect  to  the  disposition  of  such 

22  concurrent  resolution  or  resolution. 
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[From  the  Congressional  Record,  June  8,  1973] 

REMARKS   OF    SENATOR   ERVIN   ON   INTRODUCING   SENATE 
CONCURRENT  RESOLUTION  30 

PRODUCTION  OF  INFORMATION  BY  FEDERAL  OFFICERS  AND  EMPLOYEES 

Mr.  Ervin.  Mr.  President,  on  behalf  of  Senator  Muskie  and  myself,  I  submit 
for  appropriate  reference  a  concurrent  resolution  to  establish  a  procedure  assuring 
Congress  the  full  and  prompt  production  of  information  requested  from  Federal 
oflBicers  and  employees. 

This  resolution  is  similar  in  content  and  purpose  to  Senate  Joint  Resolution 
72  which  I  introduced  on  March  8,  1973,  but  it  has  been  altered  in  several  im- 
portant ways,  primarily  as  a  result  of  extensive  hearings  conducted  in  April  and 
May  by  the  Subcommittee  on  Intergovernmental  Relations  of  the  Committee  on 
Government  Operations  and  the  Judiciary  Subcommittees  on  Separation  of  Pow- 
ers and  Administrative  Practice  and  Procedure. 

The  resolution  provides  that  when  an  officer  or  employee  of  the  executive  branch 
is  summoned  and  requested  to  testify  or  to  produce  information,  records,  docu- 
ments, or  other  material  before  either  House  of  Congress  or  any  committee  or 
subcommittee  thereof,  that  officer  or  employee  shall  appear  pursuant  to  the  re- 
quest made  of  him  and  shall  answer  all  questions  propounded  to  him  and  shall 
produce  all  information  sought  unless  the  President  formally  and  expressly  in- 
structs him  in  writing  to  refuse  to  appear  or  to  provide  the  information. 

In  the  event  of  a  Presidential  refusal,  the  written  instruction  shall  set  forth 
the  grounds  on  which  the  refusal  is  based.  Such  written  instruction  shall  be 
transmitted  to  the  House,  or  committee  or  subcommittee  thereof,  requesting  the 
information  or  appearance. 

The  appropriate  House,  committee,  or  subcommittee  seeking  the  appearance  or 
information  shall  determine  whether  or  not  such  a  Presidential  instruction  is 
without  foundation  in  law.  When  a  committee  or  subcommittee  finds  that  the 
refusal  is  without  foundation  in  law,  then  the  appropriate  House  or  committee 
shall  order  the  official  or  employee  to  appear  and  to  answer  the  questions  or  pro- 
vide the  information. 

When  a  committee  or  subcommittee  determines  that  a  Presidential  instruction 
to  withhold  information  is  without  foundation  in  law,  it  shall  file  within  10  days 
an  appropriate  resolution  with  its  respective  House  with  a  report  and  record  of 
its  proceedings  relating  to  the  Presidential  instruction.  The  respective  House 
shall  take  such  action  as  it  deems  proper  with  respect  to  the  disposition  of  the 
appropriate  resolution. 

This  resolution  differs  in  two  respects  from  Senate  Joint  Resolution  72  which 
I  introduced  earlier  this  year. 

First,  it  does  not  mention  the  term  "executive  privilege"  which  has  been  used 
by  the  Executive  as  a  disguise  for  a  variety  of  refusals  to  provide  information 
requested  by  Congress.  I  do  not  believe  that  it  is  necessary  for  Congress  to  put 
a  stamp  of  approval — whether  expressly  or  by  implication — on  such  a  "privilege." 
Rather,  Congress  should  review  Presidential  refusals  to  provide  information  and 
determine  whether  or  not  they  are  founded  in  law,  which  would  include  a  proper 
exercise  of  privilege  or  authority  granted  by  statute. 

Second,  it  takes  the  form  of  a  concurrent  resolution  rather  than  a  joint  resolu- 
tion. The  intent  and  purpose  is  to  create  an  internal  congressional  procedure  by 
which  Congress  will  exercise  the  powers  and  prerogatives  which  properly  belong 
to  it ;  it  would  not  have  legislative  effect  and  therefore  would  not  be  subject  to 
a  Presidential  veto. 

This  resolution  and  the  improvements  incorporated  in  it  are  the  outgrowth 
of  the  extensive  hearings  on  executive  privilege  and  Government  secrecy  being 
conducted  this  year  by  the  subcommittees  I  mentioned  earlier.  Those  hearings 
pointed  out  the  extent  to  which  the  failure  or  outright  refusal  of  Fetleral  officers 
and  employees  to  produce  information  requested  by  Congress  in  carrying  out  its 
constitutional  function  to  legislate  has  resulted  in  a  serious  erosion  in  the  sepa- 
ration of  powers  doctrine  embodied  in  the  Constitution. 

I  am  sure  that  many  Senators  and  other  American  citizens  were  shocked  on 
April  10,  when  the  then  Attorney  General,  Richard  G.  Kleindienst.  testified  that 
the  President  could  extend  the  doctrine  of  executive  privilege  to  prohibit  any  and 
all  of  the  2.5  million  employees  of  the  executive  branch  from  testifying  or  pro- 
viding information  to  Congress.  Although  the  administration  has  since  indicated 
that  it  does  not  intend  to  exercise  the  privilege  so  broadly,  especially  in  connec- 
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tion  with  the  Watergate  investigation,  such  a  sweeping  assertion  of  the  scope  of 
the  privilege  must  make  us  wonder  if  the  President  and  his  assistants  have  any 
respect  at  all  for  the  separation  of  powers  doctrine. 

Congress  must  not  stand  idly  l).v  and  allow  the  President  to  stretch  Executive 
privilege  to  cover  every  operation  of  the  executive  brancli.  I  resi>ect  the  right  of 
the  Executive  insofar  as  executive  privilege  is  confined  to  communications  be- 
tween Presidential  aides  or  other  executive  employees  and  the  President,  or  with 
respect  to  communications  of  a  confidential  nature  between  different  Presidential 
aides  or  executive  employees  when  they  are  assisting  the  President  in  carrying 
out  the  duties  of  his  Office.  But  I  do  not  think  there  is  any  privilege  tJiat  exists 
to  withhold  information  about  matters  that  have  already  been  made  public  by 
other  administration  officials  or  with  respect  to  official  dealings  between  Presi- 
dential aides  and  third  persons. 

In  other  words,  executive  privilege  should  be  used  in  verj-  narrow  contexts, 
and  when  it  is  used,  Congress  must  determine  whether  it  is  exercised  properly. 
Tlie  procedure  which  would  be  established  by  this  resolution  would  merely  insure 
Congress  the  opportunity  to  make  that  determination. 

I  sulnuit  that  the  procedure  created  by  this  resolution  would  strongly  discour- 
age the  abuse  of  the  doctrine  of  executive  privilege  and  would  provide  an  essen- 
tial procedure  for  Congress  to  use  in  its  effort  to  regain  its  rightful  constitutional 
powers. 

Mr.  President,  I  ask  unanimous  consent  that  the  text  of  this  concurrent  reso- 
lution be  printed  in  the  Recorp. 

There  being  no  objection,  the  concurrent  resolution  was  ordered  to  be  printe<l 
in  the  Record,  as  follows : 
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=r  s.  CON.  RES.  30 


IX  THE  SENATE  OF  TTTE  UNITED  STATES 

June  8, 197P) 

Mr.  Er\tn-  (for  himself  and  Mr.  Mfskie)  siihniitted  the  followino-  coiicuirent 
resolution;  whicli  was  refei'red  to  the  Conmiittee  on  G()\crnmt'nt  Opera- 
tions 


CONCURRENT  RESOLUTION 

To  establish  a  procedure  assuring  Congress  the  full  and  prompt 
production  of  information  requested  from  Federal  officers 
and  employees. 

Whereas  the  denial  to  either  House  of  Congress,  to  its  joint 
committees,  committees  and  subcommittees  by  officers  or 
employees  of  the  United  States  uf  any  information,  including 
testimony,  records  or  documents,  or  other  material,  requested 
by  the  Congress  in  the  performance  of  its  functions  erodes 
the  system  of  checks  and  balances  prescribed  by  the  Consti- 
tution, unless  grounds  sufficient  in  law  are  asserted  for  such 
denials :  Now,  therefore,  be  it 

1  Resolved  hy  the  Senate  (the  House  of  Representatives 

2  concurring),    That,    when   an   officer   or   employee    of   the 

3  United  States  is  summoned  and  requested  to  testify  or  to 
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1  produce  information,  records,  documents,  or  other  material 

2  before  either  House  of  Congress,  any  joint  conmiittee   of 

3  Congress,  any  committee  of  either  House  or  any  subcom- 

4  mitteei.  tjliereof,  4liat,  officer  or  employee  shall  appear  pur- 

5  suant  to  a  request  specifying  the  time  and  the  place  and 
G  shall  answer  all  questions  propounded  to  him,  and  produce 

7  all  inf(;nnation,  including  records,  documents,  and  other  ma- 

8  terial  sought,  unless  the  President  fonnall}'  and  exj)ressly 

9  instructs  the  officer  or  employee  in  writing  to  refuse  to  pro- 

10  yide  the  information  requested,  including  answers  to  specific 

11  questions,  or  specific  records,  documents,  or  other  material, 

12  l4riE  ^'hi^H-  ^efit  SEiich  Presidential  instruction  shall  set  forth 

13  the  grounds  on  which  the  refusal  is  based.  Such  written  in- 
-14  struction  shall  be  transmitted  to  the  House  of  Congress, 

15  joint  committee,  connnittee,  or  subcommittee  requesting  the 

16  information,  proposing  the  questions  or  seeking  the  records, 

17  documents,  or  other  material,  which  shall  then  determine 

18  whether  or  not  the  Presidential  instruction  is  without  founda- 

19  ■  tion  in  law.  If  it  is  detennined  that  the  Instraction  is  with- 

20  out  foundation  in  law,  the  officer  or  employee  shall  be  ordered 

21  to  appear  at  a  time  specified  before  the  House  of  Congress, 

22  joint  committee,  committee,  or  subcommittee  and  to  pro- 

23  vide  there  the  information  requested  by  answering  the  ques- 
21  tiou  or  questions  propounded  and  producmg  any  official 
25  information,  including  records,  documents,  or  other  ma- 
2G  terial  requested. 
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1  Sec.  2.  When  a  joint  committee  of  the  Congress,  or  a 

2  committee,  or  subcommittee  of  either  House  of  Congress 

3  determines  that  a  Presidential  instruction  to  withhold  infor- 

4  mation  requested  by  it  is  without  foundation  in  law,  It  shall, 

5  within  ten  days,  file — 

6  (1)   hi  the  case  of  a  joint  committee,  a  concurrent 

7  resolution  with  both  Houses  of  Congi'ess ;  and 

8  (2)  in  the  case  of  a  committee  or  subcommittee,  a 
^  resolution  with  Its  House  of  Congress ; 

1*^  with  a  report  and  record  of  Its  proceedings  relating  to  such 

11  Presidential  instruction.  Congress,  in  the  case  of  any  such 

12  concurrent  resolution,  and  the  House  of  Congress  with  whom 

13  any  such  resolution  is  filed,  shall  take  such  action  as  It  deems 
1-t  proper  with  respect  to  the  disposition  of  such  concurrent 
1'^  resolution  or  resolution. 
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[From  the  Congressional  Record,  Mar.  6,  1973] 
REMARKS  OF  SENATOR  PERCY  ON  INTRODUCING  S.  1106 

Mr.  Percy.  Mr.  President,  Congres.s  enacted  the  Federal  Reports  Act  in  1M2 
to  cut  bureaucratic  inefficiency  and  curb  Government  harassment  of  small  busi- 
ness. But  in  the  ensuing  years,  under  several  administrations,  the  Budget  Bureau 
and  its  latter-day  successor,  the  Office  of  Management  and  Budget,  has  misread 
congressional  intent.  Using  the  Federal  Reports  Act.  OMB  largely  controls  the 
investigatory  functions  of  Federal  agencies. 

The  Federal  Reports  Act  emerged  during  World  AVar  II  crisis  years.  Massive 
Government  information-gathering  accompanied  price  controls  and  rationing. 
People  waited  in  long  lines  occasioned  in  part  by  paperwork,  overkill,  and  red- 
tape.  Congress  acted  quickly  to  alleviate  the  situation.  Unwittingly,  it  gave  the 
then  Bureau  of  the  Budget  broad  discretionary  authority  over  Government  in- 
formation gathering. 

Federal  agencies,  under  the  act,  must  now  receive  OMB  approval  for  collecting 
identical  information  from  more  than  nine  persons  or  business  firms.  Agencies 
send  their  questionnaires  to  OMB  for  review.  OMB  industry  advisory  commit- 
tees— composed  of  representatives  of  big  business  rather  than  the  small  busi- 
nesses the  act  was  designed  to  protect — screen  the  data  requests.  WTiole  ques- 
tions or  series  of  questions  can  be  stricken  from  the  questionnaires.  Information 
requests  can  be  denied  altogether,  or  as  happens  more  commonly,  requests  are 
delayed  until  the  desired  information  is  no  longer  relevant  or  necessary.  In  the 
end,  OMB  decides  what  information  the  Government  can  gather,  at  least  as  to 
situations  covered  by  the  Federal  Reports  Act. 

There  is  a  clear  conflict  of  interest.  Representatives  from  the  firms  and  in- 
dustries affected  select  which  questions  the  Government  can  ask.  Moreover,  there 
is  no  time  limitation  as  to  the  length  of  time  OMB  can  withhold  its  approval. 
Indeed.  OMB  can  delay  a  questionnaire  indefinitely.  Denial  of  information  merits 
no  explanation  whatsoever.  And,  at  least  until  recently,  most  OMB  advisory 
committee  meetings  have  been  conducted  in  secret.  It  is  expected  that  passage 
last  year  of  the  Federal  Advisory  Committee  Act — Public  Law  92-463 — will  cor- 
rect that  unhealthy  situation. 

Delay  tactics  abound.  Testimony  offered  during  hearings  of  the  Subcommittee 
on  Intergovernmental  Relations  last  year  indicated  that  the  national  waste  in- 
ventory survey  was  detained  7  years  by  OMB-sanctioned  devices.  The  OMB 
advisory  committee  reportedly  favored  granting  corporate  property  rights  over 
poison  effluents.  No  Federal  agency  could  then  survey  an  industry's  waste 
chemicals. 

Congress  designed  the  Federal  Reports  Act  to  halt  uneconomic  duplication  by 
information-gathering  agencies  and  to  insulate  small  businesses  from  burden- 
some Government  inquiries.  Present  delay  procedures  are,  however,  costly.  The 
consequence  of  affording  immunity  to  probing  investigations,  as  into  monopolistic 
behavior  or  anticompetitive  conduct,  can  mean  even  greater  harm  to  small 
businesses. 

To  be  effective,  Federal  agencies  require  reasonable  investigatory  privileges. 
Where  a  request  is  unreasonable,  it  should  explain  any  such  actions.  Otherwise, 
delay  is  default.  I  am.  therefore,  introducing  this  measure  to  appropriately  limit 
the  OMB  review  period  to  60  days  and  require  a  full  explanation  for  any  disap- 
proval of  information  requests  by  agencies. 

Many  Americans  lack  faith  in  the  Federal  Government.  Many  believe  that  in- 
formation is  deliberately  being  suppressed.  A  free  government  must  merit  public 
respect.  A  first  step  in  that  direction  is  to  be  willing  to  explain  its  actions  and  to 
conduct  its  affairs  in  public  view.  Those  who  operate  in  the  public's  name  should 
operate  in  the  public  view. 

If  Government  cannot  assemble  accurate  and  needed  information  without 
undue  interference,  it  cannot  govern  effectivel.v. 

I  call  the  attention  of  my  colleagues  to  the  fact  that  the  provisions  of  this 
legislation  were  incorporated  last  year  in  my  Federal  Advisory  Committee  bill, 
which  was  unanimously  approved  by  this  body.  This  section,  however,  was 
knocked  out  in  the  House-Senate  conference  as  being  nongermane  to  the  subject 
matter  at  issue.  Since  in  fact  the  provisions  apply  not  only  to  advisory  commit- 
tees but  to  all  agencies  of  Government.  I  believe  that  separate  legislation  at  this 
time  is  appropriate  to  accomplish  the  stated  purposes. 

Mr.  President.  I  ask  unanimous  consent  that  the  text  of  the  bill  be  printed 
at  this  point  in  the  Record. 

There  being  no  objection,  the  bill  was  ordered  to  be  printed  in  the  Record,  as 
follows : 
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93d  congress 

1st  Session 


S.  1106 


IN  THE  SENATE  OF  THE  UNITED  STATES 

March  6,1973 

Mr.  Percy  introduced  the  following  bill ;  \yhich  was  read  twice  and  referred 
to  the  Committee  on  Government  Operations 


A  BILL 

To  amend  the  Federal  Eeports  Act  to  avoid  undue  delays  in  the 
collection  of  information  by  Government  agencies. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  Section  1.  Section  6509  of  title  44,  United  States  Code, 

4  is  amended  by  inserting  "  (a) "  before  the  words  "A  Federal 

5  agency"  and  by  adding  at  the  end  thereof  the  following 

6  new  subsections: 

7  "  (b)   A  determination  of  disapproval  by  the  Director 

8  shall  be  accompanied  by  a   full  statement   of  the   reasons 

9  therefor. 

10  "(c)   Any  collection  of  information  which  has  been  re- 

11  ferred  to  the  Director  of  the   Office   of  Management   and 
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2 

1  Budget  lor  his  approval  under  section  3506  of  this  title  or 

2  under  subsection    (a)    of  this  section  shall  be  approved  or 

3  denied  within  sixty  days  or  such  approval  shall  be  deemed 

4  to  have  been  granted." 
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AGENCY  COMMENTS 

(S.  1106) 

Department  of  Justice, 
Washhigton,  D.C.,  July  10, 1973. 
Hon.  Edmund  S.  Muskie, 

Chairman,  Subcommittee  on  Intergovernmental  Relations,  Committee  on  Govern- 
ment Operations,  U.S.  Senate,  Washington,  D.C. 

Deak  Senator  :  This  is  in  response  to  your  request  for  the  views  of  the  De- 
partment of  Justice  on  S.  1106,  a  bill  "To  amend  the  Federal  Reports  Act  to 
avoid  undue  delays  in  the  collection  of  information  by  Government  agencies." 

The  bill  would  require  the  Director  of  the  Office  of  Management  and  Budget 
to  specify  reasons  for  disapproving  an  agency's  proposal  to  collect  certain  types 
of  information  and  to  malse  his  decision  whether  to  approve  or  disapprove  within 
sixty  days. 

Whether  this  bill  should  be  enacted  involves  considerations  as  to  which  the 
Department  of  Justice  defers  to  the  OflSce  of  Management  and  Budget.  That 
Office  has  advised  that  there  is  no  objection  to  the  submission  of  this  report 
from  the  standpoint  of  the  Administration's  program. 
Cordially, 

Mike  McKevitt. 


Office  of  Management  and  Budget, 

Washington,  D.C,  June  29, 1913. 
Hon.  Edmund  S.  Muskie, 

Chairman,  Subcommittee  on  Intergovernmental  Relations,  Com,mittee  on  Govern- 
ment Operations,  U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Muskie  :  This  letter  is  in  response  to  yours  of  March  28  to 
the  Director,  requesting  a  report  on  S.  1106,  a  bill  to  "amend  the  Federal  Re- 
ports Act  to  avoid  undue  delays  in  the  collection  of  information  by  Government 
agencies." 

S.  1106  would  require  the  Director  to  provide  a  full  statement  of  reasons  for 
disapproving  a  Federal  agency  request  to  collect  information  and  would  require 
him  to  approve  or  deny  such  a  request  within  60  days  "or  such  approval  shall 
be  deemed  to  have  been  granted." 

The  Federal  Reports  Act  declares  it  to  be  the  policy  of  the  Congress  that  "in- 
formation which  may  be  needed  by  the  various  Federal  agencies  should  be 
obtained  with  a  minimum  burden  upon  business  enterprises  (especially  small 
business  enterprises)  and  other  persons  required  to  furnisli  such  information,  and 
at  a  minimum  cost  to  the  Government,  that  all  unnecessary  duplication  of 
efforts  in  obtaining  such  information  .  .  .  should  be  eliminated  as  soon  as  practi- 
cable ;  and  that  information  collected  and  tabulated  by  any  Federal  agency 
should  insofar  as  it  is  expedient  be  tabulated  in  a  manner  to  maximize  the  use- 
fulness of  the  information  to  other  Federal  agencies  and  the  public." 

As  one  of  the  ways  of  securing  these  policy  objectives,  the  Act  provides  that 
no  Federal  agency  "shall  conduct  or  sponsor  the  collection  of  information,  upon 
identical  items,  from  ten  or  more  persons  (other  than  Federal  employees  con- 
sidered as  such)  unless,  in  advance  of  such  collection  .  .  .  the  Director  [of  the 
Office  of  Management  and  Budget]  shall  have  stated  that  he  does  not  disapprove 
of  such  collection." 

The  proposed  amendment  requiring  the  Director  to  furnish  reasons  for  dis- 
approving a  request  to  collect  information  from  the  public  would  place  in  law 
that  which  has  been  OMB  practice  for  the  entire  period  of  the  existence  of  the 
Federal  Reports  Act.  Since  the  objectives  of  the  amendment  are  already  being 
achieved  and  has  been  achieved  for  over  30  years,  there  seems  little  purpose  in 
its  enactment. 

The  proposed  amendment  providing  that  approval  of  a  proposal  to  collect  in- 
formation "shall  be  deemed  to  have  been  granted"  in  the  absence  of  action  by  the 
Director  within  60  days  would  subordinate  the  declared  polie.v  of  Congress  to 
the  imperative  of  an  arbitrary'  time  period.  While  only  about  5  percent  of  all 
proposals  received  require  more  than  60  days  for  review,  they  are  most  fre- 
quently the  kinds  of  proposals  which  involve  major  issues  of  duplication,  report- 
ing burden,  and  interagency  coordination.  Sometimes  issues  of  this  nature  cannot 
be  resolved  \Aithin  60  days.  Should  S.  1106  be  enacted,  the  Director  would  be  re- 
quired to  disapprove  proposals  simply  becau.se  important  issues  could  not  be  re- 
solved within  the  arbitrary  time  period  specified  by  law.  Thus,  ironically  a  law. 
whose  basic  purpose  is  to  hold  down  paperwork,  would  itself  become  a  vehicle  to 
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further  increase  it  and  an  amendment  proposed  to  avoid  undue  delays  in  tlie  col- 
lection of  needed  information  may  serve  as  a  means  of  inci'easing  sucli  delays. 
This  proposed  amendment  would  make  it  more  difficult  to  use  the  advisory 
committee  procedure  to  obtain  advice  from  respondents  on  a  reporting  proposal. 
An  advisoiy  committee  meeting  requires  advance  notice  of  about  three  weeks  in 
order  to  assure  availability  of  space,  availability  of  materials,  and  adequate 
public  notice  in  the  Federal  Register  as  required  by  the  Advisory  Committee  Act 
of  1972.  Given  this  lead  time  required  to  set  up  an  advisory  committee  meeting, 
little  time  would  be  left  to  consider  comments  and  criticisms  offered. 

Finally,  the  proposed  amendment  serves  to  cloud  and  confuse  the  purposes  of 
Congress  as  to  policy  regarding  the  collection  of  information  from  the  public. 
Where  the  present  policy  is  clear  and  unambigous.  this  amendment  proposed  in  S. 
1106  would  abandon  the  puri)o.ses  of  the  Federal  Reports  Act  in  every  case  in 
which  it  might  take  longer  than  00  days  to  achieve  them. 

For  these  reasons  it  is  reconnnended  that  S.  1106  not  be  enacted. 
Sincerely, 

Wilfred  H.   Rommel. 
Assistant  Director  for 

Legislative  Reference. 


The  General  Counsel  of  the  Treasury, 

Washington,  B.C.,  July  2,  1973. 
Hon.  Edmund  S.  Muskie, 

Chairman,  Subcommittee  on  Intergovernmental  Relations,  Committee  on  Gov- 
ernment Operations.  U.S.  Senate.  Washington.  B.C. 

Dear  Mr.  Chairman  :  Reference  is  made  to  your  request  for  the  views  of  this 
Department  on  S.  1106.  "To  amend  the  Federal  Reports  Act  to  avoid  undue  delays 
in  the  collection  of  information  by  Government  agencies." 

Fnder  the  provisions  of  the  Federal  Reports  Act.  Federal  agencies  must  re- 
ceive api)roval  from  the  Office  of  Management  and  Budget  before  they  may  collect 
identical  information  from  ten  or  more  persons,  other  than  Federal  employees. 
The  proposed  legislation  would  amend  the  Act  (1)  to  require  the  Director  of  the 
Office  of  Management  and  Budget,  when  he  disapproves  of  an  agenc.v  request  to 
set  forth  his  reasons  therefor,  and  (2)  to  provide  that  approval  or  denial  of  an 
agency  request  must  be  made  within  sixty  days  of  submission  or  approval  shall 
l)e  deemed  to  have  been  granted. 

The  Department  concurs  in  the  objective  of  the  bill.  We  defer,  however,  to  the 
views  of  the  Office  of  Management  and  Budget  on  the  means  of  accomplishing 
that  objective. 

The  Department  has  been  advised  by  the  Office  of  Management  and  Budget  that 
there  is  no  objecticm  from  the  standpoint  of  the  Administration's  program  to  the 
submission  of  this  report  to  your  Subcommittee. 
Sincerely  yours, 

Edward  C.  Schmults, 

General  Counsel. 


[From  the  Congressional  Record,  Mar.  8,  1973] 
REMARKS   OF   SENATOR  MUSKIE   ON   INTRODUCING    S.    1142 

Mr.  Muskie.  Mr.  President,  these  amendments  which  are  cosponsored  by 
13  Senators  from  both  sides  of  the  aisle  respond  to  a  call  many  of  us  have  heard 
for  full  implementation  of  the  people's  right  to  know  the  way  in  which  they  are 
governed.  This  bill,  the  result  of  intensive  investigation  in  the  92d  Congress  by 
Representative  William  Moorhead's  Subcommittee  on  Foreign  Operations 
and  Government  Information,  is  a  major  contribution  to  answering  that  demand, 

We  are  the  best-informed  of  nations  and  the  worst-informed.  Americans  in 
1973  have  access  to  more  data,  statistics,  studies  and  opinions  than  the  citizens  of 
any  other  democracy,  including  their  own,  have  ever  had  before.  In  theory,  our 
people  have  available  to  them  all  the  information  they  need  to  make  wise  and 
intelligent  choices  on  public  policy. 

In  practice,  however,  the  flow  of  vital  information  from  the  governors  to  the 
governed  is  controlled  and  restricted  by  considerations  that  are  alien  to  our  con- 
cept of  open  democracy.  The  Executive  asserts  the  power  to  withhold  from  the 
people  and  from  the  Congress  some  or  all  of  the  expert  advice  it  receives  and 
acts  on.  A  President  or  his  spokesman  can  make  public  those  facts  which  best  sup- 
port a  decision  he  has  already  made  and  can  conceal  arguments  for  alternatives 
he  has  rejected. 
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One  branch  of  the  Armed  Forces  can  keep  its  research  secret  from  the  others, 
putting  its  competitive  drive  for  appropriations  ahead  of  the  public  interest  in 
efl5ciency.  Officials  in  charge  of  regulating  prices  or  communications  or  pollu- 
tion or  consumer  safety  can  be  subjected  to  secret  influences  whose  power  to  affect 
decision  is  increased  by  their  ability  to  operate  behind  closed  doors  and  to  lock 
their  advice  into  closed  files. 

Arguments  made  in  private  may  be  persuasive.  They  may  even  be  correct. 
But  where  the  public  interest  is  at  stake,  argument  must  be  open  so  that  it  can  be 
rebutted.  To  be  enforceable  in  a  society  built  on  trust,  decisions  must  be  reached 
in  a  manner  that  permits  all  those  concerned  to  have  equal  access  to  the 
decisionmakers. 

These  amendments  go  far  to  remove  obstructions  which  many  Federal  agen- 
cies have  put  in  the  way  of  those  citizens  who  seek  to  know.  They  provide  that 
judges  shall  question  the  reasons  asserted  by  an  executive  agency  for  claiming  the 
privilege  of  secrecy  for  its  records  and  shall  examine  the  records  themselves  to 
see  how  reasonable  each  claim  is.  They  affirm  the  right  of  Congress  to  have 
access  to  the  information  on  which  the  Executive  deliberates  and  acts. 

I  am  proud  to  bring  this  legislation  before  the  Senate  at  the  same  time  it 
goes  before  the  other  body.  Together  we  can  examine  the  problems  which  have 
arisen  in  implementing  the  sound  purpose  of  the  Freedom  of  Information  Act 
and  can  work  to  strengthen  that  purpose  and  our  democracy. 

Mr.  President,  I  ask  unanimous  consent  that  an  analysis  of  these  amend- 
ments and  the  text  of  the  bill  be  printed  in  the  Congressional  Record  at  this 
point. 

There  being  no  objection,  the  analysis  and  bill  were  ordered  to  be  printed  in 
the  Record,  as  follows  : 

"analysis  of  amendments  to  the  freedom  of  information  act  of  1967 

"Amendments  to  Section  552(a)  — 

"(1)  agencies  would  be  required  to  publish  and  distribute  their  opinions  made 
in  the  adjudication  of  cases,  policy  statements  and  interpretations  adopted,  and 
administrative  staff  manuals  and  instructions  to  staff  that  affect  the  public, 
rather  than  merely  making  them  "available  for  public  inspection  and  copying," 
as  provided  in  the  present  law. 

"(2)  agencies  would  be  required  to  respond  to  requests  for  records  which  "rea- 
sonably describe  such  records."  This  language  is  siibstituted  for  the  term  "iden- 
tifiable records,"  which  has  been  used  by  the  bureaucracy  in  many  cases  to 
avoid  making  information  available. 

"(3)  agencies  would  be  required  to  respond  to  requests  under  the  Act  within 
10  days  (excepting  Saturdays,  Sunday,  and  legal  public  holidays)  after  re- 
ceipt of  the  request  and  within  20  days  (with  the  same  exceptions)  on  admin- 
istrative appeals  following  denials  to  the  requesting  party.  These  time  periods 
are  the  result  of  a  1971  study  and  recommendations  on  improving  the  operation 
of  the  Act  as  adopted  by  the  Administrative  Conference  of  the  United  States  to 
correct  one  of  the  most  glaring  deficiencies  uncovered  during  oversight  hearings — 
that  of  agency  stalling  and  foot-dragging  tactics  to  avoid  disclosure. 

"(4)  the  Government  could  be  required  by  the  courts  to  pay  'reasonable  attor- 
ney fees  and  other  litigation  costs'  of  citizens  who  successfully  litigate  cases 
under  the  Act.  This  amendment  is  directed  toward  another  major  deficiency  of 
the  present  law  revealed  during  the  hearings — the  high  costs  to  the  average 
citizen  when  attempts  to  obtain  records  under  provisions  of  the  Act  are  frustrated 
by  arbitrary  or  capricious  acts  of  the  bureaucracy  or  by  foot-dragging  tactics. 
Such  assessment  would  be  at  the  option  of  the  court  and  has  been  successfully 
used  in  numerous  civil  rights  cases  in  past  years. 

"(5)  agencies  would  be  required  to  file  answers  and  other  responsive  motions 
to  citizens'  suits  under  the  Act  within  20  days  after  receipt.  Under  normal  rules 
of  Federal  civil  procedure,  the  Government  is  given  60  days  to  file  such  responses, 
although  the  private  citizen  has  only  20  days  to  respond  to  Government  motions : 
this  amendment  would  plug  a  major  loophole  used  by  the  Government,  and  re- 
vealed in  the  hearings,  involving  cases  where  repeated  filing  of  delaying  motions 
by  the  Government  stalled  court  consideration  of  Freedom  of  Information  Act 
cases  for  as  long  as  140  days.  Such  stalling  tactics  make  a  mockery  of  the  law 
and  often  make  the  information,  if  finally  made  available  to  the  citizen,  virtually 
useless  to  him. 

"(6)  new  provisions  proposed  to  Section  552(a)  would  clarify  the  original 
intent  of  Congress  in  connection  with  the  interpretation  of  the  'de  novo'  require- 
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ments  placed  on  the  courts  in  their  consideration  of  cases  under  the  Act.  Such 
amendment  is  made  necessarj-  by  the  Supreme  Court's  decision  in  the  case  of 
Mink  V.  EPA  (410  U.S.  — ),  decided  on  January  22,  1973,  when  the  Court  held 
that  judges  may  ywt  examine  in  camera  documents  in  dispute  where  the  Govern- 
ment claims  secrecy  by  virtue  of  exemption  552(b)  (1),  dealing  with  the  national 
defense  or  foreign  policy,  and  are  not  required  to  exercise  such  in  camera  judg- 
ment in  cases  involving  exemption  552(b)  (5),  dealing  with  inter-agency  or  intra- 
agency  memorandums.  The  amendments  make  it  clear  that  Congress  intended 
and  still  intends  that  'de  novo'  as  used  in  tlie  law  means  that  since  the  burden 
of  proof  for  withholding  is  on  the  Government,  courts  must  examine  agency  rec- 
ords in  camera  to  determine  if  such  records  as  requested  by  the  plaintiff  in  a  suit 
under  the  Act,  or  any  part  thereof,  should  be  withheld  under  any  of  the  nine 
permi.ssive  exemptions  of  552(b).  It  also  makes  it  clear  in  ca.ses  where  exemption 
552(b)  (1)  is  claimed  by  the  agency,  the  court  must  examine  such  classified  rec- 
ords to  see  if  they  are  a  proper  exercise  of  such  Executive  order  classification 
authority  and  that  disclosure  of  the  information  requested  would  actually  be 
'harmful  to  the  national  defense  or  foreign  policy  of  the  United  States.' 

"Amendments  to  Section 552(b)  — 

"(1)  permissive  exemption  (b)  (2)  would  be  amended  to  require  disclosure  of 
information  about  an  agency's  internal  personnel  rules  and  internal  personnel 
practices,  so  long  as  such  disclosure  would  not  "unduly  impede  the  functioning  of 
such  agency." 

"(2)  permissive  exemption  (b)  (4)  would  be  amended  to  modify  the  exemption 
for  trade  secrets  by  requiring  that  such  types  of  information  be  truly  privileged 
and  confidential,  as  is  already  provided  in  the  case  of  commercial  or  financial 
information  under  this  exemption. 

"(3)  permissive  exemption  (b)  (6)  would  be  amended  to  limit  its  application 
to  medical  personnel  'records,'  instead  of  'files'  as  in  the  present  lav^ ;  this  would 
close  another  loophole  in  the  Act  whereby  releasable  information  is  often  com- 
mingled with  other  types  of  information  in  a  single  'file',  and  therefore  withheld. 

"(4)  permissive  exemption  (1))  (7)  would  also  be  amended  to  substitute  the 
word  'records'  for  'files'  as  in  (b)  (6),  for  the  same  i-eason — to  curb  agency  com- 
mingling of  information  to  avoid  public  disclosure.  The  amendment  would  also 
narrow  the  exemption  to  require  that  such  records  be  compiled  for  a  'specific 
law  enforcement  purpose,  the  disclosure  of  which  is  not  in  the  public  interest.' 
It  also  enumerates  certain  categories  of  information  that  cammt  be  withheld 
under  this  exemption  such  as  scientific  tests,  reports,  or  data,  inspection  reports 
relating  to  health,  safety,  or  environmental  protection,  or  records  serving  as  a 
basis  for  a  public  policy  statement  of  any  agency,  officer,  or  employee  of  the 
United  States,  or  which  serve  as  a  basis  for  rule-making  by  an  agency. 

"Amendment  to  Section  552 ic)  — 

"(1)  the  amendment  proposed  to  section  (c)  clarifies  the  position  that  Con- 
gress, upon  written  request  to  an  agency,  be  furnished  all  information  or  records 
by  the  Executive  that  is  necessary  for  Congress  to  carry  out  its  functions.  Lan- 
guage in  the  present  law  merely  states  that  the  Freedom  of  Information  Act  does 
not  authorize  'withholding  of  infonnation  from  Congress.' 

"New  Section  552 id)  — 

"(1)  establishes  a  mechanism  for  congressional  oversight  by  requiring  annual 
reports  from  each  agency  on  tlieir  record  of  administration  of  the  act,  requiring 
certain  record  of  administration  of  the  act,  requiring  certain  types  of  statistical 
data,  changes  in  their  regulations,  and  similar  types  of  information." 


[From  the  Congressional  Record,  Mar.  8,  1973] 

REMARKS   OF   SEXATOR   KEXXEDY   OX   FREEDOM   OF   INFORMATION 

ACT   (S.  1142) 

Mr.  Kennedy.  Mr.  President,  James  Madison  once  wrote  : 

"Knowledge  will  forever  govern  ignorance,  and  a  people  who  mean  to  be  their 
own  governors,  must  arm  themselves  with  the  power  knowledge  gives.  A  popular 
government  without  popular  Information  or  the  means  of  acquiring  it,  is  but  a 
prologue  to  a  farce  or  a  tragedy  or  perhaps  both." 

These  words  were  quoted  upon  introduction  and  reporting  of  what  is  now  the 
Freedom  of  Information  Act,  legislation  intended  to  provide  the  citizenry  with 
the  "means  of  acquiring"  information  from  its  government. 
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Congress'  overriding  concern  in  passing  the  Freedom  of  Information  Act — 
FOIA — was  tliat  disclosure  of  information  be  the  general  rule,  not  the  exception. 
The  act  reversed  previous  law  and  practice  in  that  it  provided  that  all  persons 
have  equal  rights  of  access  and  that  the  burden  be  placed  on  government  to 
justify  refusal  to  disclose  information,  not  the  person  requesting  it.  Finally,  the 
act  allowed  persons  wrongfully  denied  access  to  documents  the  right  to  seek 
injunctive  relief  in  the  courts. 

After  almost  6  years  of  operation,  the  FOIA  has  not  fulfilled  Congress'  objec- 
tives or  aspirations.  Bureaucrats  who  simply  feel  more  comfortable  laboring 
behind  closed  doors  and  oflScials  who  desire  to  cover  up  inefficiency,  ineffective- 
ness, laziness,  and  even  corruption  have  joined  to  frustrate  the  intent  and  cir- 
cumvent the  mandates  of  the  act.  Vague  or  ambiguous  exemptions  have  been 
stretched  to  shield  disclosure  of  even  the  most  innocuous  documents,  while  delays 
and  runarounds  are  employed  to  dampen  the  ardor  of  public  inquirers. 

Clearly  the  time  has  come  for  a  new  look  and  update  of  the  FOIA.  The  amend- 
ments developed  from  extensive  hearings  in  a  House  Government  Operations 
Subcommittee  during  the  last  Congress  provide  an  excellent  starting  point  to 
initiate  this  revision.  I  am  pleased  to  join  with  Senator  Muskie  and  others  today 
in  introducing  these  amendments. 

The  original  FOIA  was  developed  from  extensive  hearings  and  deliberations 
by  the  Senate  Subcommittee  on  Administrative  Practice  and  Procedure,  which  I 
now  chair.  Because  the  amendments  being  introduced  here  cover  not  only  areas 
presently  included  in  the  FOIA,  but  also  matters  relating  to  disclosure  of  previ- 
ously classified  materials  and  to  access  by  Congress  to  documents  in  agency  files, 
a  joint  referral  has  been  arranged  to  both  the  Judiciary  and  the  Government 
Operations  Committees.  I  will  look  forward  to  coordinating  the  efforts  of  my 
subcommittee  with  those  of  Senators  Muskie  and  Ervin,  so  that  we  might  develop 
unified  positions  with  regard  to  the  important  problems  addressed  by  these 
amendments. 
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IN  THE  .SENATE  OF  THE  UNITED  STATES 

iMAHCir  8,197;} 

Mr.  MusKTi-  (for  liiniself,  Mr.  nir.Li;,  Mr.  Ciiilks,  Mr.  Eaolktot,  Mr.  Gn.UT.r/, 
Mr.  Haut.  Mr.  IIlciiks.  yir.  IUmimikky,  Mr.  Javhs,  Mr.  Kennedy.  Ml*. 
Metcalf,  Mr.  Mondali:,  Mr.  1*ei:cy,  and  Mr.  RinicoFF)  introclucod  (he 
following  bill;  wiiicli  was  read  twice,  and  referred,  by  unanimous  conscilti 
(o  the  Committees  on  the  Judiciary  and  Government  Operations 


A  BILL 

To  amend  section  552  of  title  5,  United  States  Code,  known  as 
the  Freedom  of  Information  Act. 

1  Be  it  enacted  h'/  fhe  Senate  and  House  of  Represcnta' 

2  tlves  of  the  United  States  of  Amei^ica  in  Conrjress  assembled, 
S  Section  1.   (a)  The  fourth  sentence  of  section  552(a) 

4  (2)   of  title  5,  United  States  Code,  is  amended  by  striking* 

5  out  "and  make  available  for  public  inspection  and  copj^ing" 

6  and  inserting  in  lieu  thereof  ",  prcmpth^  publish,  and  dis- 

7  tribute  (by  sale  or  otherwise)  copies  of". 

8  (b)  Section  552(a)  (3)  of 'title  5,  United  States  Code, 

J?    is  amended  l)y  striking  out  "on  request  for  identifiable  rec- 

1(^    ords  made  in  accordance  with  Dublished  rules  statino-  the 
II 
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time,  place,  fees,  to  the  extent  authorized  by  statute,  and 
procedure  to  be  followed,"  and  inserting  in  heu  thereof  the 
following:  "upon  any  request  for  records  which  (A)  reason- 
ably describes  such  records,  and  (B)  is  made  in  accordance 
with  pubUshed  rules  stating  the  time,  place,  fees,  to  the 
extent  authorized  by  statute,  and  procedures  to  be  followed/'. 
(C)  Section  552(a)  of  title  5,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the  following  new 
paragraph : 

"  (5)  Each  agency,  upon  any  request  for  records  made 
under  paragraph  (1),  (2),  or  (3)  of  this  subsection,  shall— 
"(A)  determine  within  ten  days  (excepting  Satur- 
days, Sundays,  and  legal  public  holidays)  after  the  re- 
ceipt of  an}^  such  request  whether  to  comply  with  suci 
request  and  shall  immediately  notify  the  person  making 
such  request  of  such  determination  and  the  reasons 
therefor; 

"  (B)  in  the  case  of  a  determination  not  to  comply 
with  any  such  request,  immediately  notify  the  person 
making  such  request  that  such  person  has  a  period  of 
twenty  days  (excepting  Saturdays,  Sundays,  and  legal 
public  holidays) ,  beginning  on  the  date  of  receipt  of  such 
notification,  within  which  to  appeal  such  determination 
to  such  agency;  and 

"  (C)   make  a  determination  with  respect  to  siiclx 
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1  appeal  wltliiu  twenty  days  (excepting  Saturdays,  Sim- 

2  days,  and  legal  public  holidays)  after  the  receipt  of  such 

3  appeal. 

4  Any  person  making  a  recpiest  to  an  agency  for  records  under 

5  paragraph    (1),    (2),  or    (3)    of  this  subsection  shall  be 

6  deemed  to  have  exhausted  his  administrative  remedies  with 

7  respect  to  such  request  if  the  agency  fails  to  comxdy  -with  sub- 

8  paragraph    (A)    or  su])paragrapli    (C)    of  this  paragraph. 

9  Upon  any  determination  by  an  agency  to  comply  with  a  re- 

10  quest  for  records,  such  records  shall  be  made  available  as 

11  soon  as  practicable  to  such  person  making  such  request." 

12  (d)  (1)   The  third  sentence  of  section  552(a)  (3)    of 

13  title  5,  United  States  Code,  is  amended  by  Inserting  innnedi- 

14  ately  after  "the  court  shall  determine  the  matter  de  novo" 

15  the  following:  "including  by  exajiiination  of  the  contents  of 

16  any  agency  records  in  camera  to  determine  if  such  records  or 

17  any  part  thereof  shall  be  withheld  under  any  of  the  exemp- 

18  tions  set  forth  in  subsection   (b)   and  the  burden  is  on  the 

19  agency  to  sustain  its  action." 

20  (2)  Section  552  (a)  (3)  of  title  5,  United  States  Code, 

21  is  amended  by  inserting  the  following  new  sentence  im- 

22  mediately  after  the  third  sentence  thereof:  "In  the  case  of 

23  any  agency  records  which  the  agency  claims  are  within  the 

24  purview  of  subsection    (b)  (1),  such  In  camera  investlga- 

25  tion  by  the  court  shall  be  of  the  contents  of  such  records  in 
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1  order  to  deterinine  if  such  records,  or  any  part  thereof,  can- 

2  not  be  disclosed  because  such  disclosure  would  be  harmful 

3  to  the  national  defense  or  foreign  policy  of  the  United 

4  States." 

5  (e)  Section  552  (a)  (;j)  of  title  5,  United  States  Code, 

6  is  amended  by  adding  at  the  end  thereof  the  following  now 

7  sentence:    "Notwithstanding  au}^   other  provision   of  law, 

8  the  United  States  or  an  ofRccr  or  agency  thereof  shall  servo 

9  an  answer  to  any  complaint  made  under  this  paragraph 
10  within  twenty  days  after  the  service  upon  the  United  States 
.11  attorney  of  the  pleading  in  which  such  complaint  is  made. 
J2  The  court  may  assess  against  the  United  States  reasonable 
1!-/  attorney  fees  and  other  litigation  costs  reasonably  incurred 

14  in  any  case  under  this  section  in  which  the  United  States 

15  or  an  officer  or  agency  thereof,  as  litigant,  has  not  prc- 

16  vailed." 

17  Sec.  2.    (a)    Section  552(b)  (2)    of  title  5,  United 

18  States  Code,  is  amended  by  inserting  ''internal  personnel" 

19  immediately  before  "practices",  and  by  inserting  "and  tllO 

20  disclosure  of  which  would  unduly  impede  the  functioning 

21  of  such  agency"  immediately  before  the  semicolon  at  tho 

22  end  thereof. 

23  (b)    Section   552(b)(4)    of  title   5,   United  States 

24  Code,   is  amended  by  inserting  "obtained  from  a  person 

25  which'  are  privileged  or  confidential"   immediately  after 


507 
5 

1  "tmde  secrets",  and  by  striking  out  "and"  the  second  time 

2  that  it  appears   therein  and   by  inserting  in  lieu  thereof 

3  "which  is". 

4  (c)   Section  552  (b)  (6)  of  title  5,  United  States  Code, 

5  is  amended  by  striking  out  ''files"  both  times  that  it  appeal's 

6  therein  and  inserting  in  lieu  thereof  "records". 

7  (d)  Section  552  (b)  (7)  of  title  5,  United  States  Code, 

8  is  amended  to  read  as  follows : 

9  '■'  ( 7 )   investigatory  records  compiled  for  any  speoifio 

10  law-enforcement  purpose  the  disclosure  of  "which  is  nofc 

11  in  the  public  interest,  except  to  the  extent  thai?— 

12  "  (A)  any  such  investigatory  records  aro  avail- 

13  able  by  law  to  a  party  other  than  an  agenc}',  or 

14  "(B)  any  such  investigatory  records  are— 

15  "(i)  scientific  tests,  reports,  or  data, 

16  "(ii)    inspection  reports  of  any  agency 

17  ^^'hich  relate  to  health,  safet}'',  envii'onuiental 

18  protection,  or 

19  "  (iii)   records  which  servo  as  a  basis  foi* 

20  any  public   policy   statement  mado   by   any 

21  agency  or  officer  or  employee  of  the  Unit'ed 

22  States  or  which  serve  as  a  basis  for  rulemaking* 

23  hy  any  agency ;". 

24  Sec.  3.  Section  552  (c)  of  title  5,  United  States  Code,  is 

25  amended  to  read  as  follows : 
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1  "(e)  (1)    This  section  docs  not  lUitliorlze  Avithliolding 

2  of  information  or  limit  tlio  availaLility  of  records  to  the  i)ub- 

3  lie,  except  as  specifically  stated  in  this  section. 

4  ''(2)  (A)  Notwithstanding' subsection  (b) ,  any  agency 

5  shall  furnish  any  information  or  records  to  Congress  or  any 

6  committee  of  Congress  promptly  upon  "written  request  to  the 

7  head  of  such  agency  by  the  Speaker  of  the  House  of  Reprc- 

8  Sentatives,  the  President  of  the  Senate,  or  the  chairman  of 

9  any  such  committee,  as  the  case  may  be. 

10  "(B)  Tor  purposes  of  this  paragraph,  the  term  'coni- 

11  mittee  of  Congress'  means  any  connnittee  of  the  Senate  or 

12  House  of  Kepresentatives  or  any  subconnnittee  of  any  sucll 
18  committee  or  any  joint  committee  of  Congress  or  any  sul)- 

14  committee  of  any  such  joint  committee." 

15  Sec.  4.  Section  552  of  title  5,  "United  States  Godo,  is 

16  amended  by  adding  at  the  end  thereof  the  following  now 

17  subsection : 

18  "(d)  Each  agency  shall,  on  or  before  Marcli  1  of  each 

19  calendar  year,  submit  a  report  to  the  Committee  on  Govcrn- 

20  ment  Operations  of  the  House  of  Hepresentatives  and  the 

21  Committee  on  Government  Operations  of  the  Senate  -which 

22  shall  include — 

23  "(1)   the  number  of  requests  for  records  made  to 

24  such  agency  under  subsection  (a); 

25  "(2)  the  number  of  determinations  made  by  such 
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1  agency  not  to  comply  with  any  such  request,  and  the 

2  reasons  for  each  such  determination ; 

3  "(3)  the  number  of  appeals  made  by  persons  under 

4  subsection  (a)  (5)  (B)  ; 

5  "  (4)  the  number  of  days  taken  by  such  agency  to 

6  make  any  determination  regarding  any  request  for  rec- 

7  ords  and  regarding  any  appeal ; 

g  "  (5)    the  number  of  complaints  made  under  suh- 

9  section  (a)  (3)  ; 

2Q  "  (6)  a  copy  of  any  rule  made  by  such  agency  re- 

II  garding  this  section ;  and 

•J2  "(7)  such  other  information  as  will  indicate  efforts 

j3  to  administer  fully  this  section ; 

14  during  the  preceding  calendar  year." 

15  Sec.  5.  The  amendments  made  by  this  Act  shall  take 

16  effect  on  the  ninetieth  day  after  the  date  of  enactment  of 

17  this  Act. 
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AGENCY  COMMENTS 

(S.  1142) 

Department  of  Justice, 
Washington,  B.C.,  July  12,  1973. 
Hon.  Sam  J,  Ervin,  Jr., 

Chairman,  Suhcommittee  on  Separation  of  Powers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  B.C. 

Hon.  Edmund  S.  Muskie, 

Chairman,  Subcommittee  on  Intergovernmental  Relations,  Committee  on  Gov- 
ernment Operations,  Washington,  B.C. 

Hon.  Edward  M.  Kennedy, 

Chairman,  Subcommittee  on  Administrative  Practice  and  Procedure,  Committee 
on  the  Judiciary,  U.S.  Senate,  Washington,  B.C. 

Dear  Messrs.  Chairmen  :  In  his  appearance  before  your  subcommittee  on 
June  26,  1973,  Attorney  General  Richardson  pledged  to  provide  you  with  a  more 
detailed  explanation  of  the  Department's  views  on  S.  1142,  a  bill  to  amend  the 
Freedom  of  Information  Act.  This  is  in  response  to  that  pledge. 

S.  1142  is  basically  designed  to  make  the  Act  as  clear  as  possible,  and  to 
make  government  records  even  more  quickly  and  fully  available  than  at  present. 
We  are,  of  course,  sympathetic  to  those  purposes  and  wish  to  reiterate  the 
Department's  firm  commitment  to  ensuring  the  vitality  of  the  public's  "right  to 
know"  to  the  greatest  extent  consistent  with  sound  government.  However,  as  the 
Attorney  General  explained,  albeit  in  a  larger  context :  "'Secrecy  is  ...  a  paradox. 
It  is  a  threat  as  well  as  a  necessary  incident  to  democratic  government."  The 
Freedom  of  Information  Act  is  directed  to  balancing  these  competing  principles 
by  the  general  rule,  yielding  only  to  such  compelling  considerations  as  those 
provided  for  in  the  Act's  exemptions.  As  enacted,  the  Act  imposes  an  aflirma- 
tive  obligation  on  the  Execlutive  branch  not  to  withhold  access  to  government 
information  unless  it  is  specifically  exempted  by  the  Act  and  its  release  would 
not  be  in  the  public  interest. 

Based  upon  our  broad  experience  in  this  area,  it  is  our  view  that  the  prin- 
ciple solution  to  the  problem  of  providing  more  public  access  to  government  docu- 
ments and  information  lies  not  so  much  in  revising  the  language  of  the  Act,  as 
in  improving  administratives  compliance  with  its  present  provisions. 

To  this  end,  the  Attorney  General  stated  before  your  subcommittees  that  the 
Department  is  considering  several  ways  to  ensure  greater  compliance,  including 
conducting  training  seminars  and  publishing  freedom  of  information  manuals 
or  newsletters.  In  addition,  he  announced  that  four  steps  would  be  taken 
now  to  encourage  better  administration  of  the  Act.  These  steps  include:  (1)  a 
request  to  the  Civil  Service  Commission  to  include  freedom  of  information  mate- 
rial in  its  training  programs;  (2)  an  interagency  symposium  to  be  conducted 
by  the  Department  before  the  end  of  the  year  on  the  Freedom  of  Information 
Act  in  which  ideas  on  how  to  improve  administration  will  be  discussed;  (3) 
establishment  of  a  task  force  to  study  how  the  Executive  branch  can  better 
organize  itself  to  administer  the  Act;  and  (4)  a  reminder  to  the  various  fed- 
eral agencies  of  their  responsibility  to  consult  with  the  Department's  Freedom 
of  Information  Committee  before  issuing  final  denials  of  requests  under  the  Act 
and  an  order  to  the  Department's  litigating  divisions  not  to  defend  a  law  suit 
unless  this  procedure  has  been  followed.  Taken  together,  these  measures  rep- 
resent a  concerted  effort  to  ensure  that  no  more  information  is  withheld  than 
is  absolutely  essential. 

In  view  of  the  recent  development  of  these  proposals  to  increase  compliance 
with  the  Act,  we  believe  it  would  be  reasonable  to  delay  extensive  amendment 
of  the  Act  until  these  programs  can  be  implemented  and  their  results  evaluated. 

Apart  from  these  general  observations  on  the  need  and  utility  of  amending 
the  present  Act,  the  Department  has  the  following  comments  and  recommenda- 
tions concerning  the  provisions  of  the  bill. 

1.  Section  1(a)  of  S.  1142  would  amend  the  indexing  provisions  in  subsection 
(a)(2)  of  the  Act.  This  provision  now  requires  every  agency  to  maintain  and 
make  available  for  public  inspection  and  copying  indexes  of  those  documents 
having  precedential  significance.  The  proposed  amendment  would  go  further  and 
compel  all  agencies  to  publish  and  distribute  such  indexes. 

While  the  theory  of  this  amendment  is  salutary,  in  practice  and  as  a  govern- 
ment-wide requirement  it  would  be  expensive  and  essentially  unnecessary. 
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Under  the  existing  indexing  scheme,  persons  who  ask  to  use  the  indexes  are 
permitted  to  do  so.  However,  a  large  segment  of  the  public  may  never  have  the 
interest  or  the  need  to  use  them.  Thus,  the  considerable  expense  of  preparing 
for  publication,  publishing,  and  keeping  current  indexes  that  are  not  oriented 
to  a  demonstrated  public  need  would  be  unjustified.  Even  where  an  index  does 
meet  a  need,  such  as  a  card  catalogue  in  a  library,  it  does  not  appear  that  the 
expense  of  publishing  would  be  warranted. 

In  these  cases,  it  is  generally  more  practical,  economical,  and  satisfactory  to 
the  outside  person  seeking  information  to  give  him  direct  personal  assistance 
that  fits  his  existing  knowledge  and  information,  rather  than  referring  him  to 
some  index  which  may  be  largely  incomprehensible  because  it  was  compiled  by 
specialists  for  their  own  use,  or  to  tell  him  to  buy  a  published  index.  Moreover, 
a  large  enterprise  has  developed  among  private  concerns  in  publishing  agency 
materials  and  compiling  their  own  indexes.  For  example.  Congressional  Clearing 
House  and  Prentice-Hall  publish  fully  indexed  tax  services.  To  require  the 
government  to  index  and  publish  the  same  material  would  be  an  inefficient  and 
expensive  duplication  of  function. 

•  We  recommend  that  this  amendment  not  be  adopted  until  all  affected  agencies 
have  had  an  opportunity  to  determine  its  probable  impact  on  their  staffs  and 
budgets  in  relation  to  estimated  public  benefits,  or  until  possible  alternative 
devices  which  may  be  more  effective,  simpler  to  use,  more  easily  kept  up-to-date 
and  less  costly  have  been  considered. 

2.  Section  1(b)  of  the  bill  would  amend  Subsection  a(3)  of  the  Act  so  that 
requests  for  records  would  no  longer  have  to  be  "for  identifiable  records,"  re- 
quiring instead  that  a  request  for  records  "reasonably  describes  such  records." 
We  view  this  change  to  be  essentially  a  matter  of  semantics  and  thus  unneces- 
sary. The  Senate  Report  in  explaining  the  use  of  the  term  "identifiable"  in 
the'  present  Act,  stated :  "records  must  be  identifiable  by  the  person  requesting 
them.  I.e.,  a  reasonable  description  enabling  the  Government  employee  to  locate 
the  requested  records." 

Because  it  does  alter  the  wording  of  the  statute,  this  amendment  might  lead 
to  confusion  as  well  as  to  unwarranted  withholding  of  requested  records.  An 
unsympathetic  official  might  reject  a  request  which  would  have  to  be  processed 
today,  on  the  new  ground  that  the  request  is  not  reasonably  descriptive.  Also, 
this  amendment  could  subject  agencies  to  severe  harassment,  as  where  a  re- 
quester adequately  described  the  Patent  Office  records  he  sought,  but  his  request 
was  for  about  5  million  records  scattered  through  over  3  million  files.  A  court, 
presumablv  unable  to  accept  anything  so  unreasonable,  held  that  the  request 
was  not  for  "identifiable  records."  Irons  v.  Schuyler,  465  F.2d  608  (Cir.  1972). 
Accordingly,  we  conclude  that  this  change  would  not  be  desirable  at  this  time. 

3.  Section  1(c)  of  the  bill  would  amend  the  Act  by  imposing  time  limits  of 
10  working  days  for  an  agency  to  determine  whether  to  comply  with  any  request 
and  20  working  days  to  decide  an  appeal  from  any  denial.  The  purpose  of  im- 
posing these  deadlines  is  to  expedite  agency  action  on  requests  for  information. 
The  time  limits  are  absolute  and  no  extensions  are  permitted.  As  the  Attorney 
General  explained  in  his  testimony  before  your  subcommittees,  agencies  .should 
respond  to  such  requests  as  expeditiously  as  possible,  however  this  amendment 
is  far  too  rigid  for  permanent  and  government  wide  application  and  is  likely 
to  be  counter-productive  to  the  ultimate  purpose  of  optimizing  disclosure  by  dis- 
couraging the  careful  and  sympathetic  processing  of  requests. 

4.  Section  1(d)  of  S.  1142  would  impose  an  automatic  requirement  in  any 
.suit  under  the  Act  for  an  in  camera  inspection  by  the  court,  and  if  the  records 
were  withheld  under  the  1st  exemption  the  court  would  further  be  directed  to 
decide  whether  disclosure  would  injure  foreign  relations  or  national  defense. 
These  provisions,  and  the  Department's  opposition  to  them  were  discussed  at 
length  by  the  Attorney  General  in  his  testimony. 

5.  Section  1(e)  would  reduce  the  present  60-day  period  which  the  Government 
normally  has  to  answer  complaints  against  it  in  federal  court  to  20  days  for  all 
suits  under  the  Act.  It  would  also  provide  for  an  award  of  attorneys  fees  to  the 
plaintiff  in  any  such  suit  in  which  the  government  "has  not  prevailed,"  leaving  it 
unclear  what  might  happen  in  cases  where  the  government  pre\iails  on  part  of  the 
records  in  issue  but  does  not  prevail  on  the  rest. 

We  oppose  both  features  of  this  section.  When  a  suit  is  filed  under  the  Act,  the 
local  U.S.  Attorney  ordinarily  consults  the  Department  of  Justice.  The  Depart- 
ment in  turn  must  consult  the  agencies  whose  records  are  involved,  and  frequently 
that  agency  must  coordinate  internally  among  its  headquarters  components  or 
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its  field  offices,  and  sometimes  externally  with  other  agencies.  Because  the  federal 
government  is  larger  and  more  complex,  and  bears  more  crucial  public  interest 
responsibilities  than  any  other  litigant,  it  needs  more  time  to  develop  and  eva« 
luate  its  positions,  especially  if  they  may  affect  agencies  other  than  the  one 
sued.  A  20-day  rule  would  require  that  decisions  be  made  without  ample  time  for 
comprehensive  study  and  consequently  the  incidence  of  positions  that  would  later 
be  reformulated  would  increase,  causing  unnecessary  work  for  both  parties  and 
the  courts. 

Furthermore,  in  a  type  of  litigation  which  can  be  initiated  by  anyone  without 
the  customary  legal  requirements  of  standing  or  interest  or  injury,  the  award 
of  attorneys  fees  is  particularly  inappropriate.  It  is  difficult  to  understand  why 
there  should  be  departure  in  this  area  of  law  from  the  traditional  nile,  applied 
in  virtually  every  other  field  of  Government  litigation,  that  attorneys  fees  may 
not  be  recovered  against  the  Government. 

Plantiffs  involved  in  Information  Act  cases  often  have  less  financial  need  for 
these  proposed  awards  than  in  other  types  of  litigation,  because  under  the  Act 
the  burden  of  proof  is  upon  the  defendant,  and  because  the  expense  of  an  evi- 
dentiary trial  with  oral  testimony  is  rarely  encountered.  Moreover,  although  the 
Act  has  been  used  successfully  by  public  interest  groups  to  vindicate  the  public's 
right  to  know,  not  all  litigants  fit  that  category.  Instead,  the  plaintiff  may  well 
be  a  businessman  using  the  Act  to  gain  information  about  a  competitor's  plans 
or  operations.  Or  he  may  be  someone  seeking  a  list  of  names  for  a  commercial 
mailing  list  venture.  In  all  such  cases,  the  obvious  end  result  if  attorneys  fees 
were  awarded  would  be  that  the  taxpayers  would  pay  for  litigating  both  sides 
of  the  dispute. 

6.  Section  2(a)  of  S.  1142  would  amend  the  second  exemption  to  restrict 
it  solely  to  internal  personnel  matters  and  exclude  any  other  internal  operating 
matters.  The  House  Report  which  preceded  enactment  of  the  Act  expressly  con- 
strued this  exemption  to  cover  certain  operating  instructions,  the  disclosure  of 
which  might  cripple  effectiveness  in  agency  operations. 

"We  believe  that  analysis  is  still  valid  today  for  the  reasons  advanced  by  the 
Attorney  General  in  his  appearance  before  your  subcommittees.  If  laws  are  to 
be  fairly  and  diligently  enforced  and  Congressional  programs  effectively  im- 
plemented, agencies  must  be  able  to  give  instructions  and  guidance  to  their  own 
staffs  without  exposing  these  instructions,  routinely  and  under  compulsion  of  law, 
to  the  very  persons  whom  the  agencies  must  investigate,  audit,  regulate,  inspect, 
or  negotiate  with.  The  moment  such  operations  become  predictable,  their  useful- 
ness is  destroyed.  Accordingly,  v,'e  believe  an  amendment  of  exemption  2  which 
would  expressly  protect  such  operating  rules  used  for  purposes  similar  to  those 
described  above  would  be  desirable. 

7.  Section  2(b)  of  this  bill  would  amend  the  fourth  exemption.  This  exemp- 
tion is  designed'  to  assue  the  confidentiality  of  information  submitted  to  the 
government  by  private  person-s,  usually  businessmen,  who  would  otherwise  refuse 
to  furnish  such  information  voluntarily  or  customarily  release  it  to  the  public. 
The  proposed  amendment  would  limit  this  protection  to  business-type  confiden- 
tial information. 

As  the  Attorney  General  stated  the  Department  opposes  an  amendment  which 
would  place  confidential  information  of  the  type  likely  to  be  furnished  by  busi- 
nessmen in  a  favored  class  as  compared  to  information  furnished  confidentially 
by  other  citizens  which  also  deserves  protection. 
'  8.  Section  2(c)  would  amend  the  sixth  exemption.  As  now  written,  this  provi- 
sion exempts  "personnel  and  medical  files  and  similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  invasion  of  personal  privacy."  The 
amendment  would  change  the  word  "files"  to  read  "records."  It  appears  this 
change  is  predicated  upon  the  assumption  that  agencies  may  place  in  "files"  docu- 
ments or  records  which  should  not  be  in  those  files  and  which  the  public  .should 
have  a  right  to  know  about.  Although  we  are  not  aware  of  any  incident  in  which 
this  has  actually  happened,  we  agree  that  the  existing  exemption  should  be 
interpreted  along  the  lines  of  the  proposed  amendment  and  that  records  which 
would  not  otherwise  be  exempt  should  not  be  withlield  merely  because  they  are 
contained  in  a  personal  file. 

0.  Section  2(d)  of  the  bill  would  amend  the  seventh  exemption,  which  covers 
"investigatory  files  compiled  for  law  enforcement  purposes"  in  several  re.spects. 
The  word  "files"  would  be  changed  to  "records,"  the  phrase  "law  enforcement 
purposes"  would  be  changed  to  "any  specific  law  enforcement  purpose  the  dis- 
closure of  which  is  not  in  the  public  interest,"  and  the  exemption's  coverage 
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would  be  restricted  to  exclude  (i)  records  of  scientific  tests,  (ii)  inspection 
records  relating  to  health,  safety  or  environmental  protection,  and  (iii)  any 
investigatory  records  which  are  also  used  as  a  basis  for  public  policy  statements 
or  rulemaking. 

In  his  statement,  the  Attorney  General  described  how  these  changes  would 
seriously  impair  our  ability  to  enforce  the  laws.  He  also  noted  that  the  Admin- 
istrative Law  Section  of  the  American  Bar  Association  opiwsed  these  changes 
in  the  seventh  exemption  on  similar  grounds  and  had  recommended  an  alternative 
approach  which  would  set  forth  explicitly  the  objectives  which  the  investigatory 
files  exemption  is  intended  to  achieve  in  order  to  assure  that  information  is 
withheld  only  if  one  of  those  objections  would  be  frustrated  were  the  informa- 
tion disclosed.  Under  their  proposal  only  that  material  contained  in  an  investi- 
gatory file  compiled  for  law  enforcement  purposes  which  would  disclose  inform- 
ants or  investigative  techniques,  interfere  with  enforcement  proceedings,  or 
deprive  a  person  of  the  right  to  a  fair  trial  could  be  withheld. 

Although  not  agreeing  that  exemption  7  should  be  amended,  the  Attorney 
General  suggested  that,  if  a  fresh  approach  is  needed,  a  modified  version  of  the 
ABA'S  proposal  be  considered.  This  suggestion  provides  that  information  con- 
tained in  an  investigatory  file  pertaining  to  a  pending  or  contemplated  law 
enforcement  proceeding  or  investigation  is  exempt  in  its  entirety  from  dis- 
closure. All  other  files  are  publicly  available  except  to  the  extent  that  the  pro- 
duction would  impair  a  person's  right  to  a  fair  trial  disclose  informants,  investi- 
gatory techniques  or  jeopardize  law  enforcement  personnel,  their  families  or 
assignments,  or  damage  the  reputation  of  innocent  persons.  As  such,  this  approach 
serves  a  dual  purpose.  It  protects  the  law  enforcement  eflBciency  of  this  and 
other  Departments  as  well  as  the  privacy  or  confidentiality  of  any  individual 
mentioned  in  such  files,  and,  at  the  same  time,  permits  public  access  to  much  of 
the  material  contained  in  these  files. 

The  approach,  however,  was  not  intended  to  encompass  FBI  files  or  those  of 
similar  agencies  whose  primary  responsibility  is  to  investigate  criminal  activi- 
ties. According  to  the  legislative  history  of  the  Act,  the  seventh  exemption  was 
not  to  affect  the  FBI's  investigative  files  at  all.  Therefore,  this  proposal  was 
directed  to  those  agencies  and  divisions  of  the  government  which  perform  investi- 
gative activities  merely  as  an  incident  to  their  other  statutorily  imposed  func- 
tions. For  example,  the  Agriculture  Department  is  charged  with  the  responsi- 
bility of  regulating  and  inspecting  meat  processors  to  ensure  wholesome  prod- 
ucts. Part  of  that  obligation  includes  the  power  to  investigate  and  recommend 
the  filing  of  criminal  charges  for  noncompliance  with  inspection  standards. 
Investigatory  files  compiled  by  Agriculture  in  this  connection  would  thus  be 
made  available  for  public  inspection  under  this  approach  subject  only  to  the 
deletion  categories  and  providing  no  enforcement  action  was  pending. 

Because,  however,  there  may  be  some  misunderstanding  as  to  which  agency 
files  are  available  under  the  proposal  suggested  by  the  Attorney  General  above 
and  because  there  is  a  legitimate  public  interest  in  obtaining  information  of 
an  historical  interest,  we  propose  that  the  following  language  be  added  to  it. 
Immediately  after  the  words  "Provided,  That"  we  suggest  the  insertion  of  the 
clause  "with  respecrt  to  files  compiled  by  noncriminal  law  enforcement  agencies 

or  files  compiled  by  criminal  law  enforcement  agencies  that  are  more  than 

years  old."  ^  The  proposal  would  then  read  as  follows : 

"The  provisions  of  this  section  shall  not  be  applicable  to  matters  that  are  .  .  . 
(7)  investigatory  files  compiled  for  law  enforcement  purposes  except  to  the 
extent  available  by  law  to  a  party  other  than  an  agency :  Profidcd,  That  with 
respect  to  files  compiled  by  noncriminal  law  enforcement  agencies,  or  files  com- 
piled by  criminal  law  enforcement  agencies  that  are  more  than  years  old, 

this  exemption  shall  be  invoked  only  while  a  law  enforcement  proceetling  or 
investigation  to  which  such  files  pertain  is  pending  or  contemplated,  or  to  the 
extent  that  the  production  of  such  files  would  (A)  interfere  with  law  enforce- 
ment functions  designed  directly  to  protect  individuals  against  violations  of 
law,  (B)  deprive  a  person  of  a  right  to  a  fair  trial  or  an  impartial  adjudication. 


■^  Thp  Df'partmcnt  does  not  express;  a  .liidgment  as  to  a  specific  time  limit  for  general 
access  to  "closed"  Invp^tic.Ttorv  files  tliat  wonld  accommodate  vital  law  enforcement 
interests.  By  order  dated  .Tul.v  11,  lOT.*?  the  Attorney  General  Instituted  an  experimental 
procrram  srantintr  historical  researchers  limited  access  to  files  of  particular  historic  Interest 
that  have  been  "closed"  1T>  years  or  more.  The  program  is  as  .vet  untested.  Further  experience 
may  indicate  whether  this  time  period  is  sufficiently  long  to  protect  the  legitimate  concerns 
of  law  enforcement  agencies. 
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(C)  disclose  the  identity  of  an  informant,  (D)  disclose  investigatory  techniques 
and  procedures,  (E)  damage  the  reputation  of  innocent  persons,  or  (F)  jeopar- 
dize law  enforcement  personnel  or  their  famiiles  or  assignments." 

By  addition  of  this  language,  public  access  to  investigatory  files  is  further 
liberalized  and  the  distinction  between  the  availability  of  public  access  to  the 
files  of  noncriminal  law  enforcement  agencies  and  criminal  law  enforcement 
agencies,  such  as  the  FBI,  is  made  clear.  Under  this  approach  the  public  is  given 
public  access  to  all  the  investigatory  files  of  noncriminal  law  enforcement 
agencies  once  there  is  no  longer  pending  or  contemplated  a  law  enforcement 
proceeding  or  investigation.  Of  course,  the  material  contained  in  these  files  is 
subject  to  deletion  if  it  fits  within  one  of  the  enimierated  deletion  categories  or 
if  it  concerns  a  matter  which  is  exempt  under  one  or  more  of  the  other  exemp- 
tions of  the  Act.  On  the  other  hand,  all  information  contained  in  an  FBI  or 
similar  agency  file  which  is  within  the  statutory  i>eriod  is  exempt  from  com- 
pulsory disclosure  regardless  of  whether  or  not  an  enforcement  proceeding  or 
investigation  is  pending  or  contemplated.  Such  files  that  are  not  within  the 
statutory  period  and  which  are  "closed"  are  not  exempt.  Names  of  informants, 
defamatory  material  affecting  innocent  persons,  etc.  would  still  be  subject  to 
deletion  however.  This  approach  therefore  permits  the  public,  especially  his- 
torical researchers,  to  gain  some  access  to  even  criminal  law  enforcement 
agencies'  records. 

In  sum,  although  we  do  not  believe  that  an  amendment  of  exemption  7  is 
needed  at  this  time,  we  believe,  if  it  is  decided  to  amend  it.  that  the  proposal 
outlined  above  represents  a  reasonable  compromise  between  the  interests  of  the 
public's  right  to  know  and  the  protection  of  the  integrity  of  the  law  enforce- 
ment process. 

10.  Section  3  of  the  bill  would  require  every  agency  in  the  Executive  branch 
to  furnish  any  information  or  records  in  its  posses.sion  to  Congress  upon  request. 
In  our  opinion,  this  provision  involves  a  direct  attack  on  the  separation  of  powers 
system  established  by  the  Constitution,  and  is  therefore  unconstitutional. 

11.  Section  4  of  S.  1142  would  require  each  agency  to  submit  an  annual  report 
to  Congress  containing  a  statistical  evaluation  of  the  duties  executed  in  admin- 
istering the  Act.  Congress  certainly  has  an  interest  and  responsibility  to  keep 
informed  on  how  the  Act  is  being  administered.  Accordingly,  we  support  the 
general  objectives  of  this  amendment.  Nevertheless,  we  do  not  believe  that 
legislation  is  necessary  to  accomplish  this  end.  In  the  past,  agencies  have 
appeared  before  committees  of  both  houses  of  Congress  on  numerous  and  dis- 
cussed their  administrative  operations.  Statements,  complete  with  statistical 
information,  have  been  submitted  on  those  occasions  for  congressional  review. 
Similar  information  as  that  proposed  to  be  included  in  the  annual  reports  was 
obtained  by  the  House  Committee  on  Government  Operations  in  1971  by  means 
of  a  questionnaire.  These  methods  have  the  obvious  advantage  of  flexibility  and 
enable  Congress  to  receive  the  information  it  needs  without  being  locked  into  a 
fixed  system  of  reporting  requirements.  For  this  reason,  the  provision  seems 
undesirable. 

In  view  of  the  foregoing,  the  Department  of  Justice  recommends  against  the 
enactment  of  this  legislation  in  its  present  form. 

The  Oflice  of  Management  and  Budget  has  advised  that  there  is  no  objection 
to  the  submis.sion  of  this  report  from  the  standpoint  of  the  Administration's 
program. 

Cordially, 

Mike  McKevitt. 


The  General  Counsel  of  the  Treasury, 

Washington,  B.C.  August  2, 1973. 
Hon.  Edmund  S.  Muskie, 

Chairman,  Sutcommittee  on  Intergovernmental  Relations,  Committee  on  Gov- 
ernment Operations,  U.S.  Senate,  Washington,  B.C. 
Dear  Mr.  Chairman  :  Reference  is  made  to  your  request  for  the  views  of  this 
Department  on  S.  1142,  "To  amend  section  552  of  title  5,  United  States  Code, 
known  as  the  Freedom  of  Information  Act." 

Section  1  of  the  bill  proposes  to  amend  section  552(a)  (2)  which  places  on 
agencies  the  obligation  to  provide  designated  materials  and  indices  thereof  for 
public  inspection  and  copying,  and  subsection  (a)(3)  which  requires  agencies 
to  make  available  indentifiable  records  upon  request,  in  order  to  add  certain 
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additional  requirements ;  section  2  of  the  bill  would  amend  the  exemption  provi- 
sions in  section  552(b)  to  redefine  and  generally  restrict  the  exemptions;  section 
3  would  amend  subsection  (c)  to  elaborate  the  requirement  for  the  disclosure 
of  information  or  records  to  Congress ;  and  section  4  of  the  bill  would  add  a  new 
subsection  (d)  to  section  552  to  require  certain  reports  to  Congress  on  the 
operations  of  the  agencies  under  the  Act.  The  views  of  this  Department  on  each 
of  the  specific  proposals  will  be  discussed  in  order. 

Section  1(a)  of  the  bill  would  amend  the  provision  requiring  agencies  to  main- 
tain and  make  available  for  public  inspection  and  copying  a  current  index  identi- 
fying the  information  required  to  be  made  available  for  the  public  by  changing 
this  requirement  to  a  duty  to  "promptly  publish,  and  distribute  (by  sale  or  other- 
wise) copies  of"  such  index.  Indices  of  those  Treasury  materials  required  by 
section  552(a)  (2)  to  be  made  available  to  the  public,  which  are  of  substantial 
interest  to  the  public,  are  now  published  and  made  available  for  sale.  These 
indices  are  tho.se  of  the  precedential  rulings  of  the  Internal  Revenue  Service  and 
the  Bureau  of  Customs,  which  are  published  in  bound  volumes  by  the  Government 
Printing  Office.  However,  the  proposed  requirement  of  publication  of  indices  of 
all  materials  now  made  available  for  copying  by  those  members  of  the  public 
interested  therein  would  demand  the  expenditure  of  time  and  money  by  the 
agencies  not  warranted  by  the  public  benefit.  Tliis  is  particularly  true  with  respect 
to  the  materials  originated  in  the  bureaus  and  offices  of  this  Department  which 
are  not  responsible  for  law  enforcement.  These  materials  generally  consist  only 
of  .statements  of  policy  and  internal  instructions.  Experience  has  shown  that 
there  has  been  almost  no  interest  by  the  public  in  these  materials.  If  the  amend- 
ment contemplates  by  the  requirement  to  "publish  and  distribute"  the  publication 
by  the  Government  Printing  Office,  or  a  similar  formal  publication  by  an  agency 
authorized  to  undertake  printing,  the  requirement  would  place  a  serious  burden 
upon  Government  publication  facilities  not  justified  by  the  demand.  We  believe 
the  present  system  of  making  copies  of  unpublished  indices  available  upon 
request,  at  cost  of  photocopy,  to  be  preferable. 

Section  1(b)  of  the  bill  would  amend  the  description  of  the  request  for  records 
to  be  made  available  to  any  person  under  section  552(a)  (3)  from  a  request  for 
"identifiable"  records  to  a  request  which  "reasonably  describes  such  records."  The 
basic  regulations  of  this  Department  under  the  Freedom  of  Information  Act 
presently  define  the  term  "identifiable"  as  "reasonably  specific  description  of  the 
particular  records  sought  which  will  enable  a  Treasury  employee  to  locate  the  re- 
quested record"  (31  CFR  1.3(f)).  Consequently,  we  see  no  need  for  this 
amendment. 

Section  1(c)  of  the  bill  would  impose  rigid  time  limits  for  responding  defini- 
tively to  requests  for  records ;  namely,  10  days  from  date  of  receipt  of  the  re- 
quest for  making  the  original  determination  of  disclosure  or  nondisclo.sure,  and 
20  days  after  the  receipt  of  an  appeal  for  making  the  final  determination.  The 
bill  proposes  to  enforce  the  rigid  time  table  by  providing  that  if  an  agency  fails  to 
comply  therewith,  the  person  making  the  request  shall  be  deemed  to  have  ex- 
hausted his  administrative  remedies. 

The  Department  has  recognized  the  importance  of  time  limitations  in  the 
handling  of  requests  for  information  and  in  taking  action  on  appeals.  On  June  5, 
1973,  Secretary  Shultz  promulgated  Administrative  Circular  No.  159,  Revised,  on 
Disclosure  of  Reecords  under  the  Freedom  of  Information  Act,  which  provides 
directives  on  disclosure  operations.  Among  these  are  requirements  for  response 
to  reque.sts  for  records  within  10  days  and  for  action  on  appeals  within  20  days, 
but  each  requirement  recognizes  that  definitive  responses  cannot  always  be  pro- 
vided within  these  time  frames.  The  guidelines  indicate  acceptable  reasons  for  a 
more  extended  period  of  consideration,  but  provide  that  in  such  instances  appro- 
priate acknowledgements  are  to  be  made  within  the  time  limitations.  These 
guidelines  were  promulgated  after  a  thorough  consideration  of  the  time-limit 
question  in  the  Department.  It  was  the  consensus  of  all  responsible  officials  that 
the  setting  of  time  limitations,  with  no  exception  for  the  review  of  complex  and 
extensive  records,  or  for  the  meeting  of  other  difficulties  inherent  in  response  to 
reque.sts,  would  endanger  intelligent  review  and  action.  It  is  our  opinion  that 
the  public  would  be  ill  served  by  adherence  without  exception  to  a  rigid  time 
frame. 

Section  1(d)  would  amend  the  judicial  review  provisions  in  section  552(a)  (3) 
to  provide  that  the  courts  may  determine  in  camera  whether  the  records  sought 
to  be  withheld  by  the  agency  may  properly  be  withheld  under  any  of  the  exemp- 
tions in  section  552(b).  including  .specifically  records  claimed  to  be  exempt  by 
reason  of  national  security  classification  under  exemption  (b)  (1).  The  Supreme 
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Court  held  in  Environmental  Protection  Agency  v.  Mink,  410  U.S.  73  (1973)  that 
the  Act  did  not  intend  to  submit  to  judicial  review  at  the  instance  of  any  in- 
quirer the  soundness  of  the  executive's  national  security  classifications.  We  be- 
lieve this  is  the  proper  principle  and  that  the  Act  should  not  be  amended  in  this 
regard.  Under  the  present  (b)(1)  Executive  Order,  No.  11652,  the  classification  of 
any  document  classified  more  than  10  years  must  bo  reconsidered  at  the  request 
of  any  person. 

Section  1(e)  would  add  a  provision  which  would  allow  the  United  States  only 
20  days  to  answer  a  complaint  under  the  Freedom  of  Information  Act  and  would 
provide  that  reasonable  attorneys'  fees  and  other  litigation  costs  may  be  assessed 
against  the  United  States  in  any  case  under  this  section  in  which  the  United 
States  or  an  oflBcer  or  agency  thereof,  as  litigant,  has  not  prevailed.  It  is  believed 
that  the  20  day  period  proposed  for  answer  by  the  United  States  is  unrealistic  in 
light  of  the  absolute  necessity  of  meaningful  consultation  between  the  affected 
agency  and  the  Department  of  Justice.  In  the  case  of  civil  actions  involving  the 
United  States  as  a  party  defendant,  the  Government,  as  a  matter  of  practice,  is 
normally  allowed  three  times  the  period  of  time  accorded  to  private  party  defend- 
ants (20  days)  in  which  to  respond.  It  is  suggested  that  the  same  considerations 
prompting  that  exception  are  equally  applicable  to  civil  actions  involving  litiga- 
tion under  the  Freedom  of  Information  Act. 

Section  2412,  title  28,  United  States  Code,  prohibits  the  assessment  against  the 
United  States  of  attorneys'  fees  unless  such  liability  is  expressly  provided  for  by 
statute.  The  Department  defers  to  the  views  of  the  Department  of  Justice  on  the 
matter  of  allowing  the  assessment  of  attorneys'  fees  against  the  United  States 
when  a  court  rules  against  the  agency  in  a  Freedom  of  Information  case. 

Section  2  of  the  bill  proposes  to  amend  several  of  the  exemptions  in  section  552 
(b)  ;  namely,  exemptions  (2),  (4),  (6)  and  (7).  Of  these  the  Department  has  no 
objection  to,  or  comment  upon,  the  proposed  amendment  to  exemption  (6)  which 
would  substitute  the  word  "records"  for  "files." 

The  amendment  to  section  552(b)  (2)  would  confine  the  exemption  for  internal 
practices  of  any  agency  to  "internal  personnel  practices  of  any  agency  and  the 
disclosure  of  which  would  unduly  impede  the  functioning  of  such  agency."  The 
restriction  of  the  amendment  to  internal  personnel  practices  apparently  would,  in 
effect,  codify  the  interpretation  given  to  this  provision  in  the  Senate  Committee 
report  on  the  legislation  which  became  the  Freedom  of  Information  Act,  as 
opposed  to  that  in  the  House  Committee  report,  in  conformity  with  a  recent  deci- 
sion in  the  6th  Circuit  Court  of  Appeals.  The  Court's  decision  may  not  be  the  final 
conclusion  on  this  point,  but.  in  any  case,  it  is  one  which  we  believe  should  be 
modified  rather  than  codified  in  any  amendment  to  this  exemption.  There  are 
internal  management  operations  which  the  House  Committee  report  recognized 
should  be  withheld  from  public  disclosure.  We  believe  that  any  amendment  of 
this  exmption  should  allow  for  such  withholding. 

The  amendment  to  exemption  (4)  would  narrow  its  scope.  The  Department 
defers  to  the  views  of  the  Department  of  Justice  on  this  amendment. 

The  amendment  to  exemption  (7)  would,  first,  restrict  the  investigatory  rec- 
ords protected  to  those  compiled  for  any  "specific"  law  enforcement  purpose.  The 
insertion  of  "specific"  would,  if  narrowly  construed,  be  asserted  as  a  reason  to 
deny  the  exemption  in  a  broad  inquiry  which  had  not  yet  been  brought  to  focus 
on  specific  persons.  Consequently,  the  insertion  might  hamper  law  enforcement. 
Exemption  (7)  would  also  be  amended  to  compel  the  disclosure  of  portions 
of  investigatory  files  which  are  in  the  nature  of  scientific  tests,  reports  or  data 
Sspection  reports  relating  to  health,  safety,  and  environmental  protection  and 
records  constituting  the  basis  of  public  policy  statements,  regardless  of  he  fact 
that  the  materials  would  not  be  available  to  a  private  party  in  lit  gation  and 
without  reference  to  whether  such  disclosure  would  be  in  the  public  interest. 
The  Department  does  not  favor  this  proposal.  The  legislative  P"rpo«^.«^  ""^er- 
pinniug  the  investigatory  exemption  were  (1)  to  prevent  the  f  fpat"^^,^^^^^^/ 
of  the  results  of  an  investigation  so  as  not  to  prejudice  or  interfere  witj  enforce- 
ment efforts  and  (2)  to  keep  confidential  sources  of  information  and  in  some 
Ss  the  procedures  bv  which  the  investigation  was  conducted  and  by  which  the 
Government  has  obtained  information.  The  necessity  of  this  protection  is  not 
Sed  bv  the  fact  that  the  materials  sought  are  scientific  tests,  reports  or  other 
records  which  form  the  basis  for  policy  statements.  We  can  see  no  basis  for 
reSng  information  which  if  released  would  interfere  ^^'^i^l'-^^Y.  ^"^«[f  3"!;,, 
Section  3  of  the  bill  would  amend  section  552(c)  by  extending  the  present 
provision  stadng  that  the  Act  does  not  authorize  the  withholding  of  information 
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from  Congress.  The  amended  provision  would  require  an  agency  to  furnish  any 
information  or  records  to  Congress,  or  any  committee  of  Congress,  and  would 
define  a  committee  of  Congress  as  including  subcommittees  and  joint  committees. 
We  defer  to  the  views  of  the  Department  of  Justice  on  the  constitutional  issue 
involved  in  this  amendment. 

Section  4  of  the  bill  would  require  each  agency  to  submit  an  annual  report 
to  the  Government  Operations  Committees  of  both  Hou.ses  which  would  include 
such  statistics  as  the  number  of  requests  for  records  under  section  552(a),  of 
denials  and  appeals,  of  the  days  consumed  in  taking  action,  and  of  litigation 
complaints.  Although  this  Department  has  no  oV)jection  to  filing  suitable  reports 
and  has  reported  to  the  House  Subcommittee  on  Foreign  Operations  and  Govern- 
ment Information  much  of  this  type  of  data,  we  see  no  need  for  statutory  language 
to  accomplish  this  purpose.  Any  statutory  requirement  for  reports,  however, 
should  make  clear  the  coverage  intended.  Technically,  requests  for  records  covered 
by  section  552(a)  (3)  refers  to  all  records  not  made  available  by  the  agency 
under  section  552(a)(1)  and  (2).  However,  this  Department,  and  probably 
most  agencies,  receive  thousands  of  requests  for  information  and  records  without 
any  reference  to  the  Freedom  of  Information  Act.  which  are  handled  routinely. 
If  the  statistics  to  be  as.sembled  for  report  to  Congress  are  to  provide  a  meaning- 
ful disclosure  of  operations  under  the  Act,  the  requests  to  be  reported  should  be 
confined  to  those  which  have  been  submitted  as  Freedom  of  Information  Act 
requests  or  which  have  been  denied  under  the  authority  of  that  Act. 

In  view  of  the  foregoing  considerations,  we  do  not  favor  the  enactment  of 
S.  1142  in  the  present  form. 

The  Department  has  been  advised  by  the  Office  of  Management  and  Budget 
that  there  is  no  objection  from  the  standpoint  of  the  Administration's  program 
to  the  submission  of  this  report  to  your  Committee. 
Sincerely  yours, 

Edward  C.  Schmults, 

General  Counsel. 


[From  the  Congresssional  Record,  Apr.  10,  1973] 
REMARKS  OF  SENATOR  ROTH  OX  INTRODUCING  S.  1520 

Mr.  RoTii.  Mr.  President,  on  behalf  of  the  senior  Senator  from  North  Carolina. 
Senator  Sam  Ervin,  and  myself  and  other  Senators.  I  am  today  introducing 
legislation  designed  to  be  responsive  to  the  .serious  problem  of  overprotectiou  of 
information  by  the  executive  branch.  Our  bill  would  create  a  special,  temporary 
commission  to  examine  all  aspects  of  executive  secrecy  to  determine  what 
changes  are  needed  to  insure  the  maximum  disclosure  of  information  consistent 
with  our  national  security  requirements.  This  bill  is  a  direct  successor  to  the 
l)ill  we  introduced  last  year.  S.  3787. 

The  events  of  the  past  2  years  have  convinced  me  that  a  reexamination  of 
our  secrecy  laws  and  practices  is  needed  more  than  ever.  There  is  widespread 
public  doubt  that  the  electorate  and  the  Congre-ss  is  receiving  the  information 
that  is  needed  to  make  wise  choices  about  public  policy.  This  doubt  is  reflected 
in  the  continuing  currency  of  the  term  "credibility  gap"  and  in  the  willingness 
of  certain  segments  of  the  press  to  disregard  classification  labels  on  information 
they  have  received  on  the  grounds  that  it  ought  to  be  made  available  to  the 
public. 

What  is  needed,  it  seems  to  me,  is  a  more  careful,  more  discriminatory  system 
of  classifying  and  disclosing  information  that  will  effectively  protect  the  informa- 
tion that  needs — for  compelling  reason.s — to  be  protected  and  disclose  every- 
thing else.  Such  a  system  should  restore  the  faith  of  the  public  and  the  Congress 
in  the  information  processes  of  the  executive  branch,  and  it  should  also  increase 
respect  for  and  enhance  the  protection  of  information  which  must,  in  the  public 
interest,  be  classified. 

In  saying  that  a  review  of  present  laws  and  practices  is  needed.  I  do  not  mean 
to  belittle  the  progress  that  has  l)een  made  in  the  past  few  years  in  rationalizing 
executive  branch  classification  and  declassification  practices.  The  publication 
of  the  Department  of  State's  Foreign  Relations  .series  has  been  accelerated,  a 
more  progressive  and  ui>-to-date  Executive  order  has  been  promulgated,  and  an 
interagency  committee  has  released,  pursuant  to  requests  under  tlie  Freedom  of 
Information  Act.  documents  that  were  previously  classified,  overruling  earlier 
departmental  decisions  not  to  release. 
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These  steps,  however,  have  not  reversed  deep-seated  bureaucratic  attitudes 
against  releasing  information.  The  intention  of  the  Freedom  of  Information  Act, 
for  example,  has  been  undermined  by  bureaucratic  redtape  and  administrative 
delays  and  fees  that  effectively  prevent  the  ordinary  citizen  from  getting  in- 
formation to  which  he  is  rightfully  entitled.  There  also  continues  to  be  very  criti- 
cal informational  problems  for  the  Congress.  I  find  it  extremely  disturbing  when 
the  Comptroller  General  reports  that  he  is  unable  to  obtain  access  to  information 
needed  in  order  to  make  investigations  and  evaluations  required  by  the  Congress. 

In  practical  terms,  our  problem  may  be  less  one  of  the  drafting  of  new  laws 
and  regulations  regarding  secrecy  than  one  of  insuring  compliance  with  the 
present  injunctions  against  overclassification.  In  classifying,  many  gray  areas 
arise,  and  there  are  strong  temptations  to  protect  when  revelation  is  embarrass- 
ing, potentially  embarrassing,  or  just  plain  inconvenient.  In  the  absence  of  strong 
contrary  pressures,  it  is  probably  easier  and  safer  to  classify  than  not  to 
classify.  Unfortunately,  there  is  an  inherent  tendency  in  bureaucracies  to  pro- 
tect simply  as  a  matter  of  promoting  the  bureaucracy's  own  interests.  In  this, 
I  think,  there  is  a  tendency  for  our  bureaucrats  to  forget  that  they  are  the 
servants  of  the  public  will  rather  than  its  master. 

A  number  of  concerned  Congressmen  have  made  proposals  designed  to  deal 
with  these  problems.  Congressmen  Moorhead  and  Senater  Muskie,  in  separate 
bills  in  the  last  session,  both  suggested  the  creation  of  an  independent  classifi- 
cation review  commission  with  powers  to  enforce  appropriate  secrecy  laws  and 
ensure  the  maximum  disclosure  of  information.  I  also  have  drafted  legislation 
along  this  line,  but  in  the  process  of  doing  so,  I  have  become  convinced  that  the 
Congress  is  not  yet  in  a  position  to  impose  any  particular  solution  nor  would  the 
executive  branch  accept  one  until  a  more  definitive  assessment  of  current  prob- 
lems and  the  best  solution  is  available. 

The  bill  we  are  introducing  today  will  provide  such  an  assessment.  Because 
we  are  dealing  with  such  a  broad  problem — the  balance  between  the  public's 
right  to  know  and  the  need  to  classify  certain  information  to  protect  the  public 
interest — a  Commission  representing  both  Houses  of  Congress,  the  media,  and 
experts  appointed  by  the  President  is  appropriate.  As  part  of  its  responsibilities, 
the  Commission  would  study  the  desirability  of  establishing  an  independent 
agency  to  ensure  the  fullest  possible  disclosure  of  information  and  make  specific 
proposals  on  the  composition,  duties,  and  powers  of  such  an  agency. 

I  would  hope  that  this  bill  gets  early  and  favorable  consideration.  It  is  im- 
portant that  we  move  rapidly  to  ensure  a  free  flow  of  information  to  the  public 
and  to  Congress.  As  James  Madison  once  wrote : 

A  popular  government  without  popular  information  or  the  means  of  acquiring 
it,  is  but  a  prolog  to  a  farce  or  a  tragedy  or  perhaps  both. 

Popular  information,  I  submit,  is  conducive  to  a  knowledgeable  electorate 
to  prudent  and  enlightened  legislation,  and  to  a  responsible,  responsive,  and 
incorruptible  bureaucracy.  In  short,  public  business  contributes  to  a  better 
and  more  perfect  democracy.  I  ask  unamimous  consent  that  the  bill  be  printed 
immediately  after  these  remarks  in  the  Record. 

There  being  no  objection,  the  bill  was  ordered  to  be  printed  in  the  Record, 
as  follows : 
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S.  1 520 


IN  THE  SENATE  OF  THE  UNITED  STATES 

April  10. 1973 

Mr.  Roth  (for  himself,  Mr.  Einix,  Mr.  Abourezk,  Mr.  Bayh,  INIr.  Brock,  Mr. 
Clark,  Mr.  Cranston,  Mr.  Hart,  Mr.  McTntyre,  Mr.  ^Toxdale,  Mr. 
Pastore,  Mr.  Pell.  Mr.  Sparkjian,  Mr.  Stevenson,  and  Mr.  Williams) 
introduced  the  following  bill:  whicli  was  read  twice  and  referred  to  the 
Committee  on  Government  Operations 


A  BILL 

To  establish  a  commission  to  stauly  all  laws,  and  executive 
branch  rules,  regulations,  orders,  and  procedures,  relating 
to  the  classification  and  protection  of  information  for  the  pur- 
pose of  determining  their  consistency  with  the  efficient  op- 
eration of  the  Government,  including  the  proper  performance 
of  its  duties  by  the  Congress,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Eepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  ESTABLTSniMENT  OP  CO:MMISSTO]Sr 

4  Section  1.  There  is  hereby  established  the  National 

5  Commission  on  Executive  Secrecy    (hereinafter  refeiTed  to 

6  as  the  "Commission"). 
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2 

1  MEMBERSHIP 

2  Sec.  2.  The  Commission  shall  be  composed  of  seven 

3  members  appointed  as  follows: 

4  (1)   two  appointed  by  the  President  of  the  Senate 

5  from  Members  of  the  Senate ; 

6  (2)    two  appointed  by  the  Speaker  of  the  House 

7  of  Eepresentativcs  from  Members  of  the  House  of  Rep- 

8  resentatives ;  and 

9  (3)  three  appointed  by  the  President  of  the  United 

10  States  from  private  life,  not  less  than  one  of  whom 

11  shall  be  a  representative  of  the  press. 

12  Members  of  the  Commission  shall  be  appointed  within  thirty 

13  days  following  the  date  of  enactment  of  this  Act. 

14  ADMINISTRATIVE  PROVISIONS 

15  Sec.   3.    The   Chairman   of   the   Connnission   shall   be 
IG  elected  from  the  membership  by  the  members  of  the  Com- 

17  mission.  xVuy  vacancy  in  the  Commission  shall  not  affect  its 

18  powers  but  shall  be  filled  in  the  same  manner  in  which  the 

19  original  appointment  was  made.  Four  members  of  the  Com- 

20  mission   shall  constitute   a   quorum   for   the   transaction   of 

21  business. 

22  DUTIES 

23  Sec.  4.   (a)  The  Commission  shall — 

24  (1)   conduct  a  study  of  all  laws,  and  of  all  rules, 

25  regulations,  and  orders,  relating  to  the  classification  and 
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3 

1  protection  of  Information,  and  tlic  practices  and  proce- 

2  diires  of  Federal  agencies  with  respect  to  such  matters 

3  for  the  purpose  of  determining  what  reorganization,  if 

4  any,  of  the  executive  l)ranch  needs  to  be  made  to  insure 

5  full  disclosure  of  infonnation,  consistent  with  the  security 

6  of  the  United  States; 

7  (2)   determine  which  such  laws,  rules,  regulations, 

8  orders,  and  procedures  are  necessar}',  appropriate,  and 

9  consistent  with   (A)  the  freedoms  of  speech,  press,  and 

10  assembly  guaranteed  by  the  first  amendment  to  the  Con- 

11  stitution,    (B)    the  provisions  of  section  552  of  title  5, 

12  United  States  Code,  relating  to  freedom  of  information, 

13  and  (C)  the  efficient  and  equitable  operation  of  Govern- 

14  ment,   including  the  proper  performance  of  legislative 

15  duties  by  the  Congress  of  the  United  States,  with  due 

16  regard  to  the  protection  of  the  securit}-  of  the  United 

17  States; 

38  (3)    determine  what,  if  any,  modifications  of  exist- 

19  ing  laws,  rules,  regulations,  orders,  and  procedures  are 

20  required  to  insure  a  more  efficient,  equitable,  and  uniform 

21  sj'stem  for  maxinnmi  possible  disclosure  of  information, 

22  consistent  with  the  security  of  the  United  States; 

23  (4)   make  specific  proposals  for  legislation  or  other 

24  governmental  action  to  preserve   and   protect  the  se- 

25  curity  of  the  United  States  in  a  manner  consistent  with 
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1  the  right  of  the  people  of  the  United  States  to  full  dis- 

2  closure  of  mformation  relating  to  their  Government; 

3  (5)  make  specific  proposals  for  legislation  or  other 

4  governmental  action  to  insure  that  thei  Congress  receives 

5  all  infomiation  necessary  for  the  proper  performance  of 

6  its  legislative  responsibilities;  and 

7  (6)    determme   whether   an   independent   agency 

8  should  be  established  to  msure  the  maximmn  disclosm'e 

9  of  such  uiformation  in  a  manner  consistent  with  the  na- 

10  tional  security,  and  present  specific  proposals  relating 

11  to  the  composition,  duties,  and  powers  of  such  an  agency, 

12  if   the    Commission    determines   that   such    an   agency 

13  should  be  established. 

14  (b)    The  Commission  shall  make  such  interim  reports 

15  of  its  findings  and  recommendations  as  it  deems  advisable, 

16  and  it  shall  make  a  final  and  complete  report  of  its  findings 

17  and  recommendations  to  the  Congress  and  the  President  not 

18  hxter  than  March  1,  1974.  Sixty  days  after  the  submission 
29  of  its  final  report,  the  Commission  shall  cease  to  exist. 

20  POWERS 

21  Sec.  5.    (a)    Subject  to  such  rules  and  regulations  as 

22  mi^y  be  adopted  by  the  Commission,   the  Chainnan  shall 

23  have  the  power  to — 

24  ( 1 )  appoint  and  fix  the  compensation  of  an  Execu- 

25  tive  Director,  and  such  additional  staff  personnel  as  he 
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1  deems  necessary,  without  regard  to  the  provisions  of 

2  title  5,  United  States  Code,  governing  appointments  in 

3  the  competitive  service,  and  without  regard  to  chapter 

4  51  and  subchapter  III  of  chapter  53  of  such  title  relat- 

5  ing  to  classification  and  General  Schedule  pa}^  rates, 

6  but  at  rates  not  in  excess  of  the  maximum  daily  rate 

7  of  basic  pay  then  currently  being  paid  under  the  General 

8  Schedule  under  section  5332  of  such  title ; 

9  (2)  procure  temporarj'^  and  intermittent  ser\'ices  to 

10  the  same  extent  as  is  authorized  b}'^  section  3109  of  title 

11  5,  United  States  Code,  but  at  rates  not  to  exceed  $100 

12  a  day  for  individuals ;  and 

13  (3)   hold  such  hearings,  sit  and  act  at  such  times 

14  and  places,  administer  such  oaths,  and  require  by  sub- 

15  pena  or  otherwise  the  attendance  and  testimony  of  such 

16  witnesses  and  the  production  of  such  books,  records, 

17  correspondence,  memorandums,  papers,  and  documents 

18  as   the   Commission   may   deem  advisable.   Any   such 

19  books,  records,  correspondence,  memorandums,  papers, 

20  or  documents  which  are  classified  or  protected  for  any 

21  reason  by  any  agency  of  the  executive  branch  shall  be 

22  transmitted  to  the  Commission  upon  its  request  unless 

23  such    books,    records,    correspondence,    memorandums, 

24  papers,  or  documents  were  initially  classified  top  secret 

25  and  w^ere  prepared  within  one  year  preceding  the  date 
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1  of  the  receipt  of  the  request  for  such  infomiation  from 

2  the  Commission. 

3  (b)  In  the  case  of  contumacy  or  refusal  to  obey  a  sub- 

4  pena  issued  under  subsection    (a)  (3)    by  any  person  who 

5  resides,  is  found,  or  transacts  business  within  the  jurisdic- 

6  tion  of  any  district  court  of  the  United  States,  the  disti'ict 

7  court,  at  the  request  of  the  Chairman  of  the  Commission, 

8  shall  have  jmisdiction  to  issue   to   such  person   an  order 

9  requirmg  such  person  to  appear  before  the   Commission, 

10  there  to  produce  evidence  if  so  ordered,  or  there  to  give 

11  testimony  touching  the  matter  mider  inquiry.  Any  failure 

12  of  any  such  person  to  obey  any  such  order  of  the  court 

13  may  be  punished  by  the  court  as  a  contempt  thereof. 

14  (c)  The  Commission  shall  be  "an  agency  of  the  United 

15  States"  under  section  6001  of  title  18,  United  States  Code, 

16  for  the  pui-pose  of  gi'anting  mimunity  to  witnesses. 

17  (d)  The  Commission  shall  prescribe  rules  and  regulations 

18  relating  to  the  protection  of  classified  inforaiation  in  its  cus- 

19  tody.  Each  member  of  the  Commission  and  any  employee  of 

20  the  Commission  who  is  so  authorized  by  a  majority  vote  of 

21  the  members  of  the  Commission  may  inspect  any  classified  or 

22  other  information  relevant  to  the  duties  of  the  Commission. 

23  (e)    In  making  appointments  and  procuring   services 

24  under  subsection  (a) ,  the  Chairman  shall  include  individuals 

25  who  are  competent  lawyers,  members  of  the  press,  and  such 
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1  other  persons  who  may  be  quaUfied  to  assist  the  Commission 

2  in  the  performance  of  its  duties. 

3  COMPENSATION 

4  Sec.  6.  (a)  A  member  of  the  Commission  who  is  a  Mem- 

5  her  of  Congress  shall  serve  without  additional  compensation, 
0  but  shall  be  reimbursed  for  travel,  subsistence,  and  other  nec- 

7  essarj^  expenses  mcurred  in  the  performance  of  duties  vested 

8  hi  the  Commission. 

9  ('')  -^  mem1)er  of  the  Commission  from  private  life  shall 

10  receive  $125  per  diem  when  engaged  in  the  actual  perform- 

11  ance  of  duties  vested  in  the  Conomission,  plus  remibursement 

12  for  travel,  subsistence,  and  other  necessary  expenses  incurred 

13  in  the  performance  of  such  duties. 

14  ASSISTANCE  OF  GOVEENMENT  AGENCIES 

15  Sec  7.  Each  department,  agenc}^,  and  instrumentality 
10  of  the  executive  branch  of  the  Government,  includuig  inde- 

17  pendent  agencies,  is  authorized  and  directed  to  furnish  to  the 

18  Conuuission,  upon  request  made  by  the  Chahman,  such  data, 

19  reports,  and  other  information  as  the  Commission  deems  nec- 

20  essary  to  carry  out  its  functions  under  this  Act. 

21  AUTHORIZATION  OF  APPROPRIATIONS 

22  Sec.  8.  There  are  authorized  to  be  appropriated  such 

23  sums  as  are  necessary  to  G?LTrj  out  the  provisions  of  this  Act. 
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AGENCY  COMMENTS 

(S.  1520) 

Comptroller  General  of  the  United  States, 

Washington,  B.C.,  May  29, 1913. 
B-173761. 

Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Committee  on  Government  Operations, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  By  letter  of  April  27,  1973,  you  requested  our  comments 
on  S.  1520,  93d  Congress,  a  bill  which  has  as  its  stated  purpose,  "to  establish  a 
commission  to  study  all  laws,  and  executive  branch  rules,  regulations,  orders, 
and  procedures,  relating  to  the  classification  and  protection  of  information  for 
the  purpose  of  determining  their  consistency  with  the  oflScient  operation  of  the 
Government,  including  the  proper  performance  of  its  duties  by  the  Congress, 
and  for  other  purposes." 

Section  6  of  the  bill  provides  that  members  of  the  Commission  shall  be  re- 
imbursed for  travel,  subsistence  and  other  necessary  expenses  incurred  in  the 
performance  of  duties  vested  in  the  Commission.  This  section  places  no  restric- 
tion upon  either  the  type  or  amount  of  travel  expenditures  for  which  the  Gov- 
ernment would  be  obligated  nor  does  it  permit  the  payment  of  either  travel  or 
subsistence  in  a  commuted  basis. 

Assuming  that  it  is  not  desired  to  make  the  travel  expenses  of  such  members 
subject  to  the  general  laws  relating  thereto,  we  believe  that  the  bill  would  pro- 
vide more  satisfactory  guidelines  from  the  standpoint  of  both  administration 
and  audit  and,  at  the  same  time,  not  result  in  a  loss  of  monetary  benefits  if  the 
language  of  section  6  were  deleted  and  the  following  substituted : 

Sec.  6  (a)  Members  of  the  Commission  who  are  members  of  Congress  shall 
receive  no  compensation  for  their  services  as  such,  but  shall  be  allowed  necessary 
travel  expenses  (or  in  the  alternative,  mileage  for  use  of  privately  owned  vehicles 
and  a  per  diem  in  lieu  of  subsistence  not  to  exceed  the  rates  prescribed  in  5  U.S.C. 
5702,  5704),  and  other  necessary  expenses  incurred  by  them  in  the  performance 
of  duties  vested  in  the  Commission,  without  regard  to  the  provisions  of  sub- 
chapter I,  Chapter  57  of  title  5  of  the  United  States  Code,  the  Standardized  Gov- 
ernment Travel  Regulations,  or  5  U.S.C.  5731. 

(b)  The  members  of  the  Commission  appointed  from  outside  the  Federal 
(xovernment  shall  each  receive  compensation  at  the  rate  of  $125  for  each  day 
such  member  is  engaged  in  the  actual  performance  of  duties  vested  in  the  Com- 
mission in  addition  to  reimbursement  for  travel,  subsistence,  and  other  necessary 
expenses  in  accordance  with  the  provisions  of  the  foregoing  subsection. 

We  have  no  other  comments  on  the  bill. 
Sincerely  yours, 

Paul  G.  Dembling, 
For  the  Comptroller  General  of  the  United  States. 


General  Counsel  of  the  Department  of  Defense, 

Washington,  B.C.,  July  27, 1973. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Committee  on  Government  Operations, 
U.S.  Senate,  Washington,  B.C. 

Dbxar  Mr.  Chairman  :  This  is  in  response  to  your  request  for  the  views  of  the 
Department  of  Defense  with  respect  to  S.  1520,  93d  Congress,  a  bill  "To  establish 
a  commission  to  study  all  laws,  and  executive  branch  rules,  regulations,  orders, 
and  procedures,  relating  to  the  classification  and  protection  of  information  for 
the  purpose  of  determining  their  consistency  with  the  efficient  operation  of  the 
Government,  including  the  proper  performance  of  its  duties  by  the  Congress,  and 
for  other  purposes." 

Upon  completion  of  a  year  long  study  of  the  security  classification  program, 
the  President  issued  Executive  Order  11652,  Classification  and  Decla.ssification 
of  National  Security  Information  and  ^Material  on  March  8,  1972.  On  May  17, 
1972,  National  Security  Council  "Directive  Governing  the  Classification,  Down- 
grading, Declassification  and  Safeguarding  of  National  Security  Information" 
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was  issued  supplementing  the  Order.  The  Order  and  the  Directive,  both  of  which 
became  effective  June  1,  1972,  effected  substantial  changes  in  the  classification, 
downgrading,  declassification  and  safe-guarding  system.  The  basic  thrust  of  the 
Order  is  to  assure  that  information  regarding  the  affairs  of  Government  is  made 
readily  available  to  the  public  to  the  maximum,  consistent  with  the  interests  of 
national  security.  To  this  end,  the  intended  effect  of  the  Order  is  to  classify  less, 
declassify  sooner  and  provide  better  protection  for  the  material  which  truly  re- 
quires protection. 

A  significant  provision  of  Executive  Order  11652  created  the  Interagency 
Classification  Review  Committee  to  provide  a  means  for  centralized  oversight  of 
the  implementation  of  the  Order.  More  specifically,  this  Committee  is  charged 
with  overseeing  departmental  actions  to  ensure  compliance  with  the  Order  and 
the  National  Security  Council  Directive,  receiving  and  taking  action  on  sugges- 
tions and  complaints  with  respect  to  administration  of  the  Order,  and,  in  con- 
sultation with  the  affected  Department  or  Departments,  assuring  that  appro- 
priate action  is  taken  on  such  suggestions  and  complaints.  The  Committee  is  also 
charged  with  seeking  to  develop  means  to  (a)  prevent  overclassification,  (b)  en- 
sure prompt  declassification,  (c)  facilitate  access  to  declassified  material  and 
(d)  eliminate  unauthorized  disclosures  of  classified  information. 

On  April  24,  1973,  the  Interagency  Classification  Review  Committee  submitted 
to  the  President  its  first  Progress  Report,  providing  an  evaluation  of  progress 
achieved  during  the  first  ten  months  of  operations  under  the  Executive  Order 
11652.  In  this  report,  which  has  been  made  public,  substantial  developments  and 
achievements  are  reported.  As  the  Committee  notes,  however,  the  real  test  of  the 
success  of  the  Order,  will  require  a  longer  time  span  in  view  of  the  extensive 
changes  which  the  Order  made. 

In  the  Interagency  Committee's  report  specific  reference  is  made  to  certain  ac- 
tivities and  accomplishments  of  the  Department  of  Defense.  In  addition,  the 
Department  has  taken  other  significant  steps  to  ensure  effective  implementation 
of  and  compliance  with  Executive  Order  11652  and  the  National  Security  Council 
Directive.  Pursuant  to  Department  of  Defense  Directive  5200.1,  dated  June  1, 
1972,  Department  of  Defense  Information  Security  Program  Regulation  5200.1-R 
was  issued  providing  uniform  principles,  policies,  criteria,  standards  and  proce- 
dures for  the  classification,  downgrading,  declassification,  marking  and  safe- 
guarding information  requiring  protection  from  unauthorized  disclosure  in  the 
interest  of  national  security.  This  Regulation  has  been  distributed  worldwide, 
and  applies  to  all  activities  of  the  Department  of  Defense. 

The  Department  has  set  up  a  broad  and  active  monitorship  of  the  Program. 
On-the-site  surveys  are  being  conducted  of  the  operations  of  various  elements 
of  the  Department  and  in  defense  industrial  facilities.  From  these  surveys, 
useful  innovations  for  the  betterment  of  the  Program  and  precautionary  meas- 
ures to  preclude  improper  actions  are  identified  and  summarized  and  sent  to 
all  elements  of  the  Department.  Commands  are  requested  to  advise  of  the  steps 
taken  by  them  to  correct  deficiencies  and  to  improve  the  effectiveness  of  admin- 
istration of  the  Program. 

In  addition  to  educational  and  training  programs  conducted  at  the  opera- 
tional level,  steps  have  been  taken  to  establish  formal  resident  and  mobile 
training  courses  department-wide.  These  courses  will  provide  comprehensive 
and  detailed  instnictions  covering  all  phases  of  the  Information  Security  Pro- 
gram. They  will  be  available  to  Government  and  industry  personnel  at  man- 
agement and  operational  levels.  Also,  they  will  form  the  basis  for  the  develop- 
ment of  on-the-job  training  materials  and  for  locally  instituted  training  ses- 
sions for  all  persons  who  are  responsible  for  the  correct  application  of  estab- 
lished principles  in  day-to-day  operations. 

With  respect  to  requests  for  release  of  information  under  the  Freedom  of 
Information  Act.  the  Department  of  Defense  is  now  staffing  with  the  military 
departments  a  number  of  propo.sed  changes  to  the  governing  Departmental 
Directive.  The  proposed  revisions  are  for  the  purpose  of  implementing  Recom- 
mendation No.  24  of  the  Administrative  Conference  of  the  United  States  which 
provides  for  improvements  in  the  administration  of  the  Act.  including  time 
limits  for  responding  to  requests.  The  proposals  also  incorporate  recommenda- 
tions from  the  Congress,  and  judicial  interpretations  of  the  Act. 

In  light  of  these  developments,  the  Department  of  Defense  believes  that 
significant  progress  has  already  been  made  in  achieving  the  objectives  which 
the  National  Commission  would  address.  Consequently,  the  Department  of  De- 
fense recommends  that  no  action  be  taken  on  the  bill. 
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The  OflSce  of  Management  and  Budget  advises  that,  from  the  standpoint  of 
the  Administration's  program,  there  is  no  objection  to  the  presentation  of  this 
report  for  the  consideration  of  the  Committee. 
Sincerely, 

L.     NiEDERLEHNER, 

Acting  General  Counsel. 

Executive  Office  of  the  President, 

Office  of  Management  and  Budget, 

Washington,  D.C.,  July  26,  1973. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,    Committee   on   Government   Operations,    U.S.   Senate,   New  Senate 
Office  Building,  Washington,  B.C. 

Dear  Mr.  Chairman  :  This  is  responds  to  yonr  request  of  April  27,  1973,  for 
the  views  of  the  Office  of  Management  and  Budget  on  S.  1520,  a  bill  "To  estab- 
lish a  commission  to  study  all  laws,  and  executive  branch  rules,  regulations,  or- 
ders, and  procedures,  relating  to  the  classification  and  protection  of  informa- 
tion for  the  purpose  of  determining  their  consistency  with  the  efficient  opera- 
tion of  the  Government,  including  the  proper  performance  of  its  duties  by  the 
Congress,  and  for  other  purposes." 

For  the  reasons  set  out  in  the  report  which  the  Department  of  Defense  is  sub- 
mitting to  your  Committee  on  this  bill  the  Office  of  Management  and  Budget 
recommends  that  no  action  be  taken  on  S.  1520. 
Sincerely, 

Wilfred   H.   Rommel, 
Assistant  Director  for  Legislative  Reference. 


[From  the  Congressional  Record,  May  31,  1973] 

REMARKS  OF  SENATOR  MATHIAS  ON  INTRODUCING  S.  1923 

Amendment  of  the  Legislative  Reorganization  Act  of  1970  To  Require  All 
Federal  Agencies  To  Keep  Congressional  Committees  Fully  and  Currently 
Informed 

Mr.  Mathias.  Mr.  President,  from  the  earliest  days  of  the  Republic  it  has 
been  a  premise  of  our  Democratic  government  that  the  shared  wisdom  of  those 
elected  to  carry  out  the  public  will  should  be  based  on  the  fruits  of  deep  and 
considered  full  inquiry.  It  is  both  sensible  and  necessary  that  those  given  the 
responsibility  by  the  Constitution  to  make  decisions  about  our  national  policy 
should  have  the  best  and  fullest  information  available  to  guide  them.  Un- 
fortunately, the  Congress  of  the  United  States,  for  a  variety  of  reasons,  has 
been  as  well  informed  as  recent  situations  have  demanded.  Decisions  of  great 
consequence  have  been  acceded  to  by  the  Congress  without  the  necessary  facts 
and  such  inquiries  as  have  been  made  by  the  Congress  from  time  to  time,  have 
been  stymied  all  too  often  by  a  refusal  on  the  part  of  the  executive  branch  to 
furnish  necessary  information.  It  is  vital  to  have  the  relevant  facts  and  alter- 
natives before  decisions  are  made ;  all  too  often  information  has  been  supplied 
to  the  Congress  after  decisions  have  been  made  by  the  executive  branch.  All 
too  often  a  chain  of  irreversible  events  has  been  set  in  motion  which  has  pre- 
vented alternative  policies  from  being  acted  upon  or  even  considered.  The  re- 
sult of  this  practice  has  been  the  entanglement  in  destructive  policies,  some 
of  which,  such  as  our  "Vietnam  involvement  have  cost  the  United  States  the  lives 
of  tens  of  thousands  of  its  youth,  the  loss  of  revenue  and  resources  and  the 
diminishing  of  U.S.  influence  and  reputation  in  the  world. 
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I  do  not  question  the  motives  of  these  who  advocated  the  pursuit  of  past  pol- 
icies which  have  turned  out  to  be  failures.  But  what  I  do  question  is  the  proc- 
ess by  which  we  have  become  committed  to  such  disastrous  policies.  A  large  part 
of  the  blame  for  these  failures  lies  with  the  Congress  itself.  The  Congress  has  not 
taken  the  steps  it  can  take  to  assure  that  it  has  the  full  information  necessary  to 
make  sound  judgments  about  the  purposes,  goals  and  programs  of  this  Gov- 
ernment. It  is  a  plain  fact  that  the  Congress  of  the  United  States  is  not  as 
well  informed  as  it  should  be.  Members  of  the  Senate  and  House,  whether  they 
serve  on  committees  which  examine  questions  of  defense  or  foreign  policy  or 
of  agriculture  or  those  that  concern  the  judiciary — members  of  all  of  the  com- 
mittees of  the  Congress  no  matter  what  their  jurisdiction,  have  not  been  able 
to  carry  out  fully,  or  even  adequately,  their  responsibilities,  because  of  a  lack 
of  necessary  information. 

Many  in  the  Senate  and  the  House  have  spoken  about  the  need  for  reform — 
the  need  for  the  Congress  to  improve  its  capabilities  and  performance  so  that 
the  legislature  of  the  United  States  can  better  serve  the  people  who  have  elected 
them.  It  is  a  reason  for  hope  that  steps  are  being  taken  by  both  Houses  once 
again  to  enable  the  Congress  to  assume  responsibility  for  the  appropriations 
process.  The  Congress  has  recognized  that  the  practical  and  sensible  steps 
taken  by  the  executive  branch  enabling  it  to  function  with  effect  in  a  coimplex 
modern  superstate,  such  as  the  creation  of  Office  of  Management  and  Budget 
and  its  predecessor  agencies  have  relevance  to  the  Congress.  The  Congress  is 
only  now  beginning  to  give  itself  a  similar  capability,  but  at  this  point  we 
can  only  hope  for  significant  change. 

Article  I  of  the  Constitution  specifies  that  Congress  shall  make  the  laws. 
If  this  responsibility  of  the  Congress  is  to  have  purpose  and  effect,  it  will  re- 
quire changes,  and  changes  now,  in  the  procedures  of  the  Senate  and  the  House. 
A  vital  first  step  is  to  assure  that  full  and  timely  information  will  be  available 
to  the  Congress  and  to  adapt  our  committees  in  order  to  make  use  of  this  infor- 
mation. 

To  this  end.  Senator  Ervin  and  I  introduce  today  a  bill  which  would  amend 
the  I^egislative  Reorganization  Act  of  1970  and  require  all  Federal  agencies  to 
keep  congressional  committees  and  any  subcommittee  thereof  fully  and  currently 
informed. 

I  send  the  bill  to  the  desk  and  ask  for  its  appropriate  referral. 

The  Presiding  OFFicEat.  The  bill  will  be  received  and  appropriately  referred. 
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S.  1923 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  31,1973 

Mr.  Mathias  (for  himself,  Mr.  Ervix,  find  Mr.  Mansfield)  introduced  the 
following  bill;  which  was  read  twice  and,  by  unanimous  consent,  referred 
to  the  Committee  on  Government  Operations 


A  BILL 

To  amend  the  Legislative  Reorganization  Act  of  1970  to  provide 
that  Federal  agencies  keep  congressional  committees  fully 
and  currently  informed. 

1  Be  it  enacted  by  the  Senate  and  House  of  Bepresenta- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That   (a)  title  III  of  the  Legislative  Eeorganization  Act  of 

4  1970  is  amended  by  adding  at  the  end  thereof  the  following 

5  new  part : 

6  "Paet  4— Keeping   the   Congress   Informed 

7  "informing  congressional  committees 

8  "Sec.  341.   (a)   Every  Federal  agency  shall  keep  each 
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1  standing  committee  of  the  Senate  and  the  House  of  Rep- 

2  resentatives  fully  and  currently  informed  with  respect  to  all 

3  matters  relating  to  that  agencj^  which  are  within  the  jurisdic- 

4  tion  of  such  committee.  Every  Federal  agency  shall  furnish 

5  any  information  requested  by  any  such  standing  committee 

6  with  respect  to  the  activities  or  responsibilities  of  that  agency 

7  with  the  jurisdiction  of  that  committee. 

8  "(b)   Each  such  standing  committee  shall  take  appro- 

9  priate  measures  to  insure  the  confidentiality  of  any  informa- 

10  tion  made  available  to  it  under  this  section. 

11  "defimtion 

12  "Sec.  342.  For  purposes  of  this  part,  'Federal  agency' 

13  has  the  same  meaning  given  that  term  under  section  207  of 

14  this  Act." 

^^  {]))  Title  III  of  the  table  of  contents  of  the  Legislative 

•'"  Eeorganization  Act  of  1970  is  amended  by  adding  at  the  end 

^'  thereof  the  following: 

"Part  4 — Keepino  the  Congress  Informed 

"341.  Informing  congressional  committees. 
"342.  Definition.". 
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[From  the  Congressional  Record,  June  26,  1973] 
REMARKS   OF   SENATOR  KENNEDY  ON   INTRODUCING   S.   2073 

Mr.  Kennedy.  Mr.  President,  I  am  today  introducing  a  bill  to  provide  a 
means  for  Congress  to  obtain  a  judicial  determination  of  the  existence  of 
executive  privilege,  and  its  application  in  specific  circumstances. 

Traditionally  executive  privilege  disputes  have  been  compromised  and  nego- 
tiated, so  that  no  definitive  limitations  on  the  scope  of  the  doctrine  have  evolved. 
The  Executive  has  on  occasion  taken  the  position  that  "Congress  cannot,  under 
the  Constitution,  compel  heads  of  departments  by  law  to  give  up  papers  and 
rather  doctrinaire  information  regardless  of  the  public  interest  involved ;  and 
the  President  is  the  sole  judge  of  that  interest."  Mr.  Kliendienst  propounded 
this  theory  in  hearings  earlier  this  year.  Members  of  Congress  have  replied, 
with  substantial  support  from  the  academic  community,  that  there  is  no  executive 
privilege  doctrine  found  in  the  Constitution  thus,  that  Congress  is  the  sole  judge 
of  what  information  is  to  be  given  to  it. 

In  any  discussion  of  the  issues  surrounding  the  executive  privilege  doctrine, 
certain  basic  principles  requires  recognition  : 

First,  both  practically  and  historically,  executive  privilege  can  apply  if  at  all 
only  to  the  advice  giving  process  relating  to  decisions  by  the  President  himself. 
Communications  among  government  agency  oflScials  and  even  activities  of 
Presidential  aides  outside  their  duties  in  behalf  of  the  President  cannot  be  drawn 
within  the  cloak  of  executive  privilege. 

Second,  the  rights  of  Congress  on  behalf  of  the  public  and  those  of  the  public 
directly  are  not  coequal.  The  special  needs  of  Congress  in  fulfilling  its  legisla- 
tive role  under  the  Constitution  and  its  recognized  role  in  overseeing  execution  of 
its  laws  by  the  Executive,  require  that  it  have  access  to  information  that  other- 
wise might  not  be  released  to  public  view.  The  Freedom  of  Information  Act  which 
expresses  exceptions  to  the  principle  of  full  disclosure  where  the  public  is  in- 
volved does  not  by  its  specific  terms  provide  any  limitation  on  congressional 
access  to  Government  information. 

The  bill  I  am  introducing  gives  a  three-judge  district  court  of  the  District  of 
Columbia  original  jurisdiction  over  actions  brought  by  the  Senate,  the  House 
of  Representatives,  and  congressional  committees  which  challenge  refusals  of 
executive  branch  ofl[icials  to  appear,  testify,  or  produce  information.  It  contem- 
plates such  a  suit  would  follow  the  refusal  of  the  oflScial  to  comply  with  a 
subpena,  and  it  provides  for  an  override  by  the  House  or  Senate  of  any  committee- 
initiated  action.  A  direct  appeal  to  the  Supreme  Court  would  follow  any  Initial 
district  court  decision. 

This  bill  can  be  viewed  as  a  companion  to  other  measures  introduced  in  the 
Senate,  since  they  do  not  provide  any  remedy  for  any  external  objective  con- 
siderations of  the  doctrine. 

I  recognize  the  fear  of  some  that  this  legislation  may  be  used  by  agencies  as 
an  escape  valve,  knowing  that  any  refusal  to  provide  information  will  result  in 
drawn  out  court  disputes,  and  that  even  after  judicial  rulings,  the  executive 
can  refuse  to  abide  by  them.  I  think  these  fears  are  not  well-founded,  and  more 
importantly,  this  bill  would  allow  a  test  case  on  the  existence  and  parameters  of 
executive  privilege.  Since  this  is  a  nation  of  laws.  Congress  must  presume  that 
no  man,  and  moreover,  no  oflScial  of  the  government  of  our  Nation,  may  be  above 
those  laws. 
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Finally,  the  executive  should  not  be  the  sole  judge  of  the  scope  of  its  own 
privilege,  without  check  and  without  standards.  To  allow  the  executive  to  be  its 
own  arbiter  on  questions  of  disclosure  is  virtually  to  guarantee  that  the  deter- 
mination will  be  based  on  something  less  than  the  broadest  view  of  the  public 
interest.  This  is  not  acceptable  to  the  Congress,  nor  should  it  be  to  the  public. 

I  think  it  would  be  a  mistake  for  either  Congress  or  the  executive  to  draw  too 
indelible  a  line  on  the  issue  of  executive  privilege.  I  also  oppose  inflexible  legisla- 
tion imposing  automatic  sanctions  for  wrongful  or  untimely  invocation  of  the 
privilege.  Congress  already  has  subpena  and  contempt  powers.  It  can  hold  up 
nomination,  cut  off  funds,  or  withhold  authorizations. 

The  bill  I  am  proposing  today  is  consistent  with  these  other  alternatives  to 
dealing  with  invocation  of  executive  privilege.  The  bill  does  not  presume  the 
existence  nf  an  executive  privilege  doctrine.  But  since  executive  privilege  is 
purported  to  be  a  constitutional  doctrine,  the  bill  gives  the  Federal  courts  the 
opening  to  delineate  the  extent  of  the  doctrine  if  it  finds  the  privilege  in  fact 
exists.  The  courts'  traditional  role  in  interpretating  the  Constitution  is  thus 
maintained,  and  I  was  pleased  today  to  learn  that  the  Attorney  General  also  saw 
as  natural  and  appropriate  a  judicial  role  in  deciding  executive-legislative  con- 
flicts in  the  executive  privilege  area. 

The  bill  would  also  allow  an  objective  branch  of  Government  to  demarcate  the 
relationship  between  the  two  other  branches  of  Government  under  the  Constitu- 
tion. Although  the  Congress  obviou.sly  still  would  retain  other  avenues  for 
enforcing  its  will,  none  of  these  has  ever  assisted  in  providing  long-range  resolu- 
tions on  the  question  of  what,  if  any,  information  the  executive  branch  can  keep 
from  Congress. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

June  2fi  (los^islativo  diiy,  June  25),  1973 

Mr.  Kennedy  introduco.d  the  following  bill ;  which  was  read  twice  and  referred 
to  the  Committee  on  the  Judiciary 


A  BILL 

To  authorize  the  Senate,  the  House  of  Eepresentatives,  and  con- 
gressional committees  to  bring  suits  with  respect  to  claims  of 
executive  privilege. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That    (a)    chapter  85  of  title  28,  United  States  Code,  is 

4  amended  by  adding  at  the  end  thereof  the  following  new 

5  section : 

6  "§  1364.  Claims  of  executive  privilege  before  Congress 

7  "  (a)    The  District  Court  for  the  District  of  Columbia 

8  shall  have  original,  exclusive  jurisdiction  of  any  civil  action 

9  brought  by  either  House  of  Congress,  a  joint  committee  of 
10    Congress,  or  any  committee  of  either  House  of  Congress  with 


535 


2 

1  respect  to  any  claim  of  executive  privilege  asserted  before 

2  either  such  House  or  any  such  joint  committee  or  committee. 

3  "  (b)   Any  such  civil  action  shall  be  heard  and  deter- 

4  mined  by  three  judges  of  such  court  appointed  in  accordance 

5  with  section  2284  of  this  title.". 

6  •  (b)    The  analysis  of  such  chapter  85  is  amended  by  in- 

7  serting  at  the  end  thereof  the  following  new  item: 

"13G4.  Claim  of  executive  privile<^e  before  Congiess.". 

8  Sec.  2.    (a)    Title  28,  United  States  Code,  is  amended 

9  b}'  adding  at  the  end  thereof  the  following  new  chapter: 

10  "Chapter  177.— CLAIMS  OF  EXECUTIVE  PRIVILEGE 

11  BEFORE  CONGRESS 

"Sec. 

"8101.  Autliority  to  s>ie. 

"8102.  Consideration  hy  district  court. 

"8103.  General.  ' 

12  "§  3101.  Authority  to  sue 

13  "The  Senate,  the  House  of  Representatives,  a  joint  com- 

14  mittee  of  Congress,  and  any  committee  of  either  House  of 

15  Congress  may  bring  a  civil  action  in  its  own  nanic,  in  the 

16  District  Court  for  the  District  of  Columbia,  to  compel  an  of- 

17  ficer  or  employee  of  the  United  States  to  appear  and  testify, 

18  provide  documents  or  other  matter,  or  both,  if  that  officer  or 

19  employee  has  refused  to  appear  and  testify,  or  produce  docu- 

20  ments  or  other  matter,  or  both,  because  of  the  assertion  of 

21  executive  privilege. 


536 


3 

1  "§3102.  Consideration  by  district  court 

2  ''(a)    Any  civil  action  brought  under  section  3101  of 

3  this  title  shall,  except  as  to  proceedings  the  district  court  con- 

4  siders  of  greater  importance,  take  precedence  on  the  docket 

5  over  all  other  proceedings  and  be  assigned  for  hearing  and 

6  trial  at  the  earliest  practicable  date  and  expedited  in  every 

7  way. 

8  "(b)   If,  upon  hearing  and  trial,  the  district  court  finds, 

9  there  is  no  executive  privileoe,  or  that  the  provision  is  inap- 

10  plicable,  the  district  court  shall  issue  an  injunction  to  that 

11  officer  or  employee  of  the  United  States   ( 1 )   to  appear  and 

12  testify,    (2)    produce  such  documents  or  other  matter  with 

13  respect  to  which  the  district  court  finds  there  is  no  such  priv- 

14  ilege  or  such  privilege  is  inappHcable,  or  (3)  both.  If  theof- 

15  ficer  or  employee  does  not  thereafter  comply  with  the  order 

16  of  the  court,  the  court  ma}^  punish  him  for  contempt. 

17  "§3103.  General 

18  "  (a)   For  purposes  of  this  chapter  and  section  1364  of 

19  this  title,  a  subpena  issued  by  a  subcommittee  of  a  joint 

20  committee  of  Congress  or  of  a  committee  of  either  House  of 

21  Congress  shall  be  considered  to  have  been  issued  by  that  joint 

22  committee  or  committee,  and  executive  privilege  asserted 

23  before  a  subcommittee  of  a  joint  committee,  or  a  subcom- 

24  mittee  of  a  committee  of  either  House  of  Congress,  shall  be 

25  considered  an  assertion  of  executive  privilege  made  before 
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1  that  joint  committee  or  committee.  However,  this  subsection 

2  shall  not  be  construed  as  authorizing  such  subcommittee  to 

3  bring  a  civil  action  imder  this  chapter. 

4  "  (b)    A  civil  action  brought  b}'^  a  joint  committee  of 

5  Congress  or  a    committee  of  either  House  of  Congress  shall 

6  be   immediately   dismissed   with  prejudice  by  the   district 

7  court  if — 

8  "  ( 1 )  in  the  case  of  a  civil  action  brought  by  a  joint 

9  committee,  Congress  passes  at  any  time  a  concurrent 

10  resolution  stating  that  it  does  not  favor  the  brmging  of 

11  that  action ;  or 

12  "  (2)   in  the  case  of  civil  action  brought  by  a  com- 

13  mittee  or  either  House  of  Congress,  that  House  of  Con- 
gress passes  a  resolution  at  any  time  stating  that  it  does 
not  favor  the  bringing  of  that  action.". 

^^  (b)    The  table  of  chapters  of  part  VI  of  such  title  28 

is  amended  by  addmg  at  the  end  thereof  the  following: 

"177.  Claims  of  Executive  Privilege  Before  Congress 3101". 

o 
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